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bLF'i.JhtE : 'i'lle !ion, i~ i r .  ,I u s t i c e  C a r e y  , J ;;. 
The. B o n .  Mr. J'~isii.cc i i l r i y h ~ ,  3 ..A. 

iian. M i s s  A-ust ice Morgan, J . A .  

l v ~ r .  David H e n ~ -  Lnc t  r u c t s u  Lk ~ d u n e s ,  ,cholef &eld,  
aclecrn. & Conlpany f o r  ilre r e s p o n d e n t  

O v e r  t h e  lase LSJC rnorrlings w e  lnnve l i s t e n c k u  tu 

r,oc a n l a L t c ~  ~ g l t h  W ~ I I C ~ ~  this c o u r t  i:i o f t e n  i r o u k l e d .  The 

nppezl ILGS G Q a ~ n s t  an  orde ;  of K J ~ n s t c ~  neLc whereay h e  sei  aside 

c h e  Rcl '5 is tz ; t~ ' s  Cex tif r c c l k c  of Taxa t io r l  dated t h e  

," -' \ 

1st; dcy  of June  and  ordered as a consequence  t.hak t h e  R e g i s t r a r  

o f  the: 3Lprunla Cour; p r o c e e u  to  t a x  af resh  r h e  b i l l  01 COSLB 

upon c!uc n o L i c e  b e i n g  j lve i l  tc tho ~ ~ a r ~ i c s .  

h'i1a.t occun-ed .In !-he case w a s  this, when thC k~ ~11 of 

cosis  aas be ing  tzxeby  tile attorney who appeared for c l i ~  

r e s p o ~ l d e n t  was no?; l.,reuent arid tlre t a x a t i o n  thereftire g r o c e e d e d  

r e spo r ldcn t  a r r i v e d  t o  f i n d  that, unforlunat : .c lp  L a x ~ i ~ i o n  had 

( ~Xr t r i c iy  See11 c o m y l e t c r ~ .  lie l u d  a c t u a l l y  passed t h e  aLiorney o n   is 
L/ 

way i n  but 'via3 orlaware of his i i l e n t i i y ,  Evcntua lXy he le.nr.nl. 

dho l l r j  b:;.~;, went a t t e r  hlm and endeavoured  to g u r s u a d ~  hiri, io 



M x s .  Khan, as I u n d e r s t a n d  hhat skie has been 

encleavoul i n g  ::o maintair. , ,  p u t s  her arcjtirrlen.L i n  this wzy. She 

says t,hak i n  so £3: a!; t :&xst~.ori  ~ O C S ,  t h e  o n l y  r e : ~ ~ e d y  t h a t  
d 

i llcs a g ~ i n s t  'chc-2 p a e t y  d>;grlevLc! is by :icy of a ~ e v i e w  which 

i s  governed by r u l e  3G of pan:  Vib i,r thc iiiles of t h e  

buprcrne C o ~ r  c entitled Gene:: a l  P X O V ~ S ~ O I I S .  T h a t  r u l e  p r o v i d e s  

Y C  " iiny p a r t y  who iniiy be cS.Css*tisfied with 
Lhe certificake of  a i l o c a t o r  of  the 
 axing o f f i c e r  as t o  a n y  i t e m  o r  par,; 
of  an  item which 1iia.y ~ S V E !  been objcc.ztci 
to as aforesa id  ralay w i t h i n  i4 days 
frcsl-rt t h e  c3a.l.e of t h e  t a x a t i o n  o r  
a l l o c a t o r  or such  otne :~  tiii.~e as t h e  
c o u r t  o r  judge o r  t a x i n g  o i f i c e r  a-L t h e  
t i m e  he s i g n e d  h i s  c c r c i f i c a t s  or 
a l l o c a t o r  rnay a l l o w  a p p l y  t o  a judge 
a t  chambers fo r  an  o r d e r  t o  r ev lcw t h e  
~:axat:ion as  t o  t h e  same i t e m  o r  pare 
of  nil i : ,cm a n d  t he  f u d g e  may t h e r e u p o n  
~ i : a l~~  such  o::+cier as t o  t h e  judge rimy 
sear: j u s t  t h a c  the  c e l - t i f i c a x e  of  
a l l o c a k o r  or t h c  t a x i n g  o f f i c e 1  s l r a l l  
be f i n a l  and c o n c l u s i v e  as to a l l  
na.ites,s which s h a l l  have been ob-jecteC 
t o  in :~Ahnncr a f o r e s a i d  " 

From  ha(,: she a rgued  that Gnce the zaxlr ly  o f f i c e r  had 

f ' sic,neci i l l s  c c r t i f  . f ca te  I t  ~naue thi3 c e r t i f i c a t e  f f  n ~ t l  and 
L 

c ~ r . ~ c l u s l v e ,  t h a t  r; lncc 1:hc t-espondent w a s  absent  tinc a i d  n o t  

object t o  a n y  i t e m  i n  t h e  h i l l  he  C O L ~ ~  noL come b e i o ~ e  t h e  

c o u r t  to  redress ally cJrolly done t o  h i m .  lZ~tle 20 i n  Itby v iew,  

L- - no >ea r in9  on this m a t t c r .  The a p p l i c a t i o n  that w#?s being 

riiacie by  the responcterlt t o  t h e  Master was riot orle t o  ravierg 

any item ot. p a r t  of any i t e r d .  1L is t h e  filct, t h a t  j.f il 

p a r t y  i s  n c k p ~ e s e n t  co o b j e c t  t o  a n  item, and h a s  not: o b ~ c c t c d  

:I \ LU t i l e  iterr1 t11cr.k i s  no right of  re vie^^ g i v e n  under the 
L- 

scc : t lon ,  but t h a r  is  a l t o y e t h c r  a d r f  fc?rerlr. s i t u a t ~ o n  f  om 

c i . r c u m s t ~ . n c e s  wl lere .  w h a t  i s  hcin- j  sa id  i s  . t h a t  the 

c e r c i f i c n f e  ough t  t o  be scc zsidt:  becausc~  t h e  b i l l  w a s  hcard 

Ln t h e  ilbserlce of one pa::ir..y. i2ilthough a- t  one time Ldrs, Khan 



appeared t o  havk been  s a y i n g   hat t n a c  w a s  no  pawer I n  t h e  

c o u r t  t o  s ~ , k  a s i d e  orders madz :fi dkfaul -k  1 t h i n k  di the 

f 1 
end  G P  the day s h e  had tcj c:onc&e t h a z  there i d a s  s u c h  a p o w ~ u  

L 
t o  o p ~ n  arid r c - c o n s ~ b e r -  : t a x a t j o n  rnatlc: i l l  circur~:lst ;nccs s u c h  

as l ; i l i s ,  namely i n  .the aabscrlce of or& p a r t y .  

Gec.tion 525 o f  t h e  J u d i c a t u r e  C i v i l  PrctceGure Code Law 

a l l o w s  s u c h  a r e c o n s i d e r a t i o n .  Zt i s  i n  t h e  f o l l o w i n g  form - 

"Wilere t h e  judge h a s  p roceeded  %ex par te '  
s u c h  p x o c e c i i n g  s h a l l  n o t  i n  any  mannvr 
b c  r e c ~ n s i d s r e d  nn t h e  j u d g e ' s  chambers ,  
u n l e s s  t h e  judge s h a l l  bc s a t i s f i e d  
t h a t  the. parLy f a i l i r l g  t o  at tcnd was n o t  
g u i l t y  of w i l l f u l  d e l a y  or a c g l i g e n c e ;  
and  i n  s u c h  case Lhe cost o c c a s i o n e d  by 
h i s  non- .a t tendance  s h a l l  be i n  t h e  
d i ~ c : ~ , c : t i o n  o f  t h e  judge who may f i x  t h e  
same *-k the t i rae ,  and d i -  ,cct them t o  be 

paid by tine 2ar.k.y or his s o l i c i t o r  b e f o r e  
hc s h a l l  b e  p e r ~ i t t e d  t o  have  such  
p r o c e e d i n 9  r e c o n s i d e r e d ,  o r  m a l i e  s u c h  
other order. as t o  s u c h  c o s t  as he raay 
t h i n k  just." 

I n  f a c t ,  what  t h e  secl ; ion d e n i o n s t r a t e s  1s t h a t  e h e r c  was 

c e r k a i n l y  a powez t o  g o  bacJc b e f o r e  t h e  Reglstrhr t o  have  hirn 

c b n s l d e r  t h e  ~niittcr b u t  m a t  does n o t  n e c n  t h a t   the;^ was no 
I 

i power t o  g o  b e f o r e  a j u d g e  t o  hzve   he m a t t e x  r e c o n s i d e z e G  i n  

tikc same way. l irs.  Khsn a passage i ron!  Bu t t e r sav r th  cil 

cost-s -. ( 2 n d  edition) Vol .  1 p. 164 which makes it. <qnli;e c lear  

as she  herself has  c s r l d i d l y  c o n c e i i ~ d .  I do n o t  t h i n k  IC can 

be tloubt.ed thax -\;he LUaster hnd the powe:~  -i;v act  no he d i d ,  

nnracly t o  ne t  a s i d c  shz ordei ~i7ade il ;  t h e  absence of  t h e  o ther .  

p a r t y .  None of  t h ~  gi:ounds of  t4rs. Khan w a s  u l r e c t e d  Lo show 

t h a t  t h e  oilus sshich w a s  placcd upor1 . the  r e s p o n d e n t  was not; 

s a ,L~s f i ed .  3y  v i r t u e  o f  s e c t i o n  525 of  t h e  C iv i .1  P r o c e d u r e  

Code, t h e  Master had t o  be s a ~ i e f i e d  t h a t  tile p a r t y  f n i l l q  

to attend was n o t  y u i i k y  of w i l t u l  d e l a y  on n e g l i g e n c e .  



On t h e  short p u ~ n t  t l l e r c fo rc ,  \rheLlieL oe. no t  there 

was power i n  the Master . would liolii t h t .  t h e  lidaster had 

C power t o  s e t  as ide  t h e  c e r t i f i c a t e  of t:he "I'axlng MacLer. i:nd 

i n  Lhose circumstan(:eu E b ~ o u l ~  ?isn,iss che appeal  , t i i th costs. 

WRIGHT, J.A. - 
~ ~ i - &  apart from t h e  concess ion of F4rs. Khan that 

t h e  proceedings  yivirlig r i s e :  . to t h e  C e r t i f i c a t e  i n  content ior ;  

IC w e r e  d e f a u l t  proceedings  5: aril sa.Lisfked t h a t  t hey  were 1 n d ~ e 6  e ,' 
d e f a u l t  proceedings  and as  such l i a b l e  t o  be set  aside, I. 

am sa. t isfied a l s o  that.: ktie Master had the power and a c t e d  

pxoperly 'ca : 5 c t  t h e  Cc.:.rtificate a s i d e  and to rcrriit t h c  ~na@.cer 

f o r  c o n s i d e r a t i o n  to the Weyistraz. 1 t h e r e f o r e  concur i n  

t h e  judgment of m y  bxctl,ez Carey J . h ,  

;v,(jhGiLl;i J . i i  , - 
i agree wi th  tic judgment of Carey J.A. and have 

nothing f u z t h e r  t o  add. 


