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IN THE SUPREME COUKRT OF JUDICATURE OF JAMAICA

IN COMMCON LAW

SUIT NO, C.L. M149 of 1987

BETWEEN DAVID MCFAKLANE ' PLAINTIFF

AND " COLIN WILLIAMSON DEFENDANT

\ ,
Gayle Nelson for the Plaintiff

Mrs. Margaret lMcCaulay forxr the Defendant instructed by Mrs. Karen Hyman-Clarke
of Clough, Long and Company.

rAearing on May 12th, June 12th, 13th and 15th, 1989.

JUDGMENT _

BINGEAM J,

In this matter the plaintiff’s claim was commenced by a writ filed
and served on the defendant's Attorneys on 15th April 1987, The endorsement
on the writ sought the recovery of mouey, Seventy Five Thousand Six Hundred
Dollars ($75,600 J,A.) allegedly paid to the defendaﬁt as a loan on
18th March, 1587. The writ was accompanied by a Statement of Claim which
read as follows:-~

1. " The Plaintiff is and was at all material times the

Managing Director of a Pest Control Company.

2. The Defendant was at all Material times a Farmer and a
susinessman.
3. On or about the 18th March 1987, the Plaintiff losned to the

Defendant the sum of Seventy~Five ®housand Six Hundred
Dollars ($75,500.00) upon the Defendant’s promise to repay the
said sum within seven days and in any event at an Interest
rate of 124% per annum.

4., The Defendant to date has failed to repay the sald loan on any
of it and has refused or neglacted to pay the same.

5. tie Plaintiff’s claim is against the Defendant for the sum of
Seventy-five Thousand Six Huadred Dollars (375,600.00) being

moneys due and owing from the Defendaut to the Plaintiff.
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6. The Plaintiff also claims:-
a. Interest on th2 sum,
b. Costs.
¢. Further and other rellef,”
An appearaunce was entered by the defendant’s Attorney's on Zoth
April, 1987 and i:s the Defence dated 12th May, 1987 and werved upon the
Plaintifi’s Attorney on the sase day apart from adwitting the fact that the
cefeudant was a ¥armer znd & Buslusssman it sought to deuy cach and evary
other allcgution zet out in the Stateuwent of Ciain,
A short xaplf Iilud and served on the defendant®s Attorneys in

which 1ssue wus joiued with the defence as to wiat wag pleaded thercin.

P‘T‘

With such brief allegatioi:s lu which the partiss choosed for reasons

best known to themselves to sikciude iroa the plaadings the cilrcuustances
relating to the alleged sua due and recoverable ws a lovan, one could conclude
that they seemed to ba approaching the tvial of the aciion with cautiva
“hwolding their cards clowe to thelr chest.”

The hearing dn this watier commencaed on Hth May 1989 some two

years afte
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wrilt and as the pleadiugs stocod up fo them, the
matter was noi expected to occupy much of the Court’s time. This is further
Lorne out by the fact that at the hearing of the Sumaons for Dirvectious the
agtimated length of tihe heariug wee fixed at ome day. Az it furned out,
nowevsr, Che matter occupied the atreution of the Court for sowe six dayo as

on 8th Hay aud up to 1Zth HMay, 1589, when the hearing eveintually comnenced the
action bad to se adjournad for one recson or the other. From Oth ey to

16th May this was dus to the absence of the defondant zbroad and ¢hs need fox
learned Counszel wio iad baen briefed in the matter to appear for the dafendant,
vequasting an adjournment in ovder €0 cause an asended defeance to be filed and

servad on the other side., This amended Defence while repeating tne alleguations

4 the original Dorence deaying tie loan, at paregrapi 5 and 8 went on

[N

get out
to allege that:i-

"5, Gu the day i question, the plaiutiif was
prusent at tiie. Defendant's place of businaess

rants ren Koad for the purpose of
exahanging amalcau Currency Lor the sum of
money in uUnited States Curvency:
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while the Plaftuwicdifs woas couuiing the
Jamaicain currency inn the pragsence of fhn
Deroncant ' servarts. orw:d robbers zatered
the premises hud rovbed the plaintiif of

G4 wlid oF L Jawaicon Cuirency the
precise sun Deiug uneaown to the befendant.
The wmutter qu reporced imwcdiataly to the
Poiico 4t Spriuvg wao arcived
shorely dLL~Lnguu and took statewents.
(ewpassis wine.)

The Defendant was not present at the time.’

¢t {rom the allegations setting out the circumstances in wailct

the sum allazgzed to have been o loan was taken away nothiuvg zlieging that this

. - : . able
purported transaction was illegal or unenforce/ as heving breached any of the

provisions of the Exchange Control fet. It is crite law thanr if this was the

purpose or objective behind the amended defence the pleadings certainly did not

= proceed far euwough. If what was inteuded was to raise a Statutory Defence or

the illegality of

the transactiou then it was a necessary reguirement of the

rules governing pleadings that such a defance had to be specifically pleaded

and in this regard scction 178 and 216 of the Civil Frocedure Code Act state

that =

175

Sectiun 216

A 1)

(o

Thi: defeadant or Plaintiff (as the casz way be)

must raise by his pleading all matters which show

the action or Counter Claim not to ve wmaintainable,
or that th» transaction is e¢ither void or voidable
in point of law and all such grouands of defence

or reply, as the case may be, as 1if not raised wouid
be 1iwely to take the opposite side by surprise or
would cauds issuce of fact not arising out of the
preceedding pleadings,; as for imnstance fraud, statute
of 11Mitation release, paywent., performance facts

auowing 1llc¢ality cthcr by Statute or Common law,
or Statute of Frauds.”

In every case in wiich a party shall plead the
general issue, intending to gilve tae special

matter in evidence by virtue of any Act or Law
he shall insert im the margiu of his pleading
the words "By Statute” or'Law” (as the case may
ve) together with a reference to the number of
section of the Act or Law om whicn he relies;
othurwise such defenée shall ba tuken not to
aave been pleaded by virtue of any Act or Law.”
(emphasis wine.)

4t the hearing which comaenced on 1Z2th May, 19892, therefore, the issuss

raised on the

pleadings were as follows:-
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1. Was there a transaction between the parties invelving $75,6007
2. If so what was the nature of this trausacticn?
3. At the tiwme that the oney was taken away from the defendant’s

office had the property im it and thercefor: the rislz passed to

¢

the defendant?

Needless to say this last issue is crucial to the detecmination of
the whele case,

The plaintiff zave evidence and under examdnation by unis Attorney
his account took up most of the first morning's session. When the Court
resumed itz sitting Lo the afiternoon feollowiag certaim questicns carlier put
to the plaintiff in cross examination aloug lines in keeping with the
requiresents of Seection & of the oney lending Act, whichi approach no doubt
had its genesis in Counsel’s uwind based upon the alligations set out in
paragrapn 3 cf the Statement of Claim, there was now an application made to
awend paragraph 4 of the Dafence by inserting tine following words at the end
of this paragraph.

" wnich i3 not admitted there was a loan it is

unenforceavle as it 1s iu breach of Scetion &
of the Money iending Act.” (cmphasis mine.)

This epplication was opposeéd by Legrned Counsel for the
Defenca but after some argument he conceeded that there was in effect no
propar basis for the objection as the powsr to grant the amendment resided in
the Court and this it could excrcilse at aisy stage of the proceeding even up
to Judgment. The amencuent was granted on terms which proupted the Attorney
for the slaiutdff to file a lengthy Amended Keply to which I will returu inm
part later ou in this Judgment., HNeedless, to say that the effect of this

amendment to the Defence anow sought to raise a fourth issue to the proceedings

as to the Statutory Defience that was now pleaded. It may be couveniwnt to

dispose of the isoue raised by the apolication at this stzge for although at

I3

first glance the older suthorities for which Shoucair vs. United Dominion

Corporation (Jemaica) Limited, {1963] § JLi 189 per Douglus J (Suprewme Court

{196G] § JLR 261 - (Court of Appeal) [1968]10JLE 501 - (Privy Council) would

scem to apposite to the facts in thisz cases although this authority does cffer
some guidance as the defence introduced would in cae light of the allegations
sat out in parzgrapa 3 of the Statement of Claim sest: on tae face of it to be

unanswerable,
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However; as Lezarned Counszl for the plaintiff by his subseguent researches
argued, and in my view his conteation is very sound as by the amendment to
Section 13 (1) (b) of the Moneylending Act placed on interest rates introduced
in 1974 the ceiling exempts loans or contracts which beur an interest

rate not in excess of 1237 per annum frow the provisions of the Act,

Accordingly in so far as Section § ¢f the sald Act cnects

that -

" No contrzet for the repaywent by a burrower

sf money ient to him ¢r to an sgent on his
behalf efter tiue commencenment of this Act

or for the payument by hia of interest on money
su lent and o security given dy the borrower

r by auy such agent as sforesaid in respect of
axy such coutract shall be enforceable, unless

a note or meuorandum in writiang of the contract
containing the particulars required by this
section be aumde and signed personally by the
borrower, and uniess a copy thereof be delivered
or sent to the borrower within seven days of
the meking of the contract; and ao such comtract
v security chaell be enforceable if it is proved
that the noce or wmenorandum aforesaid was not
signed by the borrower before the money was laznt
or befors the security was given, as the case
W3y b

2. Tue note or ameworanduw afcresaid shall contain
all tite Cerwme of the contract, and in particuler
shall show the date on which the loan is wade, the
amount fo the principal of the loan, and the
interest charged on the loan expressed in terus
of a rate par centuin per annum,'

Sectiorn: 13 (1) provides that:-

“ 13 (1) This Act shail nct apply to

(B) © 50 00¢ 30080000 GCSENCIO0SS55860809 . 800CO0
.
.
(L) S ED D A0OVODOOLOLDOBEeEPOIODEOGOSEIN  DOD
(d) ©00® 0000008 #0®0 LD GOS®IOGD O8NNSO G D

(2) any loan ox contract cr securiiy for the repayment of
money lent at a rate of interest not eéxceeding twelve and a
half per cent per annum.' (emphasis wine.)

Iu this regard, therefore, ilu so far as the Statewent of Claia
in paragrapn 3 sought to allege that the loan was "repayable within seven (7)
days and in any event witu interest st 1237 per acnuw,” this if true 4id not

cffend Section & of the Act.
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The effect of this conclusicn has resulted in removing what
emerged during the actual heariag wihich lasted for sume three duys, i3 that
the two issues which sccupied wost of the Court's attention and engaged the
industyry of Coumsel are no longer of relevance iu the final determination of
the matter.

One 1o, therefore, left with the original issues as they stocd
after the plasdings were decuwed to oe closed following the hezring of the Sumuous
for Divesctions.

Given the comson ground in the evidence that there was a robbery
at the ofiice at the defendent's warchouse on Grants Fun Read, in Sainc Andrew
on 1dta Harch, 19467, ixn which the umoney 375,600 was taken by two gunueu and
that these facts are not in dispute, the critical issue of fact upcon which
the matter turns, thevefors: is what were the circumatances exnisting at the
time that the mouney was taken?

In this regard the evidencw of the plaintiff is all the
evidence that one has in relaticon to what in fact tock plsce at the defendant's
office on 18th March, 1987. DNo evidence has been fortheowdiny from tiae
defendaent’s workers, krs, Wilkine ound Me. Stephenson otherwise called
Prdeavy' both of whom were preszut zt tne tiume of the incident. The
defendunt while testifying adwitted to the Courd that Mr. Stepheuscn ofc
)

"Heavy” is still employed ro hiw and there is no evidence that he was not

available to give evidence at thz trial. Although the plaintiff was

wd s evidenc: has not been shaken to the extent as

rigourously cross—exami
to cauge me to couciude that hic testimony is not credible when examined as
a whole. He testified as to the handing over of the money to irs. Wilkins,
her checking of it and later on in cross examination he stated that it was
following this tnat while Hr, Stephenson was checking the mouney aud arranging

2

it into lots that the robbers entered the office aud relieved thnem of the

money. By then, however, the plaintiff had received his receipt for the

NON2Y .

Ti is trite law that the risk passes with physical transfer aundf y

or daiivery of the goods and by the same reasoning the property ia goods

also passes (see Section 21 of The Sale of Goods Act.)
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The physical handing ovir the money, therefore, in wy view would clearly have bezn &
been sufficient to pass the property in it and with it the risk to the

defendants. There is no dssue here a3 to the fact that Mrs. Wilkins and

Kr, Stcephenson was the defendant’s cmployees and therefore, his cgents in

this transaction.

Morcover, it iy teascnable to infer that the raceipt .. (Exhibit 2)
received by the plaintiif would ouly have pesn banded over aftsrc Ves. Wilkins
nad satisfied hLerself that che suw requested by the defendaat was in fact
what was received by her and her aceeptance of it by tendering a receipt to
the plaintiff in this regard pucrs the issue as to the fact that the property
in the money had passed to the defendant peyond question.

It is not disputed that the monszy was taken therveafter by two
gunmen. There is no evidemce that thess persuns were scting in concert with
gither of the partiss or to suggest ia the least that the robbery was
"faked,"

It is rother unfortunate, thercefore, that Mr. Helsou for the
Plaintiff choosed in hle fmended Xeply to wake the sort of zllegations as
he has done at paragraph 1l. BSuch allegations a2s well as those stated in
paragraph 10 not hoving formed part of his oviginal Statement of Clain was
not zllowed as they sought to ralse pew matters and all that I would wish to
gtate 1is that where suci imstructions are in fact received by Counsel it is
a wmatter that ought to have been investigated with the most scrupulcus carz,
and in any avent, ougnt not to have becn introduced as part of these
proceedings. It certainly does not redcund to Counsel’s benefit or show
nis conduct din the watter in a favoursble light.
defore partiug with this case 1t I8 of note to observe that the
wany previous transactions betwewn the parties iuvolving as they did on the
evidence, what amounted to clear breacheg ¢f the provisione of the Exchange
Control Act, ¢ud in particular section 3 and 7 of the Act, the ¢vidence oa a
preponderance of probability leads me to conclude that the orrangement mede in
rvelation to the payment of the sum in question £or$75,600 was in effect
another of these tramnsaction. snd this regard the defendants account 18 to

pe preferred.
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The law applicable to such contracts would acccrdingly make the
contract, prima facie illegal and therefore void. See observatious of

Douglas J in Watkins vs. Roblin [1964] 8 JLR 444 at page 446 B - 1,

There is this difference, however, on the facts of this case:-
1. The defence did not seek to rely upeon or plead the
illegality arising from the transaction, ot the
statute in this case¢ namely the Exchange Control Act.
2. Ffyen 1if it had been pleaded on the facts in this casc I
would be prepared to hold that the object of the Exchange

Coatrol Act when cxamined as to its scope goes not to the

formation of the cuntract but iis performance and in this
regard the transaction would not be caught by the provisious
of the Act until the money was paid to the plaintiff's son
in the United States by the foreign principal acting on
behalf ¢f the defendant,
As the wmatier eventually turned out there was no performance of the

agreement as the events latervening resulted in the whole transaction being

frustrated. per dictuwm of Douglas J referred to supre in Watkin v Roblin

referred to supra at 447 € ~ F. There 18 aiso a fuller ecxposition of the
pruper approach tc be adopted in such cases where the question of illegal~-
ity is pleaded in avcidance of such claims, In this regard the case of

Barbara Grant vs. Derrick Willizms Civil Appeal 20/1585 unreported

judgimest of the Court of Appeal of Jamaica (Kerr, Carberry and White JJA)

*y

delivered on 25th June, 1937 1is alsc of relevance.

In light of wmy earliser observations however, all this now becoies
a matter of only puassing academic iaterest.

B¢ that as it may, thercfore, the result is that having fully
congidercsd the matter besed upon the pleadings, tha issues ralsed, and the
evidence adduced on both gides, the plaintiff must succsed on his claim and
judgaent 1s accordingly entered for him for $75,500 and interest at 1232
calculatad as from 18th March, 1987.

The plainciff nust also have his costs of the hearing such costs to
be taxed if not agread.

Stey of wxecution requested by Counsel for the defendant.

Court-stay of execution geanted for six (6) weeks.,
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