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( 1 )  Elltanah McL,eish and Devon Russell filcd separate legal proceedings 

in the latter part of 1999 against Dctectivc Scrgcant Lincoln Castle 

and the Attorney General for Jamaica claiming damages for h l s e  

imprisonment, which proceedings were subsequently consolidated. 



( 2 )  Both litigants complain in their respective pleadings that in or about 

the end of May 1994, they were falsely imprisoned by Detective 

Sergeant Castle - in Elltanah McLeish's case, for nine (9) days from 

the 30"' May to the 9"' June, 1994, and as regards Devon Russell fiom 

the 5"' to the loLh June, 1994. A Defence was filed on behalf of 

Detective Sergeant Castle and the Attorney General denying liability 

and Orders were made at the Case Management Conference and tlie 

action set down for trial. 

(3) At the coiiimencement of the trial yesterday morning, Counsel for the 

Defendant Mr. Cochrane, in reliance on a Notice of Intention To Talte 

Preliminary Point, subinitted that the claims for False Imprisonliient 

were statute barred under and by virtue of the Public Authorities 

Protection Act. The relevant section of that Act, prior to its 

amendinent on tlie 30'" March, 1995 reads: 

Section 2 (1) "Where any action, prosecution or other 
proceeding, is commenced against any person for any act 
done in pursuance, or execution, or intended execution of 
any law or of any public duty or authority, or in respect 
of any alleged neglect or default in the execution of any 
such law, duty, or authority, the following provisions 
shall have effect - 

(a) the action, prosecution, or pl-oceeding, 
shall not lie or be instituted unless it is 
coinmenced within one year next after .the 
act, neglect or default complained of, . . . 7 7  

(4) Counsel Mi-. Colirane submitted that based on tlie pleadings filed in 

this matter, at the time Detective Sergeant Cassell was alleged to have 

Fdlsely imprisoned .the Claiiiiants in MayIJune 1994, the applicable 



statute was the I'ublic Authorities I'rotcction Act. - 1  further 

submitted that p ~ ~ i - s ~ ~ a l l t  to Section 2 (l)(a) of that statute, which has 

already bcen referred to, ally action coininenced as a consequence of 

Detective Sergcailt Cassell's actions ought to have been brought 

within one year of thc  actions coinplained of. 

(5) IIe pointed out that the Writ of Sulninons filed on behalf of Elltanah 

McLcish was dated the 5"' November, 1999 and was served on the 

Attorney General on the 23'" November, 1999. A perusal of the Writ 

oS S~rmnlons relating to Devon Iiussell disclosed that the Writ of 

Summons was filed on the 27"' October, 1999. Counsel Lhereforc 

submitted that the claims for false il~~prisonnlei.~t ought to have bcen 

filed, at the latest, soine time i11 June, 1995. Not having been so filed 

by that date, lie argued that the claiims for Salsc i i ~ ~ p r i s o n i n e ~ ~ t  were 

statutc barred. 

(6) Mr. Cocl~ra i~e  also drew the Court's attention to the anlcndnlei~t to the 

I'ublic Autllorities I'rotection Act in March 1995, which deleted 

Subscctioil ( 1  )(a) o l  section 2 of that Act, the elfect o l  which ren~oved 

the one year liinitatioil period within which such actions were to be 

instituted. I-1e contended however that the amei~dinent did not ill 

anyway assist the Claiinailts in this matter. I3e went 011 to refer to and 

rely on the case of Wilbcrt Cliristophcr vs Attor~lcy Ccncral of 

,Jamaica Motion No.26 of 2001, a decision oS [he Jal~laican Court of 

Appeal 11rrnded down on the 19" November, 200 1 . It was held in that 

case that the aimci~dment to the Public Authorit.ics I'rotection Act, as 

rel'el-red to earlier, was not to 11ave retrospective effect. 



( 7 )  1,arigrin J.A. in  delivcring thc Judgn~mt  of the Court rcfccn-cd to 

1,emucl Gordon vs. The Attorney General for Jamaica SCCA No: 

96 of 1994 where l1c said [hat Carey J.A. in that case noted:- 

"that [he proper approach to the amending enactment is 
not to determine whether it is procedural or substantive 
but to see whether, if applied retrospectively, it would 
impair existing rights. The Crown's agents when acting 
in the execution of their d ~ ~ t i c s  acquire a vested right by 
reason ofthc stat~itory limitation pcriod of 12 months and 
sl~ould be able to assume that they arc no longer at risk 
from a stale claim. There is an accl-ucd right to plead the 
lapse of a liinitation period w l ~ i c l ~  is in fact, an absolute 
defence. " 

(8) 1,angrin J.A. went on to 111c state that in the Wilbert Christopher 

'"I'l~c appellant's cause o r  action arose in 1994. The 
relevant limitation pcriod for bringing a claim against 111c 
respondent is one ycar from this date as expressecl by 
Section 2 ( 1 )  (a) 'I'l1e I'~iblic Authorities Protection Act 
1942. ' f l~c  Amendmci~t Act 1995 cannot bc applied 
rctrospectivcly because it would dcprivc the 1-cspo~~dcnt 
o f  the vested right of the liinitatjon period derived from 
thc statute. Therefore, the Claim filed on the 29"' June, 
1999 is far beyond the limitation period of one ycar, from 
1994." 

Mr. Cochrane relied l~cavily on the dicta in this case as well as on the 

decision o f  Ihc I'rivy Council in Yew Ison Tew vs. ICendcraan 13as 

Mars 1982 3 AI,I, l?R 833 in support of his contention that the claims 

for f'alsc il~~l?rison~ncnt belorc this Court were statute barred. 

(9) Counsel for the Claimants Mr. San~uels in  his c o ~ ~ c i s c  reply, cited 111e 

I-ecent Privy Council decision of 13alteano 1)trffus vs National Water 

Comiiaission I'rjvy Council Appeal No.13 of 2006, an appeal kom the 



Coi~rt of Appeal ii-om Jamaica, dclivo-cd on the 17"' May, 2007. 1 Ic 

referred to the dicta o f  Loi-d Scott of IToscote where he said at page 8 

in paragraph 15 :- 

".. .The cause of action for wrongf~ll dismissal up011 
which Mi-. Iluflils was suing had accrued on 28 May, 
1990. 'The action had not been commenced until 9 March 
1992. The interval was in excess of orlc year. So the 
action was bai-red by section 2(1) of the P~tblic 
Authorities 1)rotection Act." 

( I  0) At llrst blirsh i t  may appear that the passage cited and relied on by Mr. 

c> Sam~rcls sce~ned to support the position of opposing Counsel, Mr. 

Coclirane. I-Iowever Mr. Samuels directed ar~d urged the Court to 

focus on when the cause of action accrued. I-Ic argued that the present 

case is one claiming danlagcs for the tort of False imprisonment and 

although the datcs pleaded in thc respective Statenicnt of Claim 

indicate Illat his clients were taken into c~lstody in MayIJuiie 1994, he 

suggested that the cause of action did not accrue until their accluittal. 

In the case of Elltanah Mcl,cish, this occurrec1 after the trial of the 

criminal pi.occcdiiigs, while in Ilcvon Russell's case, arter his 

accl~~ittal by t l ~ c  Court of Appeal. Co~ri~sel  indicated that his clients, in 

thcir- cvidcilcc before the ('0~11-t at trial, would testify as to the 

rcspectivc dates on which they were accluittcd. Mr. Sa~nuels f~lrtller 

argued that it was thcir accluittals ~vliich gave rise lo the tort of false 

i~npi-isoi~ment, as the Claiinants wo1.11d not and could not have bi-oug11t 

this action had tllcy been col~victcd. 

( 1  I )  I have carcfi~lly considered the interesting submissions ol'Coui~se1 Mr. 

Sam~lcls on the preliminary point, and Il~ough for a short whilc 

intrigued by 1.11~ approach talccn, I do not find myself in  agrccmcnt 



with the arguments lic has advanced. In the unreported case of 

I<crron Campbcll vs. I<cnroyWilson ant1 Attorney General of 

,Jamaica Suit No. CL, C-385 of 1998, Syltcs J (Ag.) as he then was, 

relied on the dicta of Carcy P (Ag.) in Flc~nriiing vs. Myers (1989) 26 

J1,R 525 and stated:- 

"The tort of false iiiiprisonment is coinmittcd whenever a 
person is detained against his will without legal 
justificatio~~." 

Syltcs J. (Ag.) went on to statc that the restraint inust be total. 

(12) 'l'hc learned a~~thoi-s  of Halsbury Laws of England 4"' Edition l ie  

issnc, Voluine 45 (2) at paragraph 442, page 299 state:- 

"A c la in~ for False in~prisonnicnt lies at tlie suit of a 
per so^^ ~ ~ n l a w f ~ ~ l l y  imprisoned against the person who 
causes the imprisonment. Any total restraint of the 
liberty of tlie person for lmwcvcr short a timc, by the use 
or threat o f  force or by coiifincmcnt is an 
iinprisonn~ent.. . 

l'lic gist of the claiin of falsc imprisonment is the mere 
imprisoniiient." 

( 1  3 )  A f c r  careli~lly co~isidcring t l ~ c  a~~thoritics cited by Co~lnsel as wcll as 

the passages referred to abovc, I ain satisfied that the ca~lsc of action 

in  rcspcct of t11c tort ol' h lsc  iil~p1-ison1ne17t accrues at t l ~ c  time of tlie 

Claimants' dctc11tio11 or iimprisoiinic17t. 1 a117 S~lrther of the view, in  the 

circumstances ol'thc prcscnt case, that a ruling of an accluittal is not a 

l2rci.ccl~1isitc to the filing of action clai~ning dainagcs for falsc 

imprisonment. SLICI~ ;1 1indi11g is o i ~ e  of the preconditions required for 

the institution of an action Ibr malicious P ~ O S C C L I ~ ~ O I I  - but not SO in 

tlic case of Pdsc i~n~~risonnicnt .  



(14) 'I'l~e wording of section 2 (l)(a) of the Public A~lthorities Protection 

Act ought also to be carefully exalnined. That provision obliges a 

litigant who is seeltiiig to initiate legal proceedings against any person 

for any act done in pursuance or execution of any law or public duty, 

to institute such proceedings within one year after the act, neglect or 

default coinplained of. Failure to do so shuts the access door of the 

corridor to tlie Courts of this land in the face of such a litigant, as the 

action becoines statute barred. 

C (15) In the present case, the acts complained of are the acts of 

imprisonment of the Claimants by an officer of the Crown in 

MayIJune 1994. On the clear and literal interpretatioii of that section, 

this action should have been instituted or on before MayIJune 1995. 

'I'lie Claimants not having done so, these proceedings liavii~g been 

filed in 1999, 1 find that their claims for damages for false 

iinprisoninent are statute barred. 

(1 6) As a consequence of this ruling, Judgment is entered in favour of the 

I " and 3'" Defendants. No order as to costs. 




