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On the 27th of May, 1979, the plaintiff, a sergeant
of peclice, sutfered serious injuries when a motor truck,
owned by the first defencdant and driven by the seccond
defendant, collided with a police service vehicle driven
by the plaintiff., The questicn of negligence was resolved
in 1985 when the court found that both cdefendants were
liablie, and the issue to be resclved before this court is
the cuesticn of dameges.

The plaintiff was taken from the scene of the
accident in an unconscious condition and he was adwitted
to the University Hospital of the Hest Indies where he
remained for some five months under the care of Professor
Sir John Golding, F.&.C.S. His injurices included a severe
fracture dislocation of the left hip, fracture of the shaft
of the left humerus, and small cuts in his face and head.
An operation was performed to reduce the fracture of the
hip and a plaster cast was applied to the left arvm.

Traction was applicd to his left leg. He was confined
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tc bed, lying on his back with his left arm suspended.
His evidence is that he had to stay "one place in bed",
and ne could only move if assisted. Be was unable to
wear clothirg, and he remaoincd nakeé in bed with a sheet
throwmn over him, up to 2 weeks before his discharge

from the hospital. The cast from the left arm was removed
after akout 7 mmonths and the traction to his leit leg
lasted for cbout 33 to 4 months. He was cperated on

for & second time to reduce the hip fracture. Ee was
discharyaed from the hcspitalvin z wheel-chaixr, anéd thera-
arter he was conly able to walk with the help of crutches.
He resumed duties in the ecarlier part of 1986, and up
until then, and for a further Z months he was still on
crutches.

The pleintiff szid he suffoered pain from the time

of the accigent right up to the present time. Whilst in
hospital, he suffered "a whole lot of pain", and the pain

persisted after he left hospiteal. He visited the
orthovaedic clinic at ihe University Hospital as an ocut
patient for about 3 months after leaving hospital, and
thereafter, for about 14 monthg, he was an out petioent

at the paysiotherapy department of the hospital. The
pain in his left leg persisted; and he visited various
doctors in Old Harbour and May Fen for theat reason.

He cculd not wear the reculation bodts provided for
memboers of tiie force, because his left foot was tander
and his doctor had recommended that he should wear soft shces.
Nor could ha wear the requlation cummerbund, as it caused
him pein when he did. He said his present physical
condition is ﬁot the same as it was before the accident.
He is now very weak on the left side. Be looses his
balance eaesily, and he¢ cannot stand cor walk for long

pericds. FKe had regulexr pain in his back, in the left
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leg and hip, and his left lower limb is shorter than
thc right resulting in his walking with a limp.

The plaintiff did nct adduce evidence from any
of the doctors whoe saw him during the period of five
years after he received the injuries. He produced a
report of a joint medical examinaticn by Professor
The Honourable Sir J.S.K Golding, C.D., C.E.E., F.R.C.S
and the late J.0.6. bclleil-Smith, C.D. F.E.C.S. cdone
on the Z4th February, 1984. They confirmed that the
plaintiff had & half inch shertening cf his left
lower limb and that bhe walked with a iimp. 7Thce move-
ment of his left hip was restricted, and a view of his
Z~rays showed "a fracture dislocation of his left hip
with considerable new bone formetion arcund the hip®.
1t was agreed that ¢ total hip replacement would be
recuired at some staga, Lot not then. The plaintiff
was 39 years i age, and it was considered that the
operation, 1if done at that time, would corry 2 Ygreat
risk of rew bone formation once more degrading the
rusults of the cperation.”

Dr. Hower E.C. ERose, F.K.C.5 & registered
medical practiticner andd specialist orthopaedic surgeon
testified that he first saw the plaintiif on the 15th
June, 1288, but bhe knew that the plaintiff hac been
seen by Dr., Fcoleil-Smith pricor to that. The plaintiff
complained of pain and stiffness in the left hip.
Examination reveailed that he walked with 2 limp due
te leg—lengti ciscrepancy. He had 80° cf flexion in
the laft Lip with no internal or external rctaticn.
There was alsc no adduction or abducticn of the'hip.

He had ne flexicn contracture of the left hip. X-rays

of the left hip revealed messes of heterotopic bone
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fcrmation in the scft tissue, mainly on the superior

and, superclatexal aspects cf the left hip, and there

was irreqularity of the acetabulum seccondary to the
fracture. 2Alsc; he had developed cstecarthritis ©of the

left hip secondary to the severe fracture dislocation of the
left hip. The varicus medical terms were explained as

follows:=~ "Flexion® means the ability to lift your hip

from the neutral pesiticn forward with your knee flexed.

The average person's flexicn would be 130¢, "abduction”

is standing and moving ycur hip outwards ~ away from youx

[

body. The average is 70Y - §0°. YAdluction” is the
opprsite to ibduction, standing anc moving hip towards
the midline -~ the average is 20°. "Internal rctaticn®

ie turning the tcoes inwards which involves covement of
the hips. %The average is up tc 3%°. "External rctation”
is the cutward turn ¢f the tces. Average is 35°.
"Flexiocn contracture of the hip" is an abnoyxmality in

the hip, and nvu one shcould have this. It signifies that
:
|

1.

the hip cannct e extended to the neutral position.
The result ¢f this is that there is a compensatory lumbar
izndesis. Without a pelvic tilt, the plaintiff could
nct put hiis foot flatly on the ground.
Lr. Rose evaluated the plaintiff op the 26th
Octcber, 1989 and his findings were as fcllovsg.-
YHe continues to heve a limp due tc a stiff
lcft hip. Over the past year, he has been
ccmpplaining of lower back pains. This is now
due to the increased stress which haos been in
the Sacrciliac jeint and the Luambo Sacral Spine
as a rcsult of the lack of movements in the left
hip joint. This is likely to get worse as he
gets older. HBis restrictions have virtuwally

remzined the same =nd the range of motion
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in his left hip has not changed significantly
since: his last visit to me. The following

is the range of poticn in the left hip -

Flexicon 96°, abducticn 30°, adduction 10¢,
Internal Rotation 0° External Rotaticn 15 and
Flexicn Contracture of the hip 306¢. X-rays of
the left hip revealed lieterctopic bone formation
situatud in the supericor aspect of the femoral
neck and head. There is alsc narrowing cf the
joint space. Mr. FKclean®s total percentage
permanent disability is 20% ¢f the whole person.”

The Jdoctor testified that the degree of restric-
ticn in the hip joint of the plaintiff will have comnsiderable
effteet on his work and recreational activities. Yhe limp
would limit how fast he can walk, and his ability to run.
e would be unable to sguat, to kneel, ané to cress his
legs right over left. He would be unable to put on his
socks in the normal fashion.  He would have difficulty
in getting in and cut of 2 car. Any fora of recreational
activity would be consideranly restricted.

Ke could sit only by axching his back and that
would put more stress on the sacro-iliac joint, causing
lower back pain.

The surgeon expressed the view that the only
cperation which would return the plairtiff to some degree
cf functicn is 2 tctal hip replacement. This would
relieve the pain andé increase the function of the hip.
However, this cperation is complicated by the heterotcopic
bone formaticn, it wculd take much longer and there is
at least a 50% chance that the heterctopic bone formaticon

would recur. If the heterctepic bone formation does
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not recur after the hip replacement, then the plaintiff
would have a very satisfactory result, and his total
Gisablility would then be about 6% of the whcle perscon.
however, should it recur the total hip replacement
would be a feilure and it would bhe pointless doing

any other cyernticn. The plaintiff could revert to

the former positicn or it moy be worse or not as scvere
as before.

The plaintiff testified that ever since the
accident, he suffered pain, and, having regardé to the
redical evidence, I accept his testimcny on this score.
The pain suffered must have been in varying degrees.
wWhile Ge remained in hesypital nct only did he suffer
segvere pain, but his discomfort must have been great
indeec.. bhe said thet after the trection to his leg
was removed, the nurse assisted him to get out of hed
and tried o make him welk, but it was too painful
and. he could not walk., The pain did not ceasc when he
left the hogpital,  kore than ten years have elapsed

since the plaintiff was injured and he is still suffering

pain, wita cnly 2 50% chance of relicf if the hip replace-

aent operation is successful. If it is not, then it
is possible that he will suffer pain for tihe rest cf
his life; he was 35 ycears of a2ge at the time i the
zecident., The plaintiff has cansented to have the hip
cneration done, even though he is aware of the chances
cf failure. Dr. kose has recommended the operaticn.
I an impressed by the learning displayed by Dr. Rose,
and I readily accept his judgment in this recard.

I accept the plaintiff's testimony that before
the accident he played cricket for Innswood istate

and hrea 1 Police 8ports Club, and that he also did
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fishing &¢nd swimming. Since then he can no longer
indulge in those forms of sport becauvse of the stiffness
in his hip end severe pain at times. Dr. Rcese is cf
the view that even if the proposed operaticn is success-—
ful, it would be unwise for the plaintiff to engage

in any form of strem ous sports. The plaintiff testified
that his zoxual relationship with his wife had been
affected, but I necaept thoe cvidence of Dr. Rose that
pain in tha hip would not cavse anv sexual problicms,
although paetients with back pains have complained

about sex problems, On a2 balence cof probabilitices, I
rueject the plaintiff’s testimony in this regard.

There has been o vast difference in the amount
of general damagoes suggested by the plaintiff's attorney
and the defendents® attorney. Mr. Samuels referrcd me
Lo the award of coneral damages in the case of Laing v.
Doitritch reperted at page 45 of Velume 1XI of what is
commeonly called "hen's Reports®™, and aisco the case cf

Freeman v. Central Scya (Jamaica) Limited. repcrtec at

page 239 cf the said reports. He asked the Court to bear
in mind that the value of wency in Jemaice hed fallen

tromendously since tho award in Lainc's case, and expresscd

the view theat any amount awarded in 1%85 should be increasco

by 50% tuday. He asked thae Court te take into considera-
ticn thoe chances ¢©f an unsuccessful cperation to replace
the hip joint and the conscquences that would flow in
that event. FBe suggested that 50% bu addéed to any
projected figure, tc cover that contincency and he
suggested an awerd ¢f the sum of $375,000.00 under this
icad.

He referred to the judgment of White J.A. in

Kelly v. Bennett 8.C.C.A #45/87, delivered cn 2nd karch,
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1568 wherein thce Ccourt increased an award made in the
Ccurt below in respect of loss of amenities from $6,000
tc $560,0600. 4he Court tock into consideration "scarring
and Cisability" suffered by the Plaintiff/Respondent,
as well as the fazct that his movements will be severely
restricted ~ "he will ke unable to climb a ladder or
stcor in which activities he will be heavily circumscribed
if his prospective employment entails cither activity.
Indeed, the maedical evidence is that the more serious
injury tc the thigh could affect him as an electrician
if he has to climb ladviers or stoop. He would have
trrukle to right knee. His ability to glay foothnll
vould be aiffected. The plaintiff's enjoyment of life
has consequently been reduccd.® #Mr., Samuels asked the
Court to take intc acccunt, in the instant case,
the ylaintiff’s luss cf sexual enjoyment thircuch pain
and that the injuries would hampr future promaction;
but as kr.Crffe rightly pointed out the evifence dees
nct support this.

s recgards future expenses for the operaticn
te replace the hip joint and remove the heterctopic bone
formation, ¥r. Samuels urged that it was fair and reasconablc
for the plaintiff to follow the advice of his surgecn
an¢. have the creraticn done at the St. Jouseph’s hospital.
There, the total costs for the operation as stated by

thic administrator of the hospital and by Dr. Fose, would

be:-

Burgeon‘s fee $11,506.900
Assistant Surgeon's feco 4,000.G0
Anaesthetist's fee 6,000.0¢

Implant 8,000.00
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Hogpital fees and nursing care $12,50G.00
$42,0006.00

Finally, d¥r, Samuels contendecd that the plaintiff has

been and will be hendicapped in the lakour market andc

thet he should e compensated for that loss. He suggested
the suxm of $25,000.00 under this head.

To summarisc, he has suggested the following amounts

tor conersl damages:;-

Pain & suffering ~ past present and future $375,000.00

Loss of comenities ) 150,066.60
Future expenses 42,000.G0
Hancicap in the labour market 25,2060.00

‘ . e . $592,000.04
hr, Goffe ¢n the other hand, submitted that as ¥392,

regards gener~l demeges, the Crurt should bear in mdnd

the chances oif success «f the total hip replacewent
operation and that if it is successful thien the permanent
dizebility of the plaintiff would e only 6% of the

whole person. He pointed cut that the award of $150,000

in Laing’s case under this head included pain and suffering
and louss of arcenities $40,000.00, anc fatuere expenses

for the costs of surgery overseas $110,000.00. He applieda
the 50% increase suggested by ¥Mr. Samuvels and arrived

at a ficgure of $60,000.00 for pain and suffering and

loss of amenities. However, he agreed that the overall
injuriecs suffered by the plointiff in the instant case

wag more scericus than that in the Laing's case. Te referred

to the case cof Morgan v. Jameica Omnibus Service reported

at page 8 of Volume 2 of Xhan's Reports; where the Ccourt
in 1%8¢ awarded $114,000.00 for nain and sufforing
andd loss ©oi arenities in a similar case Tut where the

permanent disability was 40% <f the whole person.

He suggested that the Morgan award would be $165,0060.00

2.

40¢



tocay. He argued that the plaintiff is still working

in the samce 1wk as before the accident, and that based
cir the awards in previcus cases, $80,000.00 would be an
appropfiate award in the instant case, but for the
heterotopic bone foxrmation, and the chances cf its
recurrence after the teotal hip replacement. Le suggested
that a iarther $20,000 should bLe added, meking a total

of $100,000.0C which would include all aventunlities,
past prescnt and future.

As regareis the future expenses for the proposed
hij: replacement 2nc the romoval of the heterctepic bone
foemmantion, Mr. Goffe submitted that the plaiatiff was
under & <uty tc miticzte his damage. He referred to

the case of Selvanayacom v. University of the Woest

Indics [1%83) 1 211 ER 824, a decisicn of the Frivy

Ccuncil, as authority for the nrinciple that,

9]

plaintiff is under a duty to act reascnably s as to
mitigote his domage, and that the burden f proving
reascnableness was on the plaintiff. Ee urged the Cocurt
to award an amount to rover the costs of the opersaticn
tc ke done at the University bospital and not at
Ct. Joseph's Ecspital, and he suggesterr an  award of
$%,500 in this regard.

Mr. Goffe urged the Court toc reject the
in the labour market as the plaintiff had failed to
make cut a case for such an award. He pointed cut that
the laintiff has acted as an Inspector since the
accident and that the slight limp is hardly ncticeable
to the layman's cyo.

In my judgment, there is no doubt that the

plaintiff suffered severe injuries and that the pain
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and! suffering was great indeed for the time that he
remained in hoespital and for many months after he was
dischargedl. Bowever, © the pain and suffering might have
subsided somewhat tc enable him to return to work. But
cven then,; he must bave suffered some Ciscomfort by

having to use crutches. I accent his evidence that
the pain has not ceased, bhut there is ne evidence
%g‘say that it is continuous. Indeed, the evidence |
viscloses that after scme 17 monthe after leaving hospital,
he ciscontinuad thysictherapy, and it seems that his

vigits to @ Goctor because of the pain were few and

far retween. The Jevelcopment of ostecartbritis cf the
left hi;, and the heterctopic bone formaticn have both,

in my view, contributed c¢reatly tc his continued pain,

and the stiffness ©f thehip joint with rhe resultant

loss of movement, coupled with the shortening cf his

left lower limk, must all add vy to e 2 constant scurce
of suffering over the past yesrs., 1 accert his evidence
that he can ne longer take part in sporting activities,
and this sceas a greut loss for @ wen of his age. .

Ii the hip replacement cperaticn is not successful then

he will be faced with a continuing permanent disaibility

of 20% of the whcle person for the rest f his life.

If it is successful, he will still L¢ faced with a 6%
permenent Jdisability. fThere is nc doubt that the preposed
creration for the hip replacement will create some

zmount of pairn and suffering for scme time after the
cperation.  The surgeon’s evidence, which I accept is

that the patient would remain in hespital for approximately
seven days and then he would be sent hume with o walker
fcr cne month, and thereafter he would craduate tc a

cance before full recovery.
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If the plaintiff satisfies the Court that as a
result of his injuries his chances for advancement in
the Constalulory force have hoeen affected, then he would
be entitled to ke compensated for loss in his pecuniary
prespects in respect: of his employment. e e
The plaintiff has not Leen promcted in the past tern years,
kbut there is nc evidence that his injurics have in anyway
contrituted to his lock of advancument. He has frankly
admitted that "it is possible for a ¢ood man  to be held
<own and the bhad man go up. Even if occident had nct
happencd, a good man like me mey never have gone uap -
whoe knows®. But even if the plaintiff shcould leave his
present employment, his evidence is that, given his

training in btook-keeping and business, it is possibile

#

he could do botter outsicde the feorce. Im my view, the
plaintiff has failed to show any loss of pecuniarxy
prospecty in respect ©f his employment in the Constabulary
force, and aceoriingiy, I‘will nct make an award in this
recard.

The cleim for »m awara in respect of the expoensces
tc he incurrocd ir the future for the total hip replacement
opcration was resisted by the defendants only in so for
as the quantum is concerned. I agree with dr. Goffe's
submission that it is the duty of the plaintiff to
nitigate doamage. I can see no reascn wiay he has chosen
St. Joeseph's Hospitol over the University Eospital for
the venue of his futvre operation. 1 am bound te give
cffect to what is reascnable in the circumstances.

Dr. hose testified that he has chosen St. Joseph's
Hospital to <o the coperation, but he has nct stated why

he hes made that choice. Hoe admits that he is & consultant
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at the University Hespital, and that there is nc medical
reascn why the cperation cculd not be deone at the University
Hospitzl. £fe testified that the plaintiff would get
nroper medical care there and he cculd perform the cperation
there. The cost cf the operation at the University
Hospital would bLe much less than at St. Jeseph's. At the
Hospital
University/the charges to the plaintiff would be approxi-
mately $4,00¢ for the implent, and the hospital fees would
not exceed §5,000. There would be no charge there for
the surgecun‘s fees but to these amounts should be added
approximately $500.00 for physictherapy, making a total
cf approximately $9,50C.00, I am mindful of the fact that
the plaintiff was @ninpatientat the University HLcspital
fcr many months and thereafter an outpatient for about
17 months. Taking all these factors intc consiceraticn,
I am of the view that it is reascnable that the plaintiff
shovld mitigate damage and have the operation done at
the University Hospital and not at St. Joseph's hespital.
Accorcéingly, I agree with Mr. Goffc's submission that the
award should ke in the sum of $2,506.00, but to that I
will add a further $1,500.00 to cover unforseen expenses
that are likely to develop by the time the cperation is
done -~ my award under this head is, therefore, $11,C60.0C.
I have tazken into consideraticn the suggestions
made by buth counsel as reqgards the amcunt tc be awarded
for pain andd svffering and loss of cmenities, and I
regard them as being helpful tc establish the range
within which the Ccurt has in the past made awards in
similar cases. However, the assessment of damages under
this head must Le based cn the merits of each case.

I have zlready expressed my views on the evidence, anc
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based on those views, I will award the sum of $19C,000

fcr pein and suffering and loss of emenitices, past, prescnt

ant¢ future.

I turn now to the pleintiff'’s claim fcr special
comages and I shall list those items that were agree:dd
between counsel, vizs-

{1) Extra Domestic help 32 wecks 6 340 p.w. =~

$1,280.0C
(2) Ceet of X-rays 125.00
(3) Medical expenscs 1.38C.,.0C

A nuiber of items were not proved by the plaintiff,

anG censeqguently, they were struck out at the request of
counscl fcr the plaintiff.
The contested itams are now considered sceriatim.
(1) *wife's visit while plaintiff was séeicusly
ill - 312 per day for 2 months $720.08".
The laintiff testified that he is 2 married maen,

and while in hospital, he was visited by his wife on a

{aily basis for about 2 months. He gaid she travelled
from 0ld Berbour each <ay by public transport at 2 cost
of $12 per day. HMr. Samuels urged that this claim is
allowable under the head of paragitic damages. Mr. Guife
submitted, and I agree, that the wife's visits were
routine and cught to be disallowed.. He referred tc the
case cf Jchnscn v. Brovme (1972) 19 WIR 382 as authority.
This item is disallowed.

(2) "fravelling to seek medical attention

vlaintiff ~ 2 times per week for 14 months -

$12% return (01l¢ Earbcur to University
Hospital) $14,400.00."
The plazintiff's evidence in supiort cf this

claim is that for ahout 14 months he travelled from
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his home in Ol Harbour to the University Hosuital
for physictherapy. ke was unable to travel by public
transycort because of his injuries, and consecuently,
he chartered a car on cach coccasion. #Mr. Coffe did not
challenge the number of trins, but he attacked the credit
cf the plaintiff as te the amount paid for each trij.
He asked the Court to take intoe account the fact that in
the original statement of cleim, the amount stated for
cach trip was $20, and that it was conly in Octchber, 1969
that the statexent of claim was arended to read $120 per
tri;:. He peointed out that the wife's claim for travelling
the same distance was $£12 por trip. EHe uarged tha
having regard. to the plaintiff's salary,; it was unlikely
that he could have afforded to pay that amcunt on this
item alone. He suggested that the Court sheuld allow
only cue--half of the amcount claimed. I have tnken intc
zceount the distance Letween 01¢ dEarbocur and the University
Hospital. It was not unreasonable, in my view, for the
plaintiff to have travelled by nired transport, and there
is no ¢evicence to suggest that the costs were unreasonable
or ¢xorbitant, and I Je not so find. This smount is
allcwed as claimed.
(3) "Travelling Expenses

Ccld Harlour to Dr. McNeil-Smith at

Tangerine Place, Kingston 4 times

at 3120 cach time - $480%.,

The evidence pwints to three trips
only, and for the reasons stated above I will allow
$360.G0U h e ‘

{4) "ol Barbhour to mMona Behabilitation Centre,

Mona ~ Joint medical examination Dr. J.D.G

Mclieil-Smith and Professcor Sir John Golding -

AR
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CRCE $14¢.0C",
Plaintiff’s ecwvidence is that he paid $400 for this trip,
because the taxi had to wait the whole day. There was
ne application to amend, and I will only allcow the amount
claimed, viz 140,

(5) "01l¢ Harbcur to Tangerine Flace and

Fureka dedical Centre two times o

%120 cach time s240".
The evidence isclosed that on these occasions, the plaintiff

travelled Ly puvlic transicrt at a cust of $40 each day.

bl

e exrlained that these trips were mocde at 2 time when
he was improved and able to travel by mublic transjort.
I will allcw $8C.
{5) "0ld Barbour toe University Hospital
Mona, September 1979 - December, 1979
3 cays per weck 51 Cays € $120 yver day $§6,12¢.00%
The plaintiff testified that ypon leaving the
hespital, he attended the orthoraedic elinic as an out-
vativnt for about 2 wmonths, travelling by a chartered car
at a cost of $120 per trip. Mr. Geffe'’s chjection to this
amcunt was a2s stated in " (2} " above,;, and for the reasons
alrendy stated, I will a2licw 36 trive £512¢ per trip, a

total cof $4,320.C0.

{7) "iwes of Marching Crders estimated # $7C
per menthi for ten yewors $8,4C0.00",

The plaintiff said that as 2 sergeant, he would e paic
cn a "Marching crder® for duty done ocutsice of his policce
arca. The cmeunt of pay would cepend on how far away he
went, hoew long he stayed and for whom he worked. He said

he worked at the Caymanas Race Track every race day while

he was stationed in the werish of $t. Catherince, and for
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his services he would he peid $48 for each 4 hcur period.
When he went on reids cutside the porish, he would he
paid ¥35 per day. Por attending Court, he would receive
13¢ per mile for travelling cutside a radius cf 10 miles
from his station. The plointiff was unabile to state
what was his loss in this rogard - from time to time

he would receive some extra meney on marching orders,
huat there was ne telling when that would be and how much
could be earmed. Any award under this head would be -
cempletely speculative and accordingly, this item is
disallowed.

(8) *Loss ¢f allowance for driving J.CUF.

vchicle over three (3) years € $460
Ter vear $1,380.00."

In support of this item, the plaintiff testified
that up to the time of the accident he was a "force driver”
with an allocwance $45 per mcnth. #4After the accident,
he ceasod heing a force driver and consequently, he lost
the $£45 per month ailcocwance. It was only in 1986 that ho
arplied and was re-—instated a force driver. Hr. Goffe
argucc that the plainti¥f <id nct say why he did not
arply to e re-—instated a force driver kefore 1986, and that
ncthing should be awarded under this head. I disagree,

The plaintiff has claimed for 3 years loss, althouth

he had not heen @ force <river for cver 6 years. Obwvicusly,
his state of recowery would have had scme direct bearing

cn the time within which he cculd have applia to be
re—-instoted a force driver. I o not consider three

years to be an unreasonable time for him to have been

off Jriving, and I will allow the sum of §1,380 as claimed.

Therce remoins this last claim:-
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"Ioss of profits operating licensed
rremises cffering food at Barlington
Drive, St. Cathexrine - $350 ler week
for five yeors $18,200 x b $61,0C0.00
Fr., Goffe resisted this clz2im vigorcusly. He
attacked the crecit of the plaintiff. He pointed cut
that thie itesm was included in the claim for special
camages only since Cctober 1989 when the statement of
claeim was amended. Even then, the loss was stated at
$350 .00 per week, and that was inclucer! in the plaintiff's
atfidavit in supjport of the summens to amend. Yot the
vlaintiff testified that he nede a net profit of bhetween
$6C0.C0 anml $800.00 pver week. e said he was the proprietor
cf the licensed premises, but when cross-cxomined, he
saié& that the spirit licence was nct in his name but in
the nexme of one "“Whesia Nembhard", althcugh Miss Nembhard
applied for the licence and paid the fees for it each
year, she did not receive any of the profits from the
usinegs nor did she contrel its gperation. He was the
scle cperator of the lusiness receiving the returns
therefrcm. He emploved somecne to sell in the shop,
fut he supervisel her
Mr. Goffe raised ancther point. Ee referred
the Court tc Secticn 3 ¢i the Epirit Licence 4ct which
forhids the sale of spirits either by wholesale or by
retnil except "Ly perscne thereuntce duly licensad under
this Act, c¢r «n their behalf Ly jerscns in their immediate
enp:loyment, and then only in conformity with the torms
«f the licencz held by such persons, as sct forth
in this Act." & breach of these provisions carried
suvere penalties of a criminal nature. FHe submitted

that the maxim "ex turpi cousa non coritur actic” cucht

424



o

PR
B

te e applied in the circumstances a2nd that it would
e contrary to public relicy to afford the rlaintiff
the relief scught. Ee relied cn the case «f Thackwell v.

Barcley®s Bank Plc [1986]) 1l ALL ER 676. He submitted

finslly, that in any event, the evidence of the plaintiff
was to the effcet that he had lest his stock because
his servant had credited it cut. In such & cese there
was a "novus actus interveniens®, ane that the aamages
would therefeore be remcte. He osked that no award ke
made under this item. Mr. Samuels argued that the licensed
preuises werce within the law and that nc law had been
trensgressaed, He said the loss flowed directly from the
plaintiff’s inability to< handle his affairs during
illness; and since the defendants did net challenge
the profit or pericd of loss, the amount claimed should
be awarded.

In my view, it is strange inde«d thet this itenm
cf loss for the substantiel amcunt cf §91,200.00 could
be over locked for over ton years, and it certainly
rings in sharp focous the veracity of the yplaintiff.
He has thrown up a figure at the Court which differs
from the pleadings. EHe has admitted that the premises
were nct licensed in his name nor <dié he pay tha licence
fecs, yoet he insisted that the licensed preprietor had
nothing te do with the cperation cf the licensed premises
nur Gid she enjoy any of the prefits. %This deoes not
aipenr to bhe crediile testimeny. If the plcintiff, a
sergeant of police,; chooses to operate a licensed
premises in the woy that he szid he did, then I am <f the
view that this Ccurt shculd not assist him by awarding

camaces that would flow from his illegal operations.
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The laintiff must have known <r he cught tc have known
that he was operating the husiness illegally. Public
pelicy dictates that this item should be disallowed,
because ctherwise, the Court would be indirectly assist-
ing or enccur:iging the plaintiff in his illegal activities
But cver if I am wrong in the views expressed above, I
agree with kr. Goffe's submission that the damages claimed
in this item is remcte. The logss complained of, on the
evidaence, resulted from the act ©f the sexvant of the
plaintiff, a person who is in no way connoecteq with the

cefendants.  In weld-Blundell v. Sterhens [1920] A.C. 956,

(7« $8%) Lorrs Sumner saici-

"In gencral {(apart from special
ccntracts and relations and the
moxim responcent surericr) even
althcugh A 1is in fauit he is not
respensilbile for injury to €, which
B, & strangex tc him, delilerately
chooses to do. Though & may have
given the occasion for B's mis-
chicvous activity, B then heccmes
a new and inderendent cause"

Prr the reescns stated above, this item is disallowed,
It was subnmitted that there wes unjustifiable
celay in bringing the assessment for hearing as the
flaintiff hel taken no steps in the metter for fully
year and three months, and that interest shoulc be
agisallowed for at least during that time. I accepted
this submissicn ana accordingly, instead of awarding
interest up to the date cf hesring, I have deducted the
rericd of ~ne year and three months which I consicer a
reascnable time for the delay, and have accurdindy awarded
interest u to the 9th August; 1988,
Dameces are assessed in the sum of $201,005.00
General domeces with interest on $19(,000.00 at the rate

~f 3% per annum from the 2276/81 te 9/8/88. o
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Anc $23,465.00 Special damages with intercst thereon
at the rate of 3% from the 27/5/78 to the 9/8/88.

Custs to he agreea or taxed,
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