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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN COMMON LAW
SUIT NO, C.L. M110/1990
BETWEEN ROBERT McGREGOR PLAINTIFF
AND OWEN McLEOD 1ST DEFENDANT
AND THE ATTORNEY GENERAL 2ND DEFENDANT

Mr. A. W, Campbell for Plain:iff

Mr. L. Robimson imstructed by The
Director of State Proceedings for
Dzfendants.

Hzard: September 27, 28, 29, 1993;
_ April 6, 1994

Judgment

HARRISON J. (Ag.)
The plaintiff is szcking damages for Assault, Malicious Prosecution and

Fals® Imprisonment.

He alleges in his Staicmeat of Claim that om the 23rd December, 1989 the
s2cond defendant assaulted him and thereafter arrcsicd and charged him for
saeveral offences which werc dotermined in his favour at Half Way Tree Resident

Magistrate's Court.

The defendants have denicd these allegations aand have contended that on the
23rd December, 1989 the plaintiff was warnmed that he would be arrested for using
indzcent language and that inm attempting to lay hold of him he resisted arrest.
H: was subscquently choerged with assaslting a police officer, resisting arrest,

using indecent languags and 2scaping custody.
Now, section 33 of the Comstabulary Force Act providos as follows:

V"Every action %o bz brought against a Constablz for any
act done by him in Che execution of his office, shall
be an action on the case as for a tort; and in the decla-
ration it shall bz axpressly alleged that such act was

done either malicicusly or without r<asonablc and
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probable cause; aad if at the trial of any such qgéian
the plaintiff shall fail to prove such allegation hé
shall be non-suited or a verdict shall be given fééiﬁ‘

defendant.

Section &4 of the Constables (District Constable) Act confers ofi every
Disttict Constable in the exercise of his offite all the powers of & Constable.
He may therefore arrest amy person found committing any offence ﬁuniéhnble upon

indictment or summary conviction.

The plaintiff testifiad that on Christmas Eve, the 23rd day of December
1989, he went to the barber at Papine at about 7.00 p.m. He left the barber
sho§ and went into a bar to purchase a dragén stout., He was déﬁiéd service and
on his way from the bar the defendant, District Coms. Mcleod, giﬁbﬁé& him from
bahind ah& "put 1lick on hin®. He was chumbed and tripped by McLeod and this
caused him to fall to the grouna; He furtﬂer stated that MéLood was ééiii arrest-
ing him saying he should get up but he could mot, as it fclt as if one of his foet
was broken. The plaintiff’s son and a friend eventually came on the scene and

took Him awdy to the Universiiy Hospital where he was treated and sent home.

The plaintiff's evidence further revealed that hc went to Papine Police
Station the following day. He saw McLeod there and was told by him that he would
be charged for Assault. Hz made a report to the policc concerning the treatment

meted out to him on tha day of the incident.

He went to Court in raspect of charges preferrcd against him by McLeod and

he has maintained that he had a "victory”. *

Professor, Sir John Golding, gave evidence that the plaintiff was his patient
and that he was seen and treated by him on the 5th January, 1990. A plaster cast
was applied for a fracture of the plaintiff's right tibia and fibula, He was
further treated and finally discharged om the 4th October, 1990. The fracture had
healed soundly. He had just over 1" of shortening and his disability was assessed
at about 157 of the lower cxtremity. This disability was equivalent to a 17 im-

pairment of the whole person.

District Constable McLeod gave evidence on behalf of the defendants. He

stated that on the 23rd December, 1989 he was on foot patrol in Papine Squars.
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It was Christmas Eve and extremely busy with pedestrians and vehicular traffic.
He‘saitheplaintiffwhoheknubcforecwngmtofabarmdhemusing
Mcmtlmgunge. chpptonohedthephm:ﬁfandepoketomabwthh
condiict,: The plaintiff recor:ednungfurtherhdemt language ulunghin
McLeod to move. He identifiod himself as a District Constable to the plaintiff
and. told him if he did not behave himself he would be arrested fotﬁsﬁg.w
language.. mepm:ﬁf:hmemmmdhmchuc. McLeod tried to hold
himbutheahiftedmnynndthrmunulfto:hngtound Eemorﬂntdtogct
up but was unable to as he complained that his foot was broken. Act‘bwdgnthﬁtad

ond he claimed that ¢he plaintiff was taken away.

'Piwéi fol Lowing morning the plaintiff attended Papine Police Station whers he
wos further charged with uaing indecent longuage, assoulting a const:nble. vmiet—
ing arrest and escaping custody. He maintains that the plaintiff was arrested on
the 23rd December for indecent language,  assaulting 2 constoble and resisting

. arrest. .

' Leonie McLean, a bartendet, was called as a defence witness. She recallsd.
that the plaintiff and a friend came to Bill's Bar on the 23rd December, 1989. He
ordered rum and a dragon stout but because he was misbehaving himself she refused

to sell the drinks to him. She told him that he was drunk and he resorted to-the
use of indecent longuage upon leaving thn bar.

Cmnpbellinavery emocionnloddmesubnﬂ.ttedthntthoﬂaintiffm
:llletemte but there was neverthelcss an abmdanca of evidence to support his con-
teation that he was tripped wilfully, and assaulted maliciously and without reasonsble

and probable cause by District Comstable McLeod.

'nr;'kobinsbndn:heocmumdmcmméodthnta;ii u;uit of'efi;emof
indecent langunge McLeod attampted to hold the islamuff but he shifted away and
fell to the ground, Itmalsésubmittedthntihesecondeanntmldhuve
boen#ntitlndnnder.~section40fthnTomandemity Act to arrest the plaintiff
1f in fact he was using indecent luoguage in o public place.

uw.-nmpmwfmxc@ac@cunmmuummdmm
speaks the truth? Ihmahndthloppatnmitymmtchhhhthnﬂmuboxnndl
huveumsedhisdmnm Att:hns he appeared unsteady and imattentive and
was inarticulate as he gave his avidence. Auﬂ:arof:lneonsimiuamftdh
bis evidence and I shall deal with them.
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Firstly, let me examine his evidence oand try to ascertain where he was
accosted by District Constable Mcleod. In examination-in-chief, the plaintiff
stated inter alia, "..... I come out of the bar and was going homé. Mr. McLeod
grab me up back way and start to put lick pon mi." When he was cross-examined
he said, "_’...Imcon:l.ngmtofthobatbarahopvhanh.&:lmdhold-int
the back of mi shirt. I had just come through the door."

I accept as a fact that it was whilst he was leaving the bar that he was
accosted by the second defcndant. This aspect of the defendant's evidence has
been supported by the witnesa Leonie McLean.

Secondly, under cross-cxamination the plaintiff denied that Mcleod hod said
he wos arresting and charging him for using indecent language. In chief he did

say however, "...When a deh a ground him still a arrest mi sayiug to get up.”

Thirdly, the plaintiff's nccounlt to Professor Golding of how he received his
injury highlights another area of inconsistency ond is also df some significance.
His evidence in ¢htef revealed that he was tripped. However, under cross-examinn-
tion he aduitted that he told the Doctor that he had an accident. When he was
further cross-examined he ddmitted telling the Doctor that he was pushed by a
druken 'D.C.'

Then, there 1s alsc the issue of whether the plaintiff attended and left the
station unaccompanied., He insisted that he left the station alone but with some
jogging of the memory he has admitted that a Mies Rosiec and himself left together
after she had bailed him. Under cross—examination he beld firm to his answers and
insisted that he did not send for her to bail him and that no-one had requested
her attendance to the station. How then did she know to attend the station in
order to bail him? Could it be that the plaintiff is not being frank with the
Court? McLeod on the other hand testified that three pecpls, inclusive of the
plaintiff, a lady and driver alighted from a car which came to the station.

Regrettobly, Counsel for the plaintiff describes him to be a fool. He was
apparently quite unhappy with certain aspects of the plaintiff's evidence and
has blamed this for illiteracy rather than telling lieos.

Having carefully examined the evidasce and after due consideration of the
demeanour of the witnesses I am compelled to conclude that the plaintiff is far
from being a reliable witness. He haos not impressed me as a truthfull witness.

1
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I find him very evasive and it is my considered view; that he is far from being
a credible witness.

I find that on the 23rd December, 1989 the plaintiff was in fact emerging
from a bar after he was refused service and was using indecent language when
he was accosted by the second defendant. I also find that he was under the
influence of alchohol at the materinl time and when the second defendont spoke
to him about his behavicur he continued with his use of expletives.

I further find that the District Constable made an attempt to lay hold of
him; he chucked the officer in his chest and threw himself to the ground in
order to #voi.d being arrested. He refused. to get up and continued to pull
himself away from the officer. Indeed, the officer was over-powered and the
plointiff spirited away by pexsoms who had gathered.

In these circumstances, if force was used to restrain him it was in the
lowful exercise of the second defendant's powers to effect an arrest for an
offence which was committed in his presence. In so doing I find that the
second defendont did not assault the plaintiff.

I hold that the arrest and prosecution were lawful and there was reasonable
and probable cause for arresting the plaintiff and preferring charges against him.

In concluding, I must say that it was an unfortunate incident and 1f the

plaintiff was injured during his encounter with the police it is my view that he

wvas the author of his own misfortune.

There shall be judgment for the defendants with costs to be taxed if not
agreed.




