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SUPREME ClUluith fmamons»® y
KINGSTON

SAMAICA
C W,

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN EQUITY

SUIT NO. E 163 of 1993

BETWEEN GREGORY MAYNE PLAINTIFF
AND THE ATTORNEY GEWNERAL FIRST DEFENDAUT
AND DOUGLAS FOLKES SECOND DEFEADANT

SUIT NO. E 169 of 19593

BETWEEN TROY MEGILL PLAINTIFF

AND THE ATTORNEY GENERAL FIRST DEFIZNDIT
AND TREVOR LAWRENCE SECOND DEFENDANT
AND LLOYD CHITO THIRD DEFENIANY

DR. R.B. MANDERSON JONES FOR PLAINTIFF

MK, DOUGLAS LEYS AND MISS MICHELE HENRY INSTRUCTED BY DIRECTIi
OF STATE PROCEEDINGS FOR THE FIRST NAMED DEFENDANT

MRk, JOHN VASSELL AND MRk, FRANK WILLIAMS INSTRUCTED BY DUNN
COX AND ORKRETT FOR THE SECOND WAMED DIEFENDANT

MR. OSWALD HARDING AND MR. PHILPOTTS BROWN FOR THE SECOND
AND THIKD DEFENDANTS

HEARD JUNE 30, JULY 1 & 2, OCTOBER 1, 1993

JUDGMENT
ZACCA, C.J.:

These two Originating Summonses were consolidated
and heard on the 30th June, lst and 2nd July, 1993. Both
summonses were dismissed and I promised to put my reasons
into writing. This I now do.

BEach Plaintiff sought declarations in similar
terms. Twelve identical declarations were sought save
and except for a reference to different defendants in
the case 0f number 12 in each case. The most relevant
declarations are set out hereunder :

Peclaration (1):

That the provisions of the Fourth Schedule
of the Act do not compel any person to divulge
or reveal any information regarding the money
or other relevant particulars o©f the account
of a customer ;
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Declaration (3):

That it is not an foence under thé Act
for any person to refuse to divulge or reveal
information regarding the money or other relevant
particulars of the account of a customer in any
case where a person is permitted to divulge or
(j\ reveal such inhnformation under the 4th Schedule

of the Act.

Declaration (4):

That the Act and the 4th Scdedule thereto 4o
not confer any power on the Minister to direct
anyone to disclose, divulge or reveal any inforwma-
tion regarding the money or other relevant

particulars of a customer’'s account with his

\\
(h/ bank.

Declaratiun {5}

That in the case of paragraph ¥ of the Fourth
3chedule of the Banking Act, the disclosure nust
be made under the provisions of a law for the
time being in force reguiring such disclosure
for the purnose of investigaticn or prosecutiosn

<;\ of a criminal offence.
J

Declaration 1l:

That the directive contained in the letter
from the Minister ... to the Manager ... reguiring
him to divulgye or reveal information to the police
pertaining to the Plaintiffs' account with that
bank was invalid, unlawful and ©f no legal effect

for the reasons that

{ /,_\

oo oo {2) There was no written direction

of the Minister to the Police
or to a Public Officer pursuant
to Paragraph F of the 4th Schedule

and the disclosure was not made On

such written Jdirection ; /
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{3) The written direction of the Minister
was not made under the provisions
of any law for the time being in
force which reguires such disclosurc
for the purpose of the investigation
Oor prosecution 0f a criminal offence
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Declaration (12):

Disclosure of the Plaintiffs' account to
the poulice by the .... Defendant(s) on the basis
of the Hinister's letter ..... would be contrar:

to s. 45 of the Act, and unlawful.

By two letters, both dated March 23, 1993, the
Minister of Finance and Planning, the Honourable Hugh Small,
P.Co M,quﬂnow the Minister of Finance), issued to the
tianagers of both Mutual Security Bank Ltd. and Eagle
Commercial Bank Ltd., two similar written directives undidc:s
Paragraph ¥ of the Fourth Schedule of the Banking Act
(hereinafter called "The Act"). The directives requirecd
them, or relevant officers of their Banks, to disclose
to Detective Inspector daurice Goodygame and/or such other
Police Officers as were assisting him, information in
respect of certain accounts and transactions of Gregory
Mayne and Troy iegill respectively, the FPlaintiffs herein.

In the case of Mutual Security Bank the disclosure
directed by the Ministexr was made to the Police. Bagle
Commercial B8ank failed to make any disclosure although
not contending that the Minister had no authority under
the Banking Act to direct such disclosure.

Both Plaintiffs upon their discovery of their Banks'
action, retained the same counsel to represent them. A4
series of letters were exchanged between counsel for both
Plaintiffs and the respective Banks, and between the said

counsel and the #Minister of Finance and Planning. The
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letters from counsel took 1issue with the actions of the

H#inister and the Banks, and questicned che authority undor
which such acticns were taken. The Plaintiffs then coa-

menced legal proceedings.

subiissions
Hohedulae to

schaedule.

The central focus of the Plaintiffs’® joiat

conceried tha interpretation ©f the Fourth

the Act and in particular Paragraph ¥ <f that

45 of the Banking Act, 1392 states «

{1} Bubject tu subsection (2), no official
cf any bank and ne pareon who, by reasun ¥
his capacity or office has by any wmeans
access to the records of the bank, or ooy
registers, correspondence Or waterial wi
regard to the account of any customer of
that bank shall, while nis employnent in

or, as the case may be, hisg professional
relationship with the bank continues or
after the termination thereof, give, divulye
cr reveal any information regarding the
money or other relevant particulars of the
account of that customer.

{2) Subsection (1) shall not apply in
any of the circumstances specified in the
Fourth Schedule.

(3) Any person who contravenes su
secticon (1) shall be guailty of an offence. ©

The Fourth Schedule reads ;- &

o0

Section 45(1) shall not apply in any casc
where

P{f) the disclosure is made on the written

direction of the Hinister to the pollice
ur to a public officer who is duly
authorised under the provisions of any
law for the time being in force which
reguires such disclosure for the purassse
of the investigation or prosecution of

a criminal offence, ... @

It was contended by the Pleintiffs that the wain clause of

the Fourth Schedule is "Secticon 45(1) shall not apply”, and

that the relevant adverbial clause in Paragraph (F) is

"Where the disclousure is wmade on the written direction o€

the "dinister

[T
e

The Plaintiffs also raised the issue of waat

was the object of the qualifying phrase in Paragraph ¥, that

is, whether the phrase "under the provisicns of any law
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for the time being in force which requires such disclosure
for the purpose of the investigation or prosecution of
a criminal offence”, qualifies in Paragraph F the words
(a) "duly authorised"; (b) "direction™; or (c) "disclosure®.
The Plainfiffs contended that either the direction or
(\\ the disclosurc must be authorised by some law which

J

’ requires such disclosure for the investigation or pro-
secution of a criminal offence.

Based on the above interpretation of the paragraph,

the Plaintiffs’' submissions were as follows

1. ‘The Minister was not empowered by Paragraph

i

P to give written dircections, but had to

he empowered by some other law ;

<J 2., That the written directicns when given
under that other law were to be directed
tc the police or to a duly authorised

puizlic officer ;

3. That the disclosure, where directed on
the authority of some other law, must be
for the purpose of the investigation or

<g prosecution of a criminal offence; and

4. That the paragraph is only permissive and
not mandatory since the Act did not make
it an offence if the Bank Official failed
to comply with the #Minister’s written
Jdirections. The permissiveness operated
to empower the Bank Official, to disclose
information where the Minister by the
provisions of some other law gives written

directions requiring such disclosure.

Counsel for the Plainfiffs contended that the
whole purpose of s. 45(1) of the Act was to protect the
customers’® right of confidentiality and secrecy and to

preserve the fiduciary relationship between banker and
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customer. Therefore, any statutory provision which did
not in clear terms take away this right, could not be
interpreted to do so, as such an interpretation would
fly in the face of the Constitution, which guarantees
privacy. |

The defendants on the other hand submitted that
Paragraph F 0f the Fourth Schedule is an enabling part
Of the legislation and therefore there is no need to look
at any other lawsg. In their view, in enacting this
Schedule, it was the clear intention of Parliament that
on the written direction of the Minister to the Bank,
the police would Le able to obtain information for the
purpuse of the investigation or prosecution of a criminal
wffence, which information they wouid otherwise have been

unabhle to obtain.

In response to the Plaintiffs’ submisions regarding
2 J

the non-compellability of the Bank Official to comply

with the direction, due to the lack of a statutory sancticn

for such non-compliance, the defendants submitted that

there was in fact a sanction for such noun-compliance.

This was based on the view expressed in Bennion's Statutory

Interpretation 2nd Bd. at page 22, that there is a clear
common law rule Jdatinyg back three hundred (300) years,

that every failure to obey a statutory command is, in

the absence cof a specific provision making it an indictable

uvffence, at comwon law a misdemeanour.

Counsel also suggested that a failure to obey
a provision of the Fourth Schedule would put the Dank
at risk of losing its licence by virtuc of the provisions
of 8. 25(3) and Part B 1l{b) (iii) of the Second Schedule
of the Act.

The clear and unambiguous meaning of Paragraph
F of the Fourth Schedule is that it empowers the Minister
of Finance to give written directions to Bank Officials

to disclose information relating to the accounts of



customers in certain circumstances.

It was argued that thne purport of the paragraph
was that the written directions of the HMinister should
not be addressed to the Bank Official. It is manifest
that they were correctly addressed. S. 45(2) of the
Act provides that in certain circumstances, including
those in Paragraph F, a Bank Official may lawfully breach
the rule of secrecy and confidentiality of customers’
accounts,; which is enshrined in s. 45(1). Clearly, there-
fore the directions must be given to the Bank Officials
whose act of adisclosure of counfidential information would
be authorised if it fell within Paragraph F.

If the directions were to e given to the police
or a public officer duly authorised by any other law,
then the Bank Officials would nevertheless be in breach
of their fiduciary duty under s. 45{1l) if they disclosel
information to either the police or a public officer,
since they would themselves have no fMinisterial directions
obliéinq them to so disclose.

Further, the only reasonable interpretation
of Paragraph F is that it provides for disclosure by the
Bank to ¢

1) the Police ;
2) a Public Officer duly authorised
by any law for the time being in

forcas

where such disclosure is required for the purpose of the
investigation or »rosecution of a criminal offence. The
phrase "public officer who is duly authcrised by any law

for the time being in force®, refers to some public officer
such as a Customs Officer who is given authority under

5. 246 of the Customs Act to prosecute and conduct any
information or other proceeding under the Customs Laws

in respect of any offence or penalty. The police, however,
ex officio are not just empowered bhut are duty bound to
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investigate crime. Therefore, they may request inforiatcion

with respect to an individual’s Bank account in furtherance
of a criminal investigation, where, by virtue of the

Minister's diractive, the police's disalility to investi-

gate such confidential matters as a bank account, is remove:

o O

In the instant cases,; in accordance with the
law, written directions were given by the Minister to
the respective Banks, for them to disclose information
relating to the accounts of each Plaintiff, to the polica.
as the power »f the Minister to give directions is derived
solely from the ct, and since the Fourth Schedule of
the Act does not provide any guidelines for the #éinister’s
actions, it is for the Court to examine the circumstancss
under which the written directions are given. This is
necessary since there is an implication in Paragraph F
that there must be reasonable grounds for the Minister's
belief that the information is requiréd for the purpose
of the investigation or prosecution of o criminal oiffence.

The dinister swore Ly twe Affidavits each dated
June 4, 1993, one in relation to each Plainfiff. Be
stated that he was informed by Inspector Goodgame and
did verily believe that the Inspector was investigating
several cases of fraud involving the sale of foreign
exchange to the Bank of Jamaica Dy several persons, and
that in each case the Plaintiffs were involved.

In relation to the Plaintiff Greyory #ayne,
the Minister alsoc deponed that he was informed by Inspector

Goodgame and verily believe inter alia the fcllowing

1. The Plaintiff Gregory #Mayne sold two
fecreign exchange drafts drawn on a tlew

¥ork Bank, to the Bank of Jamaica

2. The Bank of Jamaica paid for these drafts,
but before the drafts could be cleared
through the international banking systemn,

payment on these drafts was stopped

3




3. That in order for thoe investigation to
proceed the wolice needed to ascertain the
following

{a) Whether the drafts s0ld to the Bank
<;W of Jamaica came f£rom one particular
g account held by this Plaintiff at

Mutual Security Bank ;

(b) hether the Plaintiff was responsible
for the stop crder placed on the

draftsy; and

{c) ‘“Whether sums paid by the Bank of Jamaicu
for these drafts went back to any of
the accounts held vy this Plaintiff
with the #Mutual Security Bank.
(_) In relation to the Plaintiff Troy #egill, the
Minister also Jdeponed that he was informed by Inspectour
Goodyae and verily believe inter alia the following ¢

i. That a foreign exchanyge draft was cold
t the Bank of Jamaica by one O.D. and
Jamaican cheques to couver this amount
were issued to several persons at the
reguest of the said C.D., some Of which
persons investigations later revealed

to be fictitious

That the police beliceved that a
substantial part cf the suns paid Ly
Bank of Jamaica, at the redquest of the
vendor, to the fictiticus persons,
ware eventually lodged to this
Plaintiff’s account at Bagle Com-

mercial Bank ;

3. That this Plaintiff scld a foreign

exchange draft drawn on a Wew York
('3 branch of Barclay's bBank, to Bank of
N Jaiiaica, and then placed a stop order
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un the draft oefore it was cleared
throuyh the international banking

systein

4 That in order to further the investigation
the police needed to find out whether
cheques paid Ly the Bank of Jamaica for
the draft, were lodced to a particular
account of this Plaintiff at Eagle
Commercial Bank, and whether it was

the Plaintiff vho stopped payment.

In the case of Doth Plaintiffa,. the minister
also deponed that the Bank of Jamaica had suffered losses
due to what was believed to he several instances of fraud
which if proved to be true would bhe the biggest ever
perpetrated in this country, and therefore with the reputa--
tion of the Central Bank at stake it wasz Hf immense importance
that those matters be thoroughly investigated. It wag
against this Lackjround that the Minister issued the writton
directions to these two Banks.

In resgonse to these serious allegations the

two Plaintiffs made no deninls but instead took issue

with

1. The sources and lack of completeness

Of the #Minister's information; and

2. The issue of whether in fact the
#inister had the power to issue the

directions and to whoan.

wWith regard to the latter Doint, I anave already found
that the Minister did have power to wake the direction,
and that they were correctly issuzd to the Banks.

The forsmer can be easily disnosed of, that is,
it is precisely because of the inadequate source(s) and

the lack of completeness in the information, why the
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issuing of the directions was necessary and Paragraph F of
the Fourth Schedule was tailormade for such an eventuality.
I find therefore that in all the circumstances of these two
cases, I am satisfied on the Affidavit evidence that there
were reasonable grounds for the Minister giving written
directions to the Banks to disclose information relating

to each of the Plaintiffs' accounts. I further find that
as the disclosure was authorised by Paragraph F as an
exception tn the general rule of non-disclosure enshrined
in s. 45(1), the information received upon disclosure can
only be used for the purposes outline:d in Paragraph F, that
is "for the purpose Of the investigation or prosecution of
a criminal offence”.

Cne small matter remains to be addressed. The
Plaintiffs submitted that even if it were found that the
“inister was empowered Ly Paragraph F to issue written
directions to the Bank Officials, those Officials would
still be in breach of their fiduciary duty to the Plaintiffs
if they complied with the directions, as the lack of a sanction
for their non-compliance meant that they were not obliged to
obey.

The Defendant, in answer, contended that such non«
compliance fell under the Second Schedule Part B 1(b) (iii}
and would pbe punishable therefore by virtue of s. 25(3)},
whereby the #inister could inter alia suspend or revoke
the Banks' licence in accordance with Part B of the
Second Schedule. However, I am not persuaded that "any
directions issued by the Minister ..... pursuant to this
act” found in Part B 1(b) (iii) relates to directions issucd
under Paragraph F of the Fourth Schedule or alternatively
that s. 25(3) which falls under the section headed
"Regulations Against Unsafe Practices”, would apply to a

failure to Jdivmlge information needed to assist in a crimineal
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investigation or prosecution.
The question as to whether the Statute creates

an cifence is irrelevant to the question of the Bank's

Ui

rignt and public duty to obey a statutory command to
uisclose.

Without deciding on the purport of the Second
Schedule Part ¥ 1{p) (iii) or to wnat s. 25(3) applies, tu=
respective Sanks may ve gullty of a comnon law als

des

zanouy 1f they disobeyed the minister‘s clear

statutory direction, a position which the learned authors
of Bennion's Statutory Interpretation Znd Editicon at page
22, voint out has existed LZor the last 300 vears. In any

s

event, the mandatory <duty inposed by the sact may also be

enforeceanle by Judicial Review - Regina v. Horseierry |

Justices Bx Parce Independent Broadcasting Authority [1387)

T “!
(\J

I, therefore find that the Banks were oblige:d
to disclose th: information.

On the basis of the above findings anl reasons the
Plaintiff Gregory sayne’s Criginating Sumnons in £ 163/50
znd the Plaintiff Troy iegill’s Originating Jumamong in
£ 169/93 were dismissed.

Costs 0f the hearing to each Defendant to be

ajgreed or taxed. Leave to appeal granted.




