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BEPFORE ThHa HOW. LiR. JUuLAVL ROWE,; P.
CEBE BHON. HRE. JUST WNEK, J.A.
L HUli. ios uU... Ll HORGAL, J.h.

BHUWERD LUDLEY mAY
ALTD LEUGENE FunTBR
Lauwll VabBETYA maRiy CALD APPELLANTS

EBD HAYZOMAL CodMBERCIAL Baki KBS PCWDENT
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\VJ for vhe appelienis

Wil.iling rosirucred oy Clinton Linwi & Co,
TESPOLUGEIL

Gares Forits for & venericiary -

ray 4, & anc June $, 159¢

HURGA , Jaddo 3

(y} This 13 an appeel against

oL Lhe £9ch Novembar, 1%6Y.

The appelliani LDualey nay clailkea

#&5 Joini BRXecuicy Lo b2 Wildl of Broeso Kybery HOoBLer; Gecsased.,

wogether wion wne Lational Comaerciai Band {(Jadl
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pank has digpuoat this claim, holaing that it was the sole
t | Executow, anu by Qriginating Sulmions soujgt anda was grancea
geclarations fiem vhe Court, inter alaa, Lnais

(~’ 1. Upon & true constyucciolk <X thne Will of
Brnest kgbert Foster cecsuseu datea che
27th gay or December, 1904 ana the
Codieals therete datec ohe 1%uh orober,
1976 and Z3rG Novewbes, 1976 the
pecional Commercial banis Jamaics Lila-
wel =8 the sole Execursor of vhe sasd
rall,
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The grouod of appeal on witich the appoellant
ragpact of Declaration 1 was:

L. The Learned Judge misdirs
v law in c*asaruing and i
the saxd Will in finding rhat
Dudley May hod noi been -

prrasxly appoiniad an executor
under tho terms of said Wil
and/or

(b}  appeinued on exscuror accoerding
to tenor.™

Mr. Brnest FPoster, the testatror, & moychant and furniture

dealer, owned and operated o thriving businsss, trading as Fosite

and Company &b L53-1 Strestn, Kingston, w

nephew Dudlay May, v

S

was omployad #s Ma

a Mr, Fighnir (sirce decoased) as Accountant. The to
sxecuned his last Will and Testanen: dated Doosinbor

followed thereafler by two cedicils and Jdied on Sept

("

<
<
o

relied in

L.

ners his

nager and
sltaLor

- &7, 1968,

cmbar 3,

je will attenpt vo sobr oul hers ohe Clauses which are

relevant o this appael with respect to the Order now made.

Clause 2:

“{a)

“Le sub-paraygiaph
I APRCINT bLaccleys bank D.C

cuuux end Trustes of Yhis my
: hereot Ioo the

9\1LJ

Vf?} alic

(D) viieiieri i eeirennasnancracaannas

(c) ;o long as Lua Bepk shall
VRT All trust noneys, $eCwrioics

() of tihas

Q.

arteyr called oh» *Dank') bo be

Sen i lod Lard and Con-

he a Trusthoo

14

reds and docunonis shaell be hiold
usivaly “1 the Bark (but subject o
reaconabie facilitinos for inspoction

oY v ii*Cmf‘”ﬂ by the ouvher lrusioo or

3

*ruo afs) ardd tho BRNV"% none shall
q in bhe o g,ﬁg roof all
€4 & .oCks, sharas, ::<“.I?‘C“l.ll‘i*";
or prmp sy and no ﬂpp‘: (mcnt of =
LEUSEOe Or oW LTS COas
any of thr trusis herein containaed
ghall noi km~;nau» 3
in writing oi the ©
ing a Trusioe: '

(d} 1 APPOLHT mv nephow DUDLEY HAY and

b

W

neraocf or of

hout he: congsent.
ank if Lhen vemain-

FLTZROY FI& iEL, the accountant amploydd

by Fostor & Company (Farnituare), jo
as the busincgs BExaou
of this my W11 for © PUTDCHENS, P
wrty and effects of the trugi her

int iy,

vors and Trustoss

-

*in-=
ter dec ldr *d 1in respecht of my business

18584




Known ag FOLTER & CO. {(FURHITURE) and

the said Pudlay Moy <ad Fatzroy Fisher

are for thas e horainafter
viioired Yo as my ‘busiy Trustews® .,

(Vu "1 GIVE AND BEQUEATH to my businuess Trusioes
’ bhe goodwlll of my businoss L;wwn as Fostoey

‘ & Co. (Furniture) cawried on by me ab
<,} 153-153% Princess Sﬁfﬁ@?, Kingston and I
! DECLARE that this boguasi shall include all
pruporty, land, bu:lmldgb, valiiclas, plant,
cguipmen . and ovber chatlels, fuxniturev
ilha”‘“Sg siock-in-trads, bock dubhts, bank
ccounts in respuct of the scid businuss
“nd Ghhny amoun“” belenging or owing Lo we

in wapwct cf such busincss ob the vine of

3l

my death and usod for the ;u'pﬁsa ci the
sai1d bUQlDPoa and the boanefit of all con-
tracts subsisting in rolation thoxeto al

my derath end my businass Tmha\ﬂfn shall
(V‘ taks ovesr and dischasrge 21l ny laabilitias
- in cennection wiin my 8810 bugthen
pAlstin g at my death in oxongration sc far
- as possible of the romaindsy mi my @sivatc
(\j and shall thervout pay any doabth duties
payabl: in rospech of thoe soms.

My businnss Trusbtaos sha nold my said
businsss and all the assets thoveof, sub-
joct to the paynonl of liabilivics

of my sald businogs h

following rcusts and provisions and with
the following pownrs:

&\f (3} To menage 2:d conduct Lhe said busi-
’ nESS 1N such manner as ~:'*c;y shall
_ from time Yo bime think fit, and I
L\ EMPOVER my business Trustoos to
- appoint the sald Dudley May 28
maunagor of the said businuss for
such Lorm and upon such Lorms and
conditions as my dDusiness Trushaes
shall from time to tim: decidae and
Lo leave the nenagesment, and conduch
cf such business o the said
pudlay May.

!,

*

(b} To solil tho samo oif privavely
or by public auction but wiilh powex
U to postpone such sale for so long
(_f as they shall think f£it without
being liable for any less thereby
(:“ arisipg and my business Trushecs
!

A

shall pay thw procueds of the sale
of *hu said business toe the Dank
¢ be held by the Bank upon (rust
for my nophew the gaid DUDLEY MAY
and my five childisn VAHETTD MARIE
FOSTER {also known as JAMES),
MLUR,H ROLWRY, ZNHCELiINE MAGDALEN

QLTER, JAN‘CL WEVELKA FOSTER and
unC JUELINE MARIE FPOSTER in OQUal
shares as tonants in comno
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“oa cleqs sna careful argument
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Truswzeg” Ly L

urgad thal On & LIue construction of

EXTCULOY ACCOIIINYg Lo Lhw LehRor.

Mr. Widkins Loy the responuent,

appellaent wes appoiuisd ag executcs Ly

absolu;c]y subjec to - atteining

BUAV L VLﬂU

XGRS

NUsINess
usiees wilhiain three monitns of the
{ < Lo be helu by
bans upon vthe trushg C&Cla;?d in
precedinyg sub-palagia

wank nay allow the

Dualey iHay
CLoether Che maneyer oi
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*"aw"l or other
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my invention |
Lver such. sals Y
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Gih ProviGe
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But,; @r. Wilking contzoueds, the appslls

such appoirs was limaiveo for che i

LoV PUrpose sev oul in

i

Clauses J{d) and ¢ {supraj, that is L0 S5AYy, SHECULOYs alG LIuBLEes

coalled "business Liusnews® for the businoss

ol Foster and Company.

T Ueains o linited execu-

Lon eily if whev properly, roster ana Crmpony, still exists aac
A5 NOT DLER awlcllG, e would argue Laat Lt has ceen adoene
ane the offree or executor cxrtingulishaed,

Lt L8 well to consiaer thnat thero ag @ discinction pecwssn
adomprion of & g« and the appoinitmaeni of an execulto:r ., AUENPLLION

beang Lhe compl:l

S partial excinction of & legacy or giriv by
some act of the testator ap has lztfetiae only affccts the gaft
ane not ohe appoloTtHent. S0 with counsel's concessicon, the only
velevant concayrn Ls whether the appointmeni of che appeilant as
execunor 1s linlted or general according Lo vhe Will.

it has elways veen accepuad Lhaih 21 £XeCucor noninatse 18
CHE 2XPressly abpoinuaed by i worda “einoeucor” and an oXe£cutol

ACCQEGANG Co Lo tener of whe Woll 1o ono

Ly h e A e oy g
GRRG rLEG LY Larerenciz,

RECUTOY are Lo bury it deceased, collect tuo

entitled, Lf then by any words the testalor

LU COMMENUS 05 CUITILLE TO any person the wighis and wuiles and

rOVClvement whica pertain wo the orfaice of exscutor, the paecform-
ance of CUese auhnos Leconss eylivalans vo an express appoiatient
ag execurcsr socausna they are acus ol an wxecutory natures

vhe Goods of Fry (Lvc7) 2 P & U 1U. Whine also there 18 an express

appoincment of moers than one person all "nose prrsons can act
soincly as execurors of vhe sala Will,
in this case Mr. Mey was appoiuiod QXaculor ILor the puspos

of a bueiness pul was b also gaven execunory autiras HUT
tarning o the pusinessy

fhe words in Clause Z(a) are clwar ancg uneguivocai. Thay
appoint the gank as "kxecutor and Trustec’, ThiS appoinitment,
nowever, 18 subkjoct Lo sup-paragrapn {(d} of Clsuse M, a sub-

paragraph whick appoints Lhe sppellant and ancothexr as business

]
~



Y

HEeCULOrs and Lrupuaes 48 respaect 0 thi LUrhlLlie DusSiness,

Fostey ana Compaily, and relecyaa Lo them as his "bus.ness trusieoes”,

nHaving boeen so appointed, uhs Lestalor widened the liiiits

of thewr appoLititents wlul oLiel dutics. In Clause Z{c¢j tho

SHLOD akes LG aCtivitees of

Hunk of brustee (detaiied)

subject te Yinspactlon ox veriticacion by the other trustee Ox

4 oW g G g
IR VR O 5

U}

o iR osa dua the appollant anjoysa supurviscory

functions in yelavicn Lo discharge of socurities neld by the
Bai,

By Clause » whe tescator makes @ galt ox the "good will?

of his business, details what it ilacludes, and gave instructions

a5 L0 & wide aischaige of the funds. Among the various auhies tho

Lusinesgs Lrustecs wore called upon co perform were to discharge

liabilaities as fav as possible of tne romsazs
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cnG pay ceath cuties payable on the vestowor's estato.
by <lause ¥ Ducaley May was mede managor of tha business.

12 Was Lo boe paid & salary anc executos’o coaarssiocon. ALl cliesc

=

LEC omelters unconnecoea with FPoscer and Conpany anu ars dubies
perfoimable Ly an DHocULor UL which e wais dlrrogued and

CUTAOVILBSG LO UG,

idr COILE L

purcicn of

P
VA TOsTaltor L8

1. b GhEplayids

S, F L R U S R 3T e g s n e e st e o
BAGA QDLNX0N K iy SPRSLLantT's hasies Of DUusincss andad s (.Ar;,,VQlV’.,.ﬂ_i

LR Carye ana

DA DUuSLiess ¢ Ly, a DUSILNLSE Wil

P Gru not wish Gl Bank to oparave.  Oh Bank, nowevaor, weulo

hanuls and ovoerses che proceeas of the ousiness in che ovent ol

L

o sale ant was given the power Lo Satisiy ix
iy annual stavemento. Un tne ovher hand, the testatour’'s stocks
and securicies nancled Ly ohe Bank were o De open Lo 1nspectiol

ane verificacvioa vy the trustess one oi wiholt was the appeliant.

significancly in his Codic:l cf che 1%ch Octover, L4746,

s

e appointed Valerra Clarke as executor apd trustee ob that

=

»

coGicil ana reciied thaw her appeintment “"is limited enly” to

WO pProperiics - naned in che Coulcal,

8¢l as Lo the profits
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appelliant vo be a limltes exscuiror ne would hava

All these LfacLors togevher, in Quy OpLILCH, support uhe

view that the tsscator clearly sotended Lhat ke, May and Nacional
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Tuil LE Co-oXecutors. .t Was S0 Ly Noninacion,
< E BNG LW Was 8O DY LNnISrence.
Accordingly, we hwkae® tie 0rdgr wiich we dic in respact of
Declaracion i,
Witn regpect to the tnird declaration, Mr. Scott mawe the
submission dhat the Court ought not wLo .ve elfect o paragraphs

Lé of ohe aifigavic of Lana Smath,

4
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mManager of the

. Toustee Deparvment of Mationial Commerc.al Bank (Jamaica) Loamated

5]

wiich was filed in supporit of tine applivaiion of the respondent.
i 25 i offended seguion 4ue of the Civail Proceaurs Code and was
ibachitssonle.,  The section as guite olear ana reaas thuss

fooneents of alfidavic

Affacaviis shall be . Lo sucn tacts
a8 the wilhess Js able oi s own Knowledge
greept TALAOCULOLY Pro=
QL With seclion £74 A
affzuavit nay con.ann giatenent
i , riactaon anag deloef wivh the sources
&.j and grounds therecf.”

because chisg affiaavii aiu not fall wathin any ol the

(/\

ep 15 NOY Was the source of the i1nformatien anda belief

(-;
L

closed it rentevec the arfidavit aefacuive and evidence ciferel

in paragraphsz 9, 10, Li, 12 of tne arfidavit Lecame inaduissiile,

I

wn e J. L. Younc kanufacturing Company Limited (i5UU) < CH.

page 7ha, in addressing the sawme defect in an affiaavig,
Lovu Alverstone, C.J. Saia:

(V4 "¢ notice chavy Ln seversl iastances the
lsnonents make statements on thear "inform-
. tron ana pbelief,’ without saying what
( J tneir source of informevion and belief 1s,
anG in many e 2BPects what Lhey so stavse 18
Xt g conillmgu i any way. In my opinicn
SU~CaL iau cviaence on ainformation and
Dez ] 1t not to be loockeo at at alil,
not only bnlﬁbu the Court 0 ascertain
' SOULT ot the wnformation and beliet,
255 the aeponent’'s statement
18 COLIODOI& 2 by some one who speaks

:D
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"Leom s own Knowlecge., 1 such affica-
Vies are made an future, ot 15 as well
il Le Shoula be understood Lhst they
#re worviless and ought noi o be
DQORAVEC 88 eViQenee in any shape what-

u

BVELL sovonaos
L rellcows, caen, that inadmissivle €vidgence was used by

wae learned criyal judge teo come to his conclusicon, Counsel

prougie Lo our guvention tihet this poiunl was not taken in the

LCOouLe DeLow v

-4

appellant, aAddacionally, the guestion of

acenplion grantec by the learned trisl judye was not soughi i

the Uridinaving swiesGs in the Court balow, The spplicacion

vas maae kefore us wo include 1t, was yraloeq 4nd tne amend-

A limieoe liability company uwnder he hane of Foste:
ana ompany Liaiiodod was ilcorporated Lo June 1873, The

cuco of Foster and

guesticns relating uve thoe continusa ax
Conpany as & iiad.ng entlcvy ana the properiy which was ralar

rable Lo that business can only be detormined by evidence

Couseguanitly, Lheé assue Of acenptlon muss be rerurned to che

Court welow wilh Liberly Lo ©he Partics Lo Lidle arficavavis in

support of tigiy resopctive contentions. Wwe accoraingly mado

Lwhat Lrdex.
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Costs of twhs appeal Lo ve ayreed ©r cexeu and to

wala out of Ui wstare,

Mg B

Loagree,

25,

DOWHER,; J.kos

i agreg.



