Juepuajap ayl AQ USALIP 3[21YydA 1030w B
pue juewie syl ussmiaq Jaissyduely Jo ysHed ayy ul peoy ulely sniod @yl buoje /007
1SNbNy Tg U0 palinddo jey} UOISI|0d SRIYSA 10J0W € JO N0 9S0.e wiepp ayy "sousbibau
10j sabewep J0j ‘Juepuayep ayj “4aydly Uyor “dy Jsuiebe ‘umolg uswiie) ‘pusiy 1xau

pue Jayjow siy Ag wiep siyy ybnoiq sey ‘pjo siesA uaaxis mou ‘quewiep syl [1]

[ "dOHSIgG-ATVYNOQSW

£°0T B §°01 1 ‘¥dD - papedjd jou spoey uo Afa1 o3
papuriad aq 01 1ybno Juepusap J2YIYM - JUSLIDILIS SSOUIM Ul PaUIeIuod papeald
J0U S)oB) - 82uUafap Ul aseI 1o 19s Aedosd o3 aunjiey suepusap -ainpadoid [IAID

a/qel| JUepuajap 12y1YM -JUEPLIIEP AG 818D JO AINP JO 282.1q 12t/10ym
- Juepuajop jo pauinbal a1e3 Jo piepuels - peod syl BUuIssold a[iyMm UOISI[|0D S[IIA
Jojou Uy painfuy Aoq plo 1A £ - WIIIDIA PJIYD — JUSPIIIE S[2ILSA J0j0U — 2IUSLIIBIN

TT0Z ‘6T 7oquiaoaq B 0T0C "¢ Joquiaoaq :piesH
juepusjap auy 404 [leqdwe) @ leqdwe) Ag pajonaisul jjeqdwe) 9139zNns "SI
Juewie a3 404 "D D ‘UMoig-sjenWes auljenboer Agq pajnJaisul

Asjuep-[I9oNDIW Se|OYDIN pue wjodjep elewe] "S| ‘uopior e)awe] "SI

INVAN3d3a UIHOUVY NHOC anNv
(umouig usuwie) *4°N"9d)

LNVIWIVTO NILYVIW DIVYD N3Iaml3g

08TSOADH800C "ON WIVTO
NOISIAIQ TIAID NI

VOIVIWVC 40 34NLVIIANC 40 LIN0D JWIUdNS FHL NI

A A

edlewep ‘uoysbury
13318 bury ‘Lgp xog ‘g
AUVYSIT L¥N0I JNIUdNS



[2] The n_mmim.mwm contention is that the defendant drove his motor vehicle in a
negligent manner causing it to collide in him while he was in the process of lawfully
crossing the Porus main road resulting in injuries, damages and losses. By his
Particulars of Negligence he alleges several bases on which he is contending the

defendant acted negligently.

[3] The defendant has, however, denied the claimant’s averment of negligence and
is contending, instead, that the accident was caused and/or contributed to by the
negligence of the claimant. The defendant’s allegations of negligence are also

particularized in his defence as filed.

[4] The pleadings reveal that there is no dispute that the claimant was hit by the
defendant’s motor vehicle on the date in question. The dispute concerns the
circumstances in which the colfision occurred and who is to be blamed for the collision.
Both parties have advanced different versions of the event leading up to the collision,

aspects of which will now be examined.

The claimant’s version

[5] The claimant gave evidence on his own behalf and sought to rely on the
evidence of his grandmother, Ms. Mavis Brown, as to how the collision occurred. His
evidence on this aspect of the case may be summarized as follows. He was travelling
along the Porus main road in a market truck coming from Spaldings direction and
heading for Kingston. He was in the company of his grandmother, grand-uncle and
other persons on the truck. Upon reaching Porus, the truck stopped to allow the
passengers a rest break. The truck pulled over to the side of the road. When the truck
stopped, he alighted from the vehicle with the help of his grand-uncle. His grandmother
and grand-uncle also alighted from the truck. His grandmother went to use the
restroom and instructed him to wait for her at the side of the truck. His grand-uncle left

the truck and went across the road to purchase food for them.

o
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uncle. She said before allowing him to cross, she looked up and down the road and she

saw no vehicle coming. She then advised him to cross.

[10] Upon her instruction, the claimant began walking across the road and she was
still looking at the road. Just as the claimant was almost finished crossing the road, the
defendant’s vehicle suddenly came and hit him. The defendant’s vehicle was going fast.
The claimant dropped on that side of the road and on the side walk. She ran across the
road and with the help of a lady she picked him up. She was making noise as she was
frightened. The claimant was crying and screaming for pain. The defendant came over
and she asked him why he hit down her grandson. The defendant then took them to

the police station and then to the hospital.

[11] Ms. Brown was subject to cross-examination during the course of which her
evidence radically departed from her evidence-in-chief. Under cross-examination, she
stated, in relation to this aspect of the case, that she was not present at the time the
accident occurred. She said she left the claimant at the side of the truck and went to
use the restroom. She told him “o stand right there.” On her return, she heard
persons crying out that the defendant’s vehicle had hit the claimant. She stated that by
that time, the accident had already happened. She, therefore, could not speak to how
the claimant got hit. She denied that after the collision she was scolding the claimant

for going across the road.

The defendant’s version

[12] The defendant gave evidence on his own behalf. In summary, it goes like this:
He was travelling alone along the Porus main road coming from Mandeville and going
towards May Pen. He was travelling at about 35-40 km/ph. There was no vehicle
directly in front of him. On the opposite side of the road (that being to his right} there
was a market truck with produce and people inside of it. There was also a market truck
on his side of the road. There was a small pick- up van in front of the market truck on

his side of the road.
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that if he sees them on the side of a street, he must take extra care. He also knows it is
advisable to cut speed on seeing pedestrians. He explained further that on the day in
question, he tooted his horn, as he would customarily do whenever he sees parked
vehicles he was passing along the roadway. He would do so as greeting and also as a
warning in case anyone was minded to push open a door or hastily disembark from a

vehicle.

whether defendant should be permitted to rely on facts not pleaded

[17] It is clear beyond question that there is no convergence between the parties’
accounts as to how the accident occurred. The question of liability, therefore, arises for
determination. Before proceeding to examine the areas of factual dispute that warrant
no:mamaﬁ_o: in addressing the issue of liability, I deem it necessary to address at this
juncture an aspect of law that has been raised on the claimant’s submissions in relation
to the case for the defence. This is imperative because the issue raised touches and
concerns the defendant’s evidence and the extent to which the court should take it into

account in arriving at its decision.

[18] It has been submitted on behalf of the claimant (in written submissions filed
pursuant to orders on pre-trial review) that the defendant ought not to be permitted to
rely on the version of the accident he advanced in his witness statement as those are
facts not set out in his defence. This is based on the observation that in paragraph 3 of
the defence, there is what is said to be “a bare denial of negligence by the defendant or
an indirect concession of negligence” when he said “the accident was caused or
contributed to by the negligence of the claimant.” According to the submission, the
claimant objects to the defendant's reliance on paragraph 4-7 of his witness statement
on the basis that those paragraphs contained assertions that are central to the defence
but which are being made at the "11% hour” thereby putting the claimant at a
disadvantage. As such, the defendant ought not to be allowed to rely on those

assertions.
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out. There was no account of the accident that was set out or narrated that would
indicate the exact version of the events that was being advanced in keeping with what

was eventually asserted in the witness statement.

[24] The observation made by counsel on behalf of the claimant is, therefore, not
without merit. Defendants must set out the version of the facts they would be
advancing and on which they would be relying at trial when they deny the claimant’s
averments. The days of simply saying the averments are denied are long gone.
Defendants must seek to fulfill the requirements of the rules in setting out of the

defence or failure to do so could prove fatal to their case down the road.

[25] However, having taken the submission into account in the light of all the
pleadings and the circumstances of the case, I find that I would not accede to the
request to prevent the defendant from relying on the facts contained in his witness
statement. To do so would not be in keeping with the overriding objective and the
dictates of justice. I say so for the following reasons. It is seen upon an examination of
the defence that although there was a statement of denial of the averments of the
claimant that has the trappings of a bare denial, the defence went a bit further to allege
that it was the claimant who was negligent. From this, it could be inferred that the
reason for the denial is that the defendant is saying that it was the claimant who had
caused the accident by his own negligence or contributed to it. Not only did it allege
negligence but it went further to set out the factual bases for such allegation in the
Particulars of Negligence. The specified facts set out in the defendant’s Particulars of
Negligence have served to give an indication of the case being advanced by the

defendant even though they did not form part of a narrated version of events.

[26] The gravamen of the claim is that the claimant was hit whilst he was in the
process of crossing the road and after he had taken all lawful steps to do so. The facts,
as pleaded by the defence, when taken together, are saying that the claimant failed to

keep a proper look out thereby failing to see the defendant’s vehicle and that he ran
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[30] In the end, even though the matters might not have been pleaded, the claimant
got an opportunity to respond to them thereby presenting for the consideration of the
court, his response to the case put forward by the defence. He was therefore not
prejudiced, embarrassed or affected in any adverse way in putting forward his claim.
While it is, indeed, true that the defendant had failed to comply fully with r. 10.5 in
setting out his defence, I have not seen anything that has prejudiced, or could say to
have prejudiced, the claimant in the presentation of his case. In the light of all the
circumstances, I form the view that in keeping with the overriding objective, the
objection taken on behalf of the claimant in this regard ought not to be sustained. The
defendant is, therefore, permitted to rely on the matters contained in paragraphs 4-7 of
his witness statement. Accordingly, I have considered such evidence as part of the

case, in seeking to determine who bears the incidence of liability.
LIABILITY
The issues

[31] Having examined closely each party’s case, I have found that there are several
broad areas of factual dispute that have been thrown up as the material ones for
contemplation on the question of liability. They may be summarized thus:
(a) Whether at the time of the collision, the claimant was assisted by his
grandmother in crossing the road.

(b)  Whether the claimant was walking or running across the road when he
was hit by the defendant.

(c)  Whether the claimant had almost completed crossing the road when he
was hit.

(d)  Whether the defendant was speeding excessively thereby resulting in the
accident.

(e)  Whether the defendant failed to see the claimant in time.

() Whether the defendant faited to take action to avoid the accident.
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[36] Gilbert Kodilinye, in his text Commonwealth Caribbean Tort Law 3™ edition,

after drawing on some relevant principles deduced from established mcﬁsoznm.m\ noted

at page 95:

“The driver of a vehicle on the road is under a duty to take
proper care not to cause damage fo other road users
(including drivers and passengers in other vehicles, cyclists
and pedestrians) or to the property of others. In order to fulfill
this duty, he should for example keep a proper lookout;
observe traffic rules and signals; avoid excessive speed and
avoid driving under the influence of alcohol or drugs. It is a
question of fact in each case as to whether the defendant has
observed the standard of care required of him in the particular

clircumstances.”
[37] For the principles enunciated by the learned author, see, for instance, the
following cases cited by him: Bourhill v Young [1943] A.C. 92; Almon_v.Jones
(1974) 12 JLR 1474; James v. Seivwright (1971)12 JLR; Qwens v, Brimwell [1976]
3 All ER. 765 and Tidy v. Battman [1934] 1 KB 319 at 322.)

S

[38] The Road Traffic Act, s. 51 (2) also provides.

Notwithstanding anything contained in this section, it shall be the duty of
a driver of a motor vehicle to take such action as may be necessary o
avoid an accident, and the breach by a driver of any motor vehicle of any
of the provisions of this section shall not exonerate the driver of any other

motor vehicle from the duty imposed on him by this subsection.

[39] It is recognized, however, that while the standard of care in any given case
involving motor vehicle collision is the exercise of reasonable care, circumstances do
alter cases, and so, in a given set of circumstances, the standard of care required may |

be more than is usually required. As Charlesworth and Percy on Negligence, 74

edition, explains in this regard at page 373 paragraph. 6-01:

"For example, “the standard of care required from a motorist is to drive with
reasonable care, but, if he approaches a pedestrian crossing, he must take much

more care than usual.”

(See Bailey v. Geddes [1938] 1 K.B. 156 as cited.)

12
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risk he runs so as to be capable of being guilty of contributory negligence is a
question of fact for a jury.” ’

[43] She also relied on dicta from several cases to include Mullin v Richards [1998]
1 All ER 920; Gough v Thorne [1966] 3 All ER 389 and Malcolm Moody (by next
friend Colene Moody) v Andrea Stephenson and Audrey Gaynor suit no. CL. M
332 OF 2000 delivered May, 28, 2004 (unreported) and argued that based on the

authorities, even if a child is being somewhat careless in his use of the roadway, the

law does not /pso facto place any legal responsibility on him for injury he suffers when
a motor vehicle collides in him. This is because once it is established that the driver was
aware of the child’s presence, then that driver, must establish that he took all due care

and precautions to avoid the collision. Otherwise, as a matter of law, he will be deamed

negligent.

[44] In Gough v Thorne , Lord Denning MR, in rejecting the contention that a 13 V2

year old girl victim in a motor vehicle accident was contributory negligent, stated:

"4 very young child cannot be guilty of contributory negligence. An older child
may be. But it depends on the circumstances...a child has not the road sense
or the experience of his or her elders. He or she is not to be found
guilty unless he or she is blameworthy.” (Emphasis mine.)

[45] Miss Campbell, in her submissions on behalf of the defendant, contended that
while a special duty is owed by a motorist to children using the road, the duty is,
however, owed by the motorist where it can be shown that he saw the minor and Jor
had reasonable opportunity of seeing the minor or knowing of his presence. Where the
adult motorist has taken reasonable precaution to protect the child against his own

propensities, that may be evidence that the motorist was not negligent and, therefore,

not liable. For her argument, she placed reliance on Davies v. Journeaux (1976)

Road Traffic Reports 111 and Earl Allen and Conley Suddeal v Lascelles Watt
[19907 27 JLR 134.
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The degree of care required to discharge this duty may be greater than the norm
depending on the circumstances of the case, which includes the age and understanding
of the child. Once it is shown on the evidence that the defendant motorist has
discharged his duty to the extent required by law and in the light of what is demanded
of him in the particular circumstances of the case, then, he may escape liability. There
is thus no rule of law of general application that a child can never be held blameworthy

or that a defendant motorist must be liable.

[50] Indeed, the possibility of blameworthiness being attached to a child was
recognized by Lord Denning himself in Gough v. Thorne at page 399 when in stating
that a young child cannot be guilty of contributory negligence, he, nevertheless, went
on to state the position in respect of an older child. He stated (and I paraphrase) that
an older child may be guilty of contributory negligence but that depends on the

circumstances. According to him, a judge should only find a child guilty of contributory

negligence, if he or she is of such an age as reasonably to be expected to take
precautions for his or her own safety, and, then, he or she is only to be found guilty if
blame should be attached to him or her. The child is not to be found contributory

negligent unless he or she is blameworthy.

[51] In Earl Allen & Conley Suddeal, Rowe P, instructed: *

“In this branch of the law, it is important to have knowledge of the child
whose conduct is called in question so as to be able to assess or measure
the degree or responsibility which can be attributed to that particular
child, rather than to children of that age as a general class. 7

[52] It follows, then, on the strength of the authorities, that there is no rule of law
that although the defendant owes a duty of care to the claimant as a child, that that,
without more, makes him liable for the accident. There is also nothing to preclude the
claimant, being as he was 13 at the time, from being the one to be blamed either
wholly or in part. The case law is replete with decisions in which defendants have been
found not liable in cases involving children of even much younger age than this

claimant. The fundamental question, therefore, is whether the defendant in the position

16
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Whether the claimant’s grandmother was present at the time of the collision

[56] The claimant, in his evidence contained in his witness statement, stated that his
grandmother was present at the time of the accident. He stated that both he and his
grandmother looked up and down the road and that having seen nothing coming, his
grandmother told him he could cross. On his grandmother’s instruction, he proceeded to
cross the road. This aspect of the claimant’s case as to the presence of his grandmother

and the role she played in his crossing of the road was never pleaded by the claimant.

[57] Be that as it may, the claimant’s assertion as to the presence and role of his
grandmother at the material time was supported by the grandmother in the witness
statement that was allowed to stand as her evidence-in-chief. His grandmother,
however, contradicted herself in cross-examination indicating that she was not near the
claimant when the incident occurred. This resulted not only in an internal contradiction
in the grandmother’s testimony (an inconsistency) but also a discrepancy between the
grandmother’s evidence and the claimant. I find that the inconsistency and discrepancy
is serious and material. It is not a slight one. It goes to the heart of the claimant’s case.
No explanation has been proffered on the claimant’s case for this serious inconsistency

and discrepancy. This is taken into account in my determination of the issues in dispute.

[58] I am mindful that it is open to me, as the tribunal of fact, to prefer one witness
over another and may, therefore, accept one over the other on a given point. In this
case, I am being asked to accept the claimant’s version of the events but I see no good
reason advanced for me to do so in the light of no explanation that has been advanced
for the conflict in the grandmother’s testimony and between hers and the claimant’s. As

it stands, the claimant is advancing two versions of the same event, and the court

cannot rely on both as they are diametrically opposed.

[59] I have seen and observed the claimant’s grandmother, and I am doubtful as to
whether what is contained in her witness statement is a true representation of what she
saw. The spontaneity and apparent sincerity with which she responded to the questions

asked of her in cross-examination propelled me to believe that the truth is that she was

18
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crossing of the road was a joint enterprise.” The question then arises, if the
grandmother was not there and witnessed the collision, why then is the evidence put
forward from both of them that she was present and actively participated? This must
cause any tribunal of fact to be suspicious of their veracity. The question logically arises
as to whether the differences in the evidence of the claimant and his witness are as a

result of an “honest mistake” or a “deliberate invention”.

[63] In the light of the defendant’s evidence and the fact that he is supported by the
grandmother’s evidence given on cross-examination that she was not present, I form
the view that the claimant’s version that the grandmother was there and assisted him,
is a “deliberate invention” rather than an “honest mistake.” This, therefore, inevitably,
affects the claimant’s credibility when he said that his grandmother assisted him to look
and to cross the road when it was safe to do so. Gough’s case cannot assist the
claimant any at all on this limb. This is so because on the facts that I find to be proved
to my satisfaction, there was no third party involvement in the crossing of the street in
the instant case as in Gough’s case. I reject the contention, therefore, that on
whatever view is taken of the evidence in the light of the contradictions in the

claimant’s case, that the defendant is, nevertheless, liable.

Whether the claimant took all necessary precautions before crossing and was

hit while walking towards the other side of the road

[64] Having found, as a matter of fact, that the claimant crossed on his own volition,
the question that follows is whether, as he said, he took all precautions by looking in
both directions before proceeding towards the road and was hit when he was mid-way
across. The resolution of this, of course, turns on the credibility of the parties. The

question arises as to whether the claimant may be believed on this aspect of his case.

[65] The claimant’s credibility on this issue, I must say, has been adversely affected
by the conflict already noted in his case. The claimant said he looked but he saw
nothing in proximity to where he was crossing. This is a straight stretch of road and the

defendant’s vehicle did not enter the main road from any minor road close to the

20
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appreciable degree of unease to accept his version over the defendant’s as to the

section of the vehicle that hit him and where he was at the time.

[69] Indeed, there are other matters that arise on his evidence that served to invoke
my reluctance to rely on is evidence as being reliable in this regard. For example, he
indicated that the market truck was parked in the plaza and was totally off the road at
the time but his grandmother and the defendant both placed the truck alongside the
roadway and not inside the plaza area. He had also indicated that the defendant’s
vehicle was going in the opposite direction at the time of the collision when the
evidence, as I have accepted it to be, is that the defendant was heading in the same
direction as the market truck. Furthermore, his evidence- in - chief was that he did not
see the vehicle before it hit him and that it was after he felt the impact and had already
fallen to the ground that he saw the vehicle. In cross-examination, however, he then
said that he did not see the vehicle before it hit him but he saw it when it him. This is
an inconsistency that arises on his case for which no explanation has been advanced.
In such circumstances, I do not know which version of the claimant’s case to accept

and so, on a preponderance of the probabilities, I find the defendant’s evidence more

acceptable.

[70] Having considered all the evidence on this aspect of the case, 1 do believe the
defendant, on a balance of the probabilities, that he saw the claimant prior to the
collision with his back to the roadway and his side to the approaching vehicle. I
believe, and find as a fact, that the claimant made a sudden and unexpected movement
from the side of the roadway into the path of the defendant’s motor vehicle. I find that
he did, in fact, run into the left front section of the defendant’s vehicle. I find that he
was, in fact, running across the road when he was hit as the defendant said and that he
had not reached mid-way across the road at the time he was hit. I believe that the
claimant did not make a proper look before crossing the road as he is contending. He

failed to keep a proper look out.
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contradicted by her evidence on cross-examination when she stated she was not
present at the time of the accident but had gone to the restroom. I have already
indicated my treatment of this conflict and having found that she was not present at the
material time, T have no other alternative but to reject her evidence that she saw the
defendant’s vehicle travelling fast. It means that there is no direct evidence coming
from the claimant’s case as to the speed at which, or the manner in which, the

defendant was driving at the material time.

[75] It is on the defendant’s case that there is evidence as to the speed at which the
motor vehicle was travelling. The defendant maintained that he was going about 30-45
km/ph. This would be within the legal limit usually prescribed for built up area. Ms.
Malcolm has, however, argued that the severity of the Claimant’s injuries speaks to the
speed at which the defendant would have had to be travelling at the time of the

collision.

[76] The nature of injuries sustained by a victim in a motor vehicle accident may
sometimes give an indication of the likely speed at which the vehicle in question was
going at the time of collision. In this case, the significant injury sustained by the
claimant was a broken right hand for which he was not admitted in hospital. There is
nothing on the nature and extent of the injury sustained that would convey a sign of
the defendant driving at an excessive speed or in a manner dangerous and reckless.
There is nothing therefore on the facts as proved from which an inference may

reasonably be drawn, in the absence of direct evidence, that the defendant was driving

recklessly, dangerously and at an excessive speed.

[77] I will go further to point out that the defendant’s unchallenged evidence is that
when he applied his brakes, he stopped immediately. There is nothing to say, credibly,
that he came to a halt only after he had hit the claimant and had driven a little further
distance away. There is nothing to say that the claimant was carried for a distance by
the van away from the point of impact that could suggest an element of speed or

recklessness in the manner of driving.
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had ample time to see them and to appreciate the risk of them entering the roadway.
In this case, the claimant was seen with his back to the roadway in a conversation with
an adult. His side was to the approaching vehicle and there is no evidence that he
looked in the direction of the defendant’s thereby showing an interest in the road and in
any approaching vehicle. He was not at play or frolicking around; he was not facing the
roadway so as to evince an attention to use the roadway; he was not attempting to
cross and he was not positioned so as to convey an impression that he would cross or
might cross the road in the defendant’s path. There was thus no indication that there
was a real risk of such a child in that position running out into the street. This was also
not a very young child at the time from the photograph tendered in evidence as exhibit

4.

[81] The defendant could not have anticipated, in the circumstances that existed at
the time, that the claimant of the age and level of maturity he was, would, without
warning or reason, run across the road into the path of his vehicle. He did not see the
claimant from a distance attempting to cross the road and was therefore presented with
a ‘child in flight’ situation with enough opportunity to take action such as reducing
speed. The defendant’s case, that I accept as true, is that it was when he was about to
pass the claimant that the claimant suddenly turned and unexpectedly ran into the path
of the vehicle. There was not enough space in terms of time between when the

claimant was seen manifesting an intention to cross the road and the collision.

[82] This issue of speed was the subject of consideration by Rowe, P in Earl Alien
and Conley Suddeal. In that case, the evidence was given that the infant claimant
had run in the roadway when the vehicle was about 33ft away. The Court, having

looked on other evidence, rejected that evidence and found that the child must have

been at least 100 ft. away when he was seen. An important thing that the President
noted, that I find useful in this case, was that if the child was 33ft away from the bus
when he ran into the road as the witness was suggesting, then “the speed of the

vehicle could be immaterial as for all practical purposes, the driver would have had no

chance of avoiding the accident.”
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senior citizen who would not only drive within the speed limit but would also blow his

horn as he said he customarily would do. I find no good reason to disbelieve him.

[86] But even if I were to give the benefit to the claimant and say that the defendant
did not blow his horn or alert him of his presence, I do not believe such an omission
would render the defendant liable, without more. As indicated before, the claimant
manifested no intention to use the roadway or acted in @ manner that would suggest to
oncoming motorists that he posed a risk of collision. The defendant was not reasonably
presented with the threat or danger of a “young child in flight” for precautionary
measures beyond those that he took prior to the collision to be taken. The defendant

was already travelling at a relatively slow speed based on his unchallenged evidence.

[87] In Davies v Journeaux, case cited on behalf of the defendant, the infant

plaintiff who was then 11 V2 years old was seen by the defendant’s passenger standing
on the sidewalk but not by the defendant. She was seen by the passenger a split
second or so before the defendant saw her dashed across the road in the path of his
motor vehicle. He applied his brakes but collided in her injuring her. The defendant had
an excellent driving record. He was found liable at first instance. This was overturned
on appeal. Edmund Davies, L, in delivering the lead judgment of the court, disagreed
with the learned trial judge on the duty of a driver to sound his horn when he sees a
pedestrian on a sidewalk. The learned judge, in holding the defendant not liable in
negligence, made a comment that serves to express my own views perfectly: He said
(at page 116):
"I would accordingly be for reversing this judgment, which seems fo me (o
impose upon a motorist the duty of sounding a horn virtually whenever they see
a pedestrian on the adjoining pavement and this regardless of whether the
pedestrian is manifesting any intention of leaving that pavement and dashing

across into the path of the oncoming car, which the pedestrian could not have
failed fo see had he or she looked.”

[88] In that case, notwithstanding the age of the plaintiff to be 11 Va years old, the
defendant was held not liable. I think it would be rather impracticable and would be

placing an onerous burden on the defendant to say that he should have reduced his
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[91] In this case, I have seen the defendant I have taken into account his age and his
experience as a driver of over forty years. I have assessed his demeanour. I have taken
into account all that have been urged on me on behaif of the claimant in relation to the
defendant’s case, but I find that I have no reason to doubt the defendant's version of
events. I find that he tooted his horn in approaching the vicinity where the collision
occurred and so did not fail to warn of his approach. The defendant also said he
swerved to the right in an attempt to get away from the claimant and that he applied
his brakes bringing the vehicle to a halt; I believe him. I find that he did take

reasonable steps to avoid the collision but that it happened anyway.
FINDINGS

[92] In the end, when the claimant’s allegations of negligence, as set out in his
Particulars of Negligence, are considered, I find no credible and cogent evidence that

would properly ground a finding of negligence against the defendant.

[93] On the other side of the coin, I have observed the demeanour of the claimant
while he testified, and have assessed the overall presentation of his case and,
regrettably, I must say he did not present an impressive case nor an impressive
demeanour. Indeed, I find that the conflict between his testimony and that of his

grandmother cuts through the very heart of the case he seeks to present.

[94] Counsel for the claimant seemed to have recognized that the claimant might not

have measured up as an impressive witness in the court’s assessment of the way he

gave his evidence and so she submitted:

“The court saw and heard the claimant as he gave evidence. Any weaknesses
which the Court perceived in this regard, is in our submission, consistent with his
young age and underscores the reason the law places a special responsibilities

on adults for the safety of children using the road.”

[95] I must say, though, with all due respect to counsel’s commendable submissions,

that at the time the claimant gave his testimony before me, he was sixteen years old
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teenager who was aware of the dangers of not paying attention on the road. As such,
the standard of care necessary to discharge the duty of care owed to him would be less
than that necessary to discharge the duty owed to a child of tender years with less

exposure, and a less developed reasoning ability and judgment.

[99] I find that in all the circumstances, the claimant’s sudden and unexpected action
provided the defendant with no real and reasonable opportunity to stop in time and to
avoid the accident. When all things are considered, the defendant cannot be held liable

in negligence as alleged or at all. I find that the claim against him must, inevitably fail.
JUDGMENT

[100] Accordingly, judgment is entered for the defendant with costs to be agreed or

taxed.
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