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WALKER J,

This 1s an originatimg suminons -under the Married Womern's Property
Act in which the plaintiff is Maurecen Lyuch and the defendant is her former
husband; Neviile Lyach. Heariung of the summous commenced on November 18,3
1982 and ended on December 9, 1985. Judging by Clympian standards this
was, therefore, a warathon. But several factors coutributed to this state
of affairs. For one thing the defendant who was required for cross-
examination resided abroad and this circumstance posed a real problem in
arranging a convenient\date for his attendance in court. For another thing
the legal representation of the plaintiff was changed in mid~stream,
lir. Derek Jones who initially represented her withdrawing from the case and
being replaced by Mrs. Forte who at once requested, and was allowed, time
to familiarize herself with the evidence that had been adduced in her
absence, Having on November 79, 1985 granted this adjourmment on the
application of lirs. Forte, for rezasonc unknown to me, the matter did not
come oa again for hearing until Jume 26, 19587, some 19 months later.
Then again, it proved extremely difficult for coumsel on both sides te
arrange with the Registrar of the Supreme Court convenient dates for the
continuation of the hearing from adjourmment to adjouroment, a difficulty
which was exacerbated by the varying nature of my judicial assignments
from term to term. In the end it was ouly as a resuli of a determined
eiffort on the part of all concerﬁéd that hearing was completed, and that

on an unscheduled date.
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To turn now to the summons iteelf. the substantial question
which I have to decide is whether the plaintiff Is ben.ficially entitled
to> & share in the matrimonial home which was purchased during the marriage.
Further, on the 2ssuzption that L answer this question in faveur of the
plaintiff, the plaintiff gceks an order requiring the defendant to account
for rent snd profits vertaiuing to the said metwimoninl howe, and also for
furniturs, wedding prescuts and other personcl property wuich ghe alleges

-
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have baen retedned by the ds
The parties woere marvied on July 12, 1975 and tliz property in
dispute was zequived during the following year., It is situsted at No. 19
Graham Heighte in tie pardish of 5S¢, Andrew and was rogistered under the
Registration of Titles Act at Volume 1C15 Folio 620 in the Repister Book
of Titlcs in the nomes of the plaintiff and the defendrnt as joine tenants.
The relevant document of transfer was dated Novemboy &, 19786 and the
convayance was duly regisiered on Hovewber 17, 1%76. The house was purchesad
at a price of $58,000 «nd was subject to 2 mortgage of $45,000 with interest,

) g

It 1s o fact that in obtailning this mortgage the picintiff joined with the
defendant as co-mortgagor. 1% is also a faet that the plaintiff wmade no
direct finsneisl contribution either to the down peyment on the house or
to any subsequaxa instalment pnid in respect of the wortgage debt., It was
accepted thar from the det. of puychase onwards the defendomt in faect paid
¢il instoluents due on the movtgsge doebh. &dwitced i evidunce in these
wroceadings 8 exhibit 1 was - Jocument, an incemplets forw of transzfer of
land which wae sigrned by the plaintiff., This document, so it was argued
tfor the defendant, provided evidence of the common inkention of the parties
at the time of purchase of the house. According to the defeondant, that
common inteution waz thrt, notwithstanding tiie fact that the plaintiff
egistered as 2 joint owner of the property and had assumed liabilicy
joiutly with him for ropayment of the mortgage debt, she should have uo
hepeficial interest in the house. Eut the plaintiff strenuously denied
that thic wes so.  She remained adament in coutending that subsiquent to

the purchase of the house she had been coerced by throats iscued by the
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defendant to sign the document, exhibit 1. It was the unchallenged

evidence of the plaintiff that, having acquired the house, the defendant

and herself moved into occupation of it on November 1, 1976, and that

they lived there together between that date and March 1, 1977 when the
defendant left Jamaica to live and work temporarily in Japan. During

the defendant's sojourn in Japan the plaintiff continued to occupy the

house aleong with her grandfather and upon the defendant's return to

Jamaica the parties resumcd cohabitation at the house from December 23,

1677 until they finally separated ou January 15, 1978. They were

divorced on December 12, 1980 on a petition brought by the plaintiff on

the ground of the defendant's cruelty. On these facts two central

questions arise for wmy determination. Firstly, there is the question as

to whether or not the presumption of advancement arises in favour of the
plaintiff., Secondly, assuming that the prosumption does arige, I wmust
decide whether or not 1t has been rebutted by the defendant. Addressing the
first question, I consider it to be trite law that where a husband purchases
property in the joint names of himself and his wife a gift to the latter

is presumed in the abgoence of cvidence to the contrary (vide in re Bishop

(deceased) (1965) 1 All E.R. 249 and Pettit v Pettit (1969) 2 All E.R.

385). On a local basis the law on this point waes restated in the case of

Harris v Harris (unreported) (Supreme Court Civil Appeal No. 1/81).

Therein Campball J.A. succinctly observed (at p. 14 of his judgment):

"However in cases where a presumption of
advancement arises, the presumption of
& resulting trust is ousted because the
presumption of advancement rests on the
presumption of a gift of the beneficial
interest in the property to the person
in whose nawe the legal estate is trans-
ferred. This presumption of advancement
is not based on contribution to the
purchase price, it is raised by implica-
tion of law as being consistent with an
intention by a husband to satisiy an
equitable obligation to support or make
provision for a wife or a child or a
person in relation to whom he stands in
loco parentis.”

and again (at p. 20 of the same judgment):

"These implications of law illustrated

in the case of a joint tenancy cannot be
affected adversely to & wife.ooeeoeoaaone
because as I have already said the
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presumption of advancement iz not dependent

on any contribution whatsoever of the wife.

it arises wholly and exclusively from the

recognition of en equitable obligation by

& husband to support amd or meke provision

for his wife.”™
Accordingly, on the facts as I have already stated them it must be sbundantly
clear that the presumption of advancement dozs, indeed, arisc in this case,
and I so hold.

tiowever, the second question may not be as easily deternined.
Essential tu a resolution of this question is, I think, a determinacion of
the further question as to when and in what circumstances exhibit 1 was
signed by the plaintiff., The defendant placed great reliance on this
document which he maintalned proved positively that at the time of :
acquisition of the property in disgpute the common intention of the partiss
was that the plaintiff should have no beneficial interest in it. It was
a fact that the plaintiff had joined with the defendant as co-mertgagors
in obtaining the mortgage loan with which thz house was purchased. In the
circumstances the plaintiff had assumed legal responsibility for repayment
of the mortgage debt. The credible evidence was that the parties were
living together in vecasonable amity at the time and that having acquired
the house they moved into it on November 1, 1976 with the marriage in that
state. The plaintiff mointained that it was subsequent to this time that
she signed exhibit i, ip point of fact some time during the month of
December, 1976, She insigted thaé she did so in consequence of threats
of violence directed at her by the defendant. She said that she signed

exhibit 1 in these circumstances after it was presented to her by the

Sa

defendant at the matrimonial home. On the other hand the defendant testified
that exhibit 1 was sigoed voluntarily by the plaintiff in ackrnowledgment

of the common inteuntion and understending between them, namely that she
ghould have nc beneficicl interest in the matrimonial home. He said

that exbhibit 1 was given to him by the plaintiff at the mutrimonial home
baving been signed by her beforehand, Turning then to consider the

legal effeaect and significance of exhibit 1, I need hardly say that

that document iz net & legal or enforceable tranefar. It is undated,

it is not signed by the defendant who is the transferee and it is silent
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as to the nature and extent of the comsideration. Frow a legal standpoint,
therefore, in that state of incompleteness it transferred nothing at all.
Howsvers as I understand the case for the defendant, iy was not being
suggeeted that cxzbibit 1 was a legal transfer. Rather, it was tendered in
svidence to support the contention of the defendanc as to the commen
Intention of the parvies at the time of zequisition of the house., It was
the defendunt’s evidence that, irdtially, the question of the nlaintiff
baeilug ma&c 2 joint cwner of the hwouse wos not contemplnted by him, and
that he only knew that the pileintlff would have to be made a party to the
traansaction uvpou recedpt of a letter doted October 15, 1576 addrassad to
him by the mortgage company advieing him in such terms., He sald that
having raceived this letter he shiected te the condition imposed therein
that the plaintiff should join in the wortgage, and that he only agreed

for the tramsscvion to procesd in that way after a meeting between the

laintiff, rir. Shawmshudeen(the cttorney revresenting the mortgage company)
y P &

and himself. A that weeting, he said, » solution to his cbjection was
nroposed by Mr. Shamshudeen in furtherance of which exhibit 1 was signed

1

by the plaintiff., 7The evidence of My, Lhamshudeen 1s, in my view, highly

relevant. Thercia he stated that he prepared exhibic 1 which was

a

subsequently collactsd by the defendant. Tuils evideance, ¥ found, seriously
contrudictad the avideuce of the Jdefendsnt as to fthe clrcumstances in
whicn exhibit 1l e¢zme to him. Hers, o8 between the wvidencs of these two
witnessas, arcge & discrepancy which was never explaincd. In resolving

it I prefai the evidencs of br. Shawshudzen which is sutirely consistent
with that of the plaintiff oa the peiwe., In comsidering all the
circumstances in which exhibit 1 was conceived and eventually signed

by the plaintiff, I ask tho
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Ydould the plaintiff have assumod
1Y

porsonal iiability under a mortgeaze takan in order to facilitege the
purchase of property in which the defendant would have the entire
beneficial interest and she none?® I think nct. Aud for a sccond

question I would ask: "Would the plaintiff have voluntarily divested

herself of her beneficial interest in the matrimonial howms while at
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the same time retaiuing liability under a mortgage which had not been
discharged? &4gain, I would i¢hink not. As Campbell J.4. so aptly

observad in the case of Harris v Hourris (suprd) at page 16 - and I

<:;} would adopt these words as wy own

"It ds incomeeivable that o husband would
hone

ésvly and reasonably expaect his wifc
i nimortgage on A property which
} stotes quite clearly and
11ly would be his exclusively.
tucks 7o dlism and persuasion
-mfe would bc 80 indulgent to a
husband wo co-sign o mortzage which
fuposos personal liebiiicy on ner; wmeruely
to provide a house f£or o husband at at
time when the warriage had broken down and
where no provision iz made for the wife
herselfl iu the cvane that, ag would be
N tiighly prebable, she may be compelled by
(;/ circumstonces as ans happoned in this
case, to lesve the very housa towsrds
the purchage of which shoe has, without
coupideration, fncurred finmamcial obligations.”

(4]
the hus
unequivc
The

Indead, in the ianstant case wasn't the defendant, himself, sckonowledging

g
the fuct that the plainciff 44d have o valuable; beueficial iunterest in
the wmatrimondal home when; sccocding to his evidoencs,; he accepted the

advice of Mr. Shamshudeon which was ve the effect that in completing
exhibis 1 a figure which was not "o ridiculous figure" shculd be inserted

(::\ theredn 2as and for the purchsse price? I swould certainly think so o I
find, thurefore, thet at the time of acquisition of the watrimonial home

a

there was no common intention as botween Che partics as alleped by the
defendant. On the contrary, I have conecluded thot at this time, fair
wear and tear exceptad, the partins lived cogether in reascnable amity

husband and wife. 1 find that the defendant was amenable to the

plaintiff being joined as a party to the mortgage wuntract, ond that he

approved «f the plaintiff being registered as joiwt propriztor of the
(;// housc. Despite the evidence of the defendant which is to the contrary,

the irvesistible inference which I am prepared to draw from the defendant's
conduct in signing the lotter frowm the Royel Bank Trust Company {(Jamaica)
Limited dated Octcber 15, 1976 anl addressed to the partice (copy of

which was marked ¥MLl and cxhibited to the affidavic of the plaintiff
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cated  ZZna September, 1%0l) and, thersafter, in preoceeding wich the

cransacticn 1o that he accepted ¢he terms and conditions set cut in

that istter. Indeed, the matter admits of no doubt as the second

sentence of paragraph 1 of that lbtu‘r reads as follows:

pdabls negotlation fee

of 3% vlll amount te $1,380.00 and

we WQU’Q auaggest chet you =zign che
b - this letter vy way

of accop the tevms and

condifions get out herein snd retury

it to us together with your chogue

for the amcunt of $1,390.00 in setetle-

ment of the nepotiotvion fee and

application f

APy

But the crue positicn appears to be, and I do moke such a finding, that

9

very soon after the acquisit particvs’ marriage boga
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to turn sour and the doiendanc suffered a change of heart. A4s 2 conseq

e clearly resolve:d that the plaiantiffi should bde divested of her intere

(a3

in the house¢ and he set about achiaving that objective, In the course

dodng that, exnibit 1 was concelved and produced to the plaintiff for h

signature. I have no doubt that thoe plaitniff’s sipusture to this document

was obtained by thrects of violeuce issued to her by the defendant. Iandeed;

7 ,0li - .
this type of behaviour/tihe part of the defendant appears to have beeu

consistent with his narvural propensities, it beinp a fact, 28 he,
himsclf, admitted, 1wt he had been twics divoreced, cach time on a
petition filed by bis wife on the ground of his cruel conduct. ¥ore
pertinently, in the iustant case, when agked whother there had been
any incidents of wiclunce as betwoen himself and the plaiutiff; his

reply was "1 commnoet answer if there hove been iacid
between myseii aud wife. I have to deny that.” This was o most

uncorviucing response as I find.

in arguing that the mere concurrvence of the plaintiif in the

mortgage éid not, ipsc facto, confer on her a beneficial interest in
the property, counsel for the defendant cited the case of Grezeckowski

v Jedynsks and Anocher S.J. 12o. I found this case to be unhalpful as

it d=alt with a situation which wus in no way analogous to that which
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obtained in the instant case. Irn that case the asset belonged to the
wife and, therefore, the presumption of advancement did not, as here, arise.
) ?Fi?%? In thetiﬁstanf case the 1eg31‘eétégé in‘the asset belonged to
bothn?arfieé andrthe é;i&ence whicﬁ I accept reveéls that ffomléime to
c}mé:while fﬁe parties lived together the plaiﬁtiff was accustqﬁed, out
of her an‘gafﬁings, to contribute financihlly towardé housekéeping
'éxpense$ and thé outgoings of the housechold. Furthermoré, ig,was not
challenged that she also bought furnishings for the house and paid the
cosﬁ of physical improvements to the house in the nature of g;ill work.

By making these financial coutributions it cannot be gaingai@lthat the
plaintiff was easiné the financiai burden wﬂich reéted oq‘theédefendant
wﬁo aldne, admitﬁedly, péid the mortgage instalments, Indeed,‘the
credible‘evidencé showed quite clearly that withdut such asaiéténce from
the plaintiff, the deféndant would have‘foﬁnd'it most diffiéult, if not
imﬁossibie, to satisfy solely from hié pérsoual income allvh;s financial
obligations including the mortgage instalments. Accordingly, I find that,
even if not expressed, there was at the time of acquisition of the
matrimonial home,at the very least,a tacit agreement between the parties
that cach would assist the other by application of their separate incomes
in this way.

In the result I find as a fact that the document, exhibit 1,
was signed at the time and in the circumstances described by the
plaintiff. I hold that the presumption of advancement to the plaintiff
which arises on the facts of this case has not been rebutted with the
consequence that the plaintiff is entitled tc a beneficial interest in
the property in dispute. That share I am prepared to quantify at one=-
half on the basis that equality is equity. It is ordered that the
defendant do account to the plaintiff for rent and profits accrued

and accruing in respect of the said property. As regards the plaintiff's
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