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SUPREME Cu iy bmdiera he b ‘3

KINGSTON
JAMAICA

IN THE SUPREME COURT OF JUDICATURE

IN COMMON LAW

SUIT NO. CL. L. 158 OF 1988

BETWEEN CATHERINE LYN PLAINTIFF

A ND PROPERTY MANAGEMENT DEVELOPMENT

& SERVICES LIMITED DEFENDAN':

Mrs. Janat Morgan and Miss P, Blake instructad by Milholland, Ashepheim
and Stone for Plaintiff,

Mr. A. Itving instructed by Vacciarna and Whittingham for Defendant.

Heard: 26th, 27th and 28th July, 1994

WESLEY JAMES, J.

On the 25th July, 1994 the parties conmsentad to judgment baing eniered

in the terms following:-

(1) Spacific performanca of Agrasmant dated lst September, 1985 for
sale by the dafandant tc plaintiff of pramises, Apartment L Strata

Lot No. 11, 17 Hopedala Avenue, Kingston 6, registerad at Vol., 1212

Folio 32 of the Ragistecred Book of Titles,

(2) Demagas for braach of contract to ba assassed by a judge alone,

(3) Costs to be agread or taxad.

It is the assessment of those damages with which we are here concerned.
The plaintiff, Catherine Lyn testified that she is a qualified Actuary and is
a Fellow of the Instituta of Actuaries sinca July 1993. She worked with an

International Firm of Actuaries, for some aightaen (18) ycars.

On 1lst September, 1985 the plaintiff entered intc an agreemant with the
dafendant to purchase tha apartment dascribad in paragraph (1) of tha Consent

Judgment dated 25th July, 1994, The date for completion wes criginally sat

for tha 28th March, 1986 but was subsaquantly extendad to March 1989,

Howawer, plaintiffsinstructions to her Attorney in respect of complation
were given in April, 1989. What is common grcund is that up tc the time of
ascassmaiyt of damagas, the plgintiff has not got the benefit of the conveyance

of Apartmaent "L" Strata Lot No. 11 te her,

Since spacific parfcrmance has bean agreed, the measure cf damages to

be
which the plaintiff may/entitled would be those which may flow from tha delay

in completion. What then are the items which must be cunsidered to arrive

at an award of damages?
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By their agreement the apattmentvcoﬁld have baan rented at Five Hundrad

Dollars ($500.00) per month at the tima whah completion should hava taken placa.

Tha quastion of what rental could ba obtained for the apartmant after
1?89, wis vigotously disputad by the dafandant. Plaintiff admittadicross—axamination
that shé couiﬁ not say what was the baéé markat value rental cbtainable for tha
apartmdnt betwaen tha yaars 1990 to 1993 and in raspact of 1994, the figure of
Two Thohsand Five Hundted Dollars ($2,500.00) plus maintenance of Eight Hundrad
and Ninety Dollars ($89b.60) per month g;in‘ﬁi har was on tha basis of inquirias,
That baing so, this piace of evidenca would braach thea hearsay rule and had it not
badn -, for tha dhfaﬁdnnt's concéséion in computing rantal for 1994,
that sum may have baan lost to plaintiff, |

It is bn the basis of using the rental:ot complation date (i.a. $500
per month) and that at July, 1994 of Three Thousand Thraea Hundréd and Ninety
Dollars (i.ec. $2,500 + $890), plaintiff attivnd at the avarage monthly rantal
for tha petiod. From that figure sha dadiicted tha avarage monthly maintenance
which she calculated at Four Hundred and Twenty One Dollars ($421.00) par month
and shea made an allowanca of 10Z which sha astimatas would cover pariodswhen tha

apartmant may be without tanants.

From a rental of Five Hundrad Dollars ($500.00) per month in April 1989
and rising tc Three Thousand Three Hundred and Ninaty Dollars ($3,390.00) per
month in July 1994 and using the method outlined above, the plaintiff arrivad at
an astimatad loss from rental income ovar tha peariod from April 1989 to July i994

of approximataly One Hundrad and Twenty-two Thousand Dollars ($122,000.00) gross,

While the plaintiff may have used the occasion to display har skills as
an Actuary, I am not attractaed to har avidence as it relateas to rantal obtainable

for tha apartment, the subjact mattar of this action and her mathod of arriving

of what the rantal should hava beaan.

Counsal for the plaintiff submitted that in the abscance of data as to the
actual rental of the apartment, the best avidence availabla as tc rantal inccme
has baen emplcyed by the plaintiff by taking tha rantal agreed at the tima ¢f
agreemant Five Hundrad Dcllars ($500.00) per month and that prasantly beaing
collacted Three Thcusand Three Hundred and Ninaety Dollars ($3,390.00) per mcnth,

as two points of reference to arrive at an average gross monthly rental.
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I am not aware of any such formula employed as the plaintiff did in
proof cf rental in respect of Apartment “L". 1t appears from her testimony,
that direct evidence of rental of or obtainable for the apartment was availadble,
but she chose not to call it. It follows that the mathematical accuracy of the

rasult c¢f her calculations is left in doubt and therafore unreliable,

Notwithstanding plaintiff’s evidence on her estimated monthly rantal, sha
agreed with Counsel for defendant that if batween 1990 and 1993, rantal had
moved from Five Hundred Dollars ($500.00) per month tec One Thousand Dollars
($1,000.00) per month, the average remntal would be much lower than her
calculations show and she further agreed that actual figuras will always diffét

from the estimated onas.

The defendant'é,evidence ou the issue of what rental was chargad or
obtainable during the relavant period would appear to be more halpful than that
of the plaintiff, There is soma avidence that fees wera paid to have pramisas
at 17 Hopadale Avenue, assessed by the Rent Assassment Board. See Exhibit "F"
(racaipt from Rant Agsessment Board - dated 2nd Fabruary 1990). However, thare
is no avidance of assaessment in respect of Apartment "L". In any event, the
payment of the fee for having the premises assassed is avidence only of an

intenticon to have them assassed,

What 1s undisputed is that the rent cf Five Hundrad Dollars ($500.00) per
month was obtainable at the date when completion was possible; that is, on or

about April 1989,

Since there is some eavidence of payment of faes to have the premises
assessad by the Rent Assassment Board and thara is no evidence otherwise, it

would appear that those premisas are subject to the provisicus ¢f che Rent

Restriction Act.

There is evidence from the defendant that the Rent Assessment Board had

done an assassmant of Apartment "C", which is similar to Apartmemt "L",

A copy of tha notice of the defapdant's intention to increase the rental
of that Apartment “C" from Five Hundred Dollars ($500.00) per month to Ona

Thousand Dcllars ($1,000,00) per month, was by consant admitted in avidance as

Exhibit D,




period.
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As a matter of Law, I would hold that the only increase which is permissible
for the years 1992 to 1993 i1s at the rate of 74% per annum, which the Rent

Restriction Act allows.
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\ The plaintiff also gave evidence that in arriving at estimated loss, she would
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have suffered she calculated and deducted from income., payments she would ha&h,héd
to meet in respect of mortgage; upkaepand paril and mortgage insurance. Those

payments amounted to Fifty Four thousand:Dollars ($54,000.00), over the relevant
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*'In support of the submissions that damages are recoverable for delay in
completion of a contract for sale of land, the following authorities were cited

by Counsel for the plaintiff. Phillips v Lamdin 1949 2 K. B. 33, Lehrer v Gordon

CONEYACt sessussesssssss entitled the plaintiff to cover damages calculated from
the date when her own default ceased. Bat even before the above mentioned cases, it

was decided in Jones v Gardiner 1902 1 Ch. 191 that where delay has been occasioned
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by default of the vendor not in consequdhéd 8f want“Sf or defect in title or in

consequence of conveyancing difficulties, but by reason of the vendor not having used

reasonable diligence to perform his contract that damages could be recovered.

In the instant case on the evidence, this is clearly one in which the delay
was caused from the fact that the defendant did not use reasonable diligence to

perfrom his side of the contract.

Turning now to the measure of damages to be awarded the case of Royal Bristol

Permanent Building Society v Bemash [1887] Ch. Div. Vol. XXXV 390 decided that

the purchaser was entitled to damages in the nature of compensation for loss of a

tenant, and that the damages would be the amount of rent lost.
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Having regard to the evidance, I would allow the plaintiff rental at

the fcllewing ratas§-

1989  April to December 9 months @ $ 500 par month § 4,500.00

1956 12 months @ $ 500 per month 6,000.00
1991 12 nonths @ $1,000 per wonth  § 12,000.00
1962 $ 12,900.00
1993 . $ 13,868.00
1994 ’ $ 23,730.00
. $ 72,998.00

s e et

From this figure of $72,998 I would deduct $54,000.00 the monthly pa}mancs
in respect of principalland intexrast, mortgage, upkecp and peril and mortgage
insurance, leaving & balanca of Eighteaen Thousand Nine Hundred and Ninety-eight
Dollars (§18,998.00).

The plaintiff gave some evidenca that she would have accumulated the nat
income from rental in an Interast Beating Account, such as a Saving Deposit
Account, She nevartheless gave nc evidence nor did she call any to say what

rate of interest was obtainable &t any given time,

The Counsel for the plaintiff submitted that the income from rental of the
premisese could have aarned interast cver the period of at least an average
bank savings rate of 18% par annum less tax of 33 1/3% thus making it intarest
at the net rate of 127 par annum.

I make two (2) cbservaticus regarding thase submissicns.

(a) thare is no claim for interaest in the Statement of Claim.

(b) even if there was, there is nc evidence before me tc indicate what

rate of interest was obtainable during the relevant period at any
financial institution.

Counsel for plaintiff ﬂlkosubmitted that the sum of One Thcusand Five Hundréd
and Fifty Dollars ($1,550.00) cxpended by the plaintiff as the fee for the
mortgage commitment letter be awarded to her. 1 cannct see the basis on which
this couléd ba doné. The plaintiff had t¢ seek mortgage firancing to purchasa the
premises. In her evidencn, she testifisd that the facility for the mortgage
is still available. The submissicns therefore fails.

Having regard to the evidance, I wculd award the plaintiff the sum of
$18,998.00 baing the difference between $72,998 for remtal over the relavant period
less $54,000, che amount which the plaintiff said she would have paid in respect

of certain inescapable commitnants.




