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SARIAECA

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN COMMON LAW
SUIT NO. C.L.1993/S205

BETWEEN LINCOLN SCOTT PLAINTIFF
AN D LUXEMBERGH SALMON FIRST DEFENDANT
AND DELANO REID & ASSOCIATES LIMITED SECOND DEFENDANT
AN D VALKIE REID THIRD TDEFENDANT
AN U SYBIL JONES FOURTH ODEFENDANT
A N D RUPERT JOHNSON FIFTH DEFENJANT

Mao Randgord Baaham fustaucted by Liuingston, Alexander and Levy for PRaintid.
Ms. U, Khan instructed by Khan and Khaw fon Finst Degendant.

Ig/r.8 Vavid Hewsy {nstaucted by hluncs, Schologield and Deleon gon Second and thind
edendants

Miss Chamberns fon Fourth Degendant.
M. Heetor Rebinsgn {nstructed by Paliesson aund Ghraham §on Figth Degendant.

S

Heand: Octoben 31, 1996, Nguembﬂ 1 and 7, 1996 and December 13, 1996
KARL HARRISON J,

CAUSE OF ACTION AND DEFENCES
The plaintifé baings this action againsi the degfendants and is seeking fox
negligence as a acsult of a moton vehicie accident along Hope Road, Kingston on
the 11th day o4 September, 1992.
The §inst defendant averns that the accident was caused solely by the
negligence of the §ifth degendant, the servant and or agent of the fournth degendant.
The §igth degendant alleges on the othen hand, that the accident was caused

by the negligence of the §inst named defendant.

The second and thind degendants contend that the said collision was caused
by the negligence of the finst defendant orn alternatively by the negligence of
the §i4th defendant and have counternclaimed against these defendants in respect of
damage to thein motor vehicle,

On a summons for Thirnd Party Directions it was ondered on the 3ad day of May,
1994 that these cinections were applicable to all the partics who had filec Notices
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2o Co~Vefendants claiming Indemnity and/or contribution and damages.

THE EVIVENCE

Case fon the PLainiifs
There arne four fanes fon tragflc along Hope Road Zeading grom Lne Linten-

section of Eust Kings House Road and Lady Musgrave Avenue towards ifalf Way Tree,
Vehicles proceeding towands Halg Way Tiee occupy fwo of these Lanes godng down,
whereas, vehicles proceeding .towé}LdA Papine use the Ogthw fwo on the opposite sdde.

The plaintiff testificd that at about 7:15 a.m. on the 11th day of Sepiemben,
1992, he was Traveliing at about 25-30 m.p.h. going down Hope Road towarnds Halg
Way Tree in the night Lane when on reaching somewhere in the vieinity of the

Pokice Officens® Club and Ardenne Proparatory Schoof an accident occuwvied, He

desenibed this accident as §ofLows:

e A Ford pick-up diiven by Salmon, the {inst
defendant......cut acnoss from the Legft Lane into
the night Lane 1 was in and encroached in the path
0f on-coming traffdic. 1In- oihern wonds £t crossed
the unbroken white Line in the middle of the road.,

A pant of the §inst defendant’s vehicle collided

with an on-coming pdck~up that subsequently goi

out 04 contrnola....thatl pdick-up came acrods Lt my
. Lane and hit me head-on.,

That coliisdion forced my can Lin Legt hand Lane
going An Halg Way Tree direction and 1 was hit
again by anothern can druiven by a Rady...."

Under cross-examination he said that the §inst defendant was about two (2)
can Lengths in front of him when he cut cerwnss. When asked how far over the white
Line the §inst defendant's vehicle went, he sadds

"ifot very fan. A few feel maybe. About 2-3
seet. 11 coukd have been the acar wheel parnt

o4 pAck-up to the aide that collided with the
on-coming vehicke,”

He was unable to say however, what parni of the on-coming vehicle the §insit degendant

collided with, He could not recall seeing « sialionany bus in the Left Lane going
towarnds Haly Way Traee but he admitted thatl there might vewy well have been one.

He denied howeven, that two vehickes twaveliing ahead of him in the night Zane had
sfopped in onden for the §ist dedendant Lo move from the Legt Lane to the night
because of the siationaiy bus. He fuithern dended That the §inst degendand was
travelling in the nighit Lane, strwight alingside the bus, when he was hit by the

on-coming venicfe. 11 was suggested Lv him that Zhe collision between the finsi




and §ifth defendants occurred at a time when the §ifth defendant was swenving
Anto Adenne Preparatony School gate, but he denied this.

CASE FOR FIRST TJEFENDANT

The §inst defendant testified that he was travelling in the Legt Lane going
towards Half Way Thee when a bus in front of him stopped at bus stop below
Andenne Preparainoy gate. After the bus stopped he had put on his indicaton to |
change Lanes. Two vehickes were in the right Lane and the one in front stopped to
allow him to move to the night Lane. After that vehicle stopped he pulled out
and went around the bus. Then he sadd:

M eees 1 was alongsdide the bus and Mr. Johnson...

was heading towarnds Papine; Mrn. Johmson, 1 think

had on his indicatoi...johnson somehow swing out

grom his night Lane he was travelding 4in...and

swing Ainto my rnight Lane going down. His night

front wheek.... it into my night front wheel; he

got out of control and the accidents stant to

occun behind me."
He stated that he continued drniving fon about §ifty (50) feet when he stopped 4in
the Legt Lane, He alighted and examined his vehicle but gound no damages.

When he was cross-examined by Mr. Braham he told the Court that he had
sugfdicient space between the bus and the carn which had stopped, to proceed sagfely
to the night Lane. That space he said, was about 104t. 4rom the near of the bus
Zo the front of the can. 1In nesponse to a question asked by Mr. Henry, he said
he had stopped about four (4) feet behind the bus before he went arcund it. He
agheed that at a pont in time his vehicle would have to be positioned diagonally
acrnoss the noad to get around the bus.

He sadid he {inst saw the {L§th defendant’s vehicke when 4t was about f4ive (5)
geet away and that it was trhavelling in the night Lane niding the unbroken white

Lines. He Salmen, was then parallel with ihe bus. He also noticed that the

vehicle was indicating to twwn night as it approached him. He ook no evasive action

when he observed the vehicle approaching because he did not comsider himself to be
in any dangen. (When he was furthern asked by Ma. Braham what steps 4if any he had
taken to avodid a collisdion he said:

"1 continued straight down. What you want me
to do, swing in the bus?”

He admitted fo Mr. Heww that nis vehicke 48 cquipped with anti-Llock brakes
and that they wene in good wonking onden on the day of the accident. He said the




gasiest he travelled was 10 m.p.h. and that he could casily have brought his
vehicke to a halt but he did not. He sadds

"1 thought 1 could pass Johnson when T saw
him coming overn the white Line towanrds me.”

He toid Mn, Robinson that he did noi know how Johnson's vehicle proceeded
grom the time he saw Lt up Lo the time of the collision. Then Later in cross-
examination he saids

"Johnson's vehicle swerved oven the rnight
Lane, 1% swerved 5 §t. away., 1 saw how
Lt proceeded.”
According Xo him anything moving over the unbroken white Line amounts to a swerve.

Mr. Salmon agneed that the point of collisdion between himseld and zhe §4dth
defendant was moie than thinty-give (35) feet bebow the gate of Arndenne Preparatony.
He also agnreed that two vehicles (L.c. the vehicles that had siopped for him %o
change his Lane) wene behind him and the plaintif$ was some three (3) Lengths down
behind him.

CASE FOR SECOND AHD THIRD DEFENDANTS

The third dedendant gave evidence on behalf of the second defendant and
hénseld. The moton vehicle she was drniving was at all material Limes owned by the
second defendant,

Mrs. Redd testifded that she was diiving this can down Hope Road cn the
morning of the accident and that she was in a Line of traffic. A bus 4n gront had
stopped at o bus stop 50 thagfic had Lo stop behind the bus. A motor car was 4in
gront of hern and the {inst defendant's pick-up was immediately behind the bus. She
saw the pick-up stanted to go around the bus and she did not know what else happen-
ed. She only hearnd vehicles crashing. She also sadd that another pick-up came
across Hope Road and hit into the night front of hern cans 4t bounced off and hit
hen agair the sight side. She ckaimed that she was stationarny when the Lmpacts
orcurned and that when she clighted {nom hen vehicle ahe saw Mr. Scott's vehdicele
nesting on hern back bumpen.

Unden choss-examination, Mus. Redd was unable to say 4i{ any vehicle had
stopped prion to the §inst defendant going around the bus. She could not necald if
there was a colfison between hen vehicle and ithe plaintiff's.

CASE FOR THE FOURTH DEFENVANT

The fowith defendant tesiifdied that she had sold the pick-up diven at the




tme of the accident to the fifth defendant for $350,000.00. This transaction
was done on the 26th day of August, 1992, AlLthough no thansfer was egfected up to
the time of the accident, she said she had collected hen money from the {L4th
defendant and had handed over the vehicle to him. Acconding to hern, she had no
furthen interest in At aften the 26th August, 1992, neither was the §ifith degendant
driving the vehicke gon her benegit aften it wes handed over to him.

The witness Dianne Watson was called on behalf of Miss Jones. She supponted
the founth degendant's stony neganding the sale as she was a witness to it.

CASE FOR THE FIFTH DEFENDANT

Mrn. Robinson informed the Cournt ithat the gifth degendant was not available
Lo give evidence and he would not be caliing any witnesscs. That being the case,

he closed the case §on that defendant.

SUBMISSIONS

Mns. Khan submitted that the impact between the §insit and §44ih defendant's
vehicles by its very natune, that L8, iwo wheels Touching cach other, could not
have caused the §igth defendant to get out og control. She submitted that the
figth defendant had in fact caused the accident anu should be Liable for the
multiple accidents.

Ma. Henwwy submddlied that the plaintifg had failed Lo prove his case against
the second and thind defendants. There was nothing he said in the evidence that
these defendants caused on contributed to the aceddent non the plaintiff’s injurdies.
It was his view also that the second defendant's case against the plainti{f had
not been estabilished.

In nelation Lo the second defendant's case against the finst amil (igth
defendants, Ma, Henwwy submditied that the Court ought fo have negoand Lo ithe totality
of the §insit degendant’s evidence and his demeanour. He submitted that his
evidence was inconsistent und that the cournt ought noi to believe him. He furnther
submitted that on a balance of probabiliiies the Court should gind that the §inst
dedendant had encroached on the night Lane Leading towards Papine to get around
the bus and that it was at that point in Lime that the aceddent occwuvied. He was
of the view that Liability should nesxt sofely on the {finst defendant.,

So fan ws Jdumages wene concenned, he submitted that there should be judgment

fon the sccond and thind defendants against the st defendant in the sum of




$74,468.16 being the sum agreed in Exhibit 3 (Repont grom Trnans Jam Loss Adjusters
Ltd. dated 24th Septemben, 1992).

Miss Chamberns was also of the view that the aceidenis wene due to the
negligent drniving of the §irnst degendant. She submitted that the §ournth degendant
had established on a balance of probabilities that the vehicle driven by the §ifth
defendant had disfodged the presumption that the §ifth defendant was acting as her
serwvant on agent at the materdial time. Accondingly, she submitted that the cause
of action brought by the plaintiff against this degendant should fail.

Mn. Braham agneed also that Ziability should nest solely on the (it degen-
dant. te submitted that the plaintiff was quite straight forwand and should be
believed when he told the Count that he saw the §irnst defendant encroached on the
othern sdde of the noad which nesulted in a collision with the §ifth degendant
theneby causing him Lo Loose conthol and colliding with othen vehickes.

Mr. Robinson submitted that the plaintiff ought to be believed from his
deseniption of the evidence. He was of the view that the §inst degendant's cvidence
was §illed with Lnconsistencies and he ought not to be believed.

EVALUATION OF THE EVIDENCE AND FINDINGS

The evidence indicate that there was a head-on collision between the §ifth
defendant’s vehicle and the plaintiff's vehicle. There was no suggestion to the
contrany. Now, in chief the §inst degendant said he saw when the §ifth defendant
"suwing out from his night Lane he was travelling An.....And swing into my right
Lane going down.” (emphasis supplied) Unden cross-examination he used the wonds
"Johnson's vehicle swerved oven the night Lave., 1t swenved 5 §t. away.” He did
give a meaning to the wond "swenve” which he said meant "anything moving oven the
unbroken white Line." Unforntunately, the count was not assisted with his meaning
of the tenms "swing out" and "swing into.” But the question 1 ask is: "Ig Mn,
Sadmon 45 seeing the §ifth degendant’s vehicke indicating to turn right and that
vehicle swings out of its Lane and collides with his night front wheel, why 4is that
degendant Leaving two cans ahead of the plaintifg and §inding sufficient space
between the second vehicle and the plaintifg to colhide with one of the iwo cans
ahead of the plaintif4?

There is also evidence that the point of impact between the §irst defendant’s
vehicke and the §ifth defendant was some 35 §t. below the Ardenne Preparatony.




Evddence was also elicited that there was a schood child seated in the §ifith
defendant's vehicle. 1t would be neasonable to infen then that by him indicating
Zo turn night he could be taking that child to Ardenne Preparatony. But, why
would he be furning at that distance if he was going to Ardenne?

The demeanour of witnesses i8 verny impoatant when it comes to considen their
ernedit-wonthiness. The plaintif§ has impiessed me to be quite honest and truth-
gul. At times he might have appeared to be insistent on cerntain answens but
this did not detract gromihis ability to speak the truth. The §inst defendant
on the othern hand has not impressed me as someonw who 4s ghank with the Court.

1 nather beliceve that he was not speaking the truth s0 farn as his account of
this accident is concerned. His account as fo the sequence of events Leading o
the collision between himself and the §ifth dedendant scem to be mosi improbable,
Af not impossible.,

1 4ind that the §inst defendant who was trhavelling in the Legt Lane went
around the bus aflen 4t had stopped, and then he entened the night Lane going
towarnds Halg Way Trnee. 1 do not accept his evddence that two motorndists had
stopped in the night Lane in onde to allow him to change Lanes. 1 furthen gind
that because of the position he had placed his vehicle in the night Lane he had
encnoached in the night Lane going towands Papine and this caused him fo make
contact with the §4ith defendant's vehicle which was proceeding on its comrect
sdde of the noad. T would aghee with Mr, Hewry that the reason why he was seeing
the §ifth defendant only give (5) gect away, was that he had only just emerged
grom arnound the bus. Having encroached, he collided with the §4ifth degendant who
theneaften collided with the pLaintif§ head-on and the second defendant’s vehicle.
He admitted that he took no evasive action when, accornding to him, he saw the
§ifth defendant niding the white £ine. 1 find that he drove without due regand
to othern traggic on the noad and continued in his path as if to say, the noad
belonged entinely to him that morning. 1t was a most dangerous manouevae he
undertook and was forntunate that he managed to have emerged gfrom all of this
without much on no damage whatsoever. He was indeed the author of this chain of
unforntunate accidents and must be fully blamed gorn them.

I furnthern §ind on a balance of probabilitics, that the §ifth defendant was
not acting as serwant on agent of the fowrth defendant at the material time.
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1 musi now now considern the quesiion of damages.
DAMAGES

Genernal

I now furn to the question of general damages. The medical nepont, |Exhibit
2) gnom Vn, J. Sterwn M.B., B.S., M.S.P.H. is dated October 27, 1995 and states
as pollowss

ANDREWS MEMORTAL HOSPITAL

TO WHOM 1T MAY CONCERN

Re: Lincoin Scotit

"The above named person was scen hene on Septembern 11, 1992 aften havding
sugfered Anjurny An a motor vehdicle aceident which nesulted in trhauma tothe head,
neck, and bruises Lo both knees.

Examination nevealed 3/4 4inch Laceration to the mid gorchead and pain in the
Legt foreanm and trhapezius. The Laceration to the gorechead was sutweed, and he
was given medication forn the pain.

X-nays wene done of the skhull and neck. There 48 no necond that he returned
gon golhow-up treatment, and how the sutures wene removed orn whethern he had
nepeat x-nays as was suggested on the x-nay report. 1t is possible that the
Doctorn who saw him made arrangements fon follow-up frcatment otherwdise. HAS
present condition £4 not known."

Yowws sincenely,

Sgd. D, J. Stean
Chicf Medical Ogfdicen

The plaintigg's evidence was that he had it his head on the windscreen which
nesulted in the wnenching of his neck. His gornchead had bled and he §elt dazed
and also experienced pain. His blood pressure had risen, but his medical problem
04 high blood pressurne had existed befone the accident. He had spent the
morning 4in hospital and accornding to him he was in a mild state of shock. This
was the extfent of his injuwries.

He claims that he has difficultics with neck. He {8 unable play tennis which
he had played regularly beforne the accident because when the neck moves suddenly
it is painful. FHe has digficulty Looking behind when he nevernses his car and
fecls tired at the end of the day as fatigue sets in. Finally, he sadids




"1 have no other problem 1 can think o04."”

Mns. Khan submitted that there was no evidence to support the pleading that
the plaintiff had severcly wncnched his neck. This she said 48 suppornted by the
medical evidence and the evidence of the plaintiff himself when he said that he
had "wrenched his neck." Furnther, she submitted that the plaintidd gave cvidence
that he had only worn a neck brace for two (2} weeks. On the evidence, there
was no othern medical treatment. In hern view, having regarnd to cases of a simifan
nature reported 4in hern book on personal infjunies and those reported in Casenote
No. 2, an award nanging between $160,000.00 and $170,000.00 would be appropriate
fon pain and suffering and Loss of amenilies.

Mn. Braham submitted however, that having regand to the circumstances of the
instont case, a maxdmum of $200,000.00 forn pain and suffering and Loss of amenitics
would be neasonable. He too, did not nefen to any particular case in suppont
0f his necommendation forn this awand.

1t is quite evddence grom the evddence of the plaintiff himself and the
agreed medical nepont that the plaintiff did not suffer serious injuwuies. 14 may
be, acconding to Un. Stern, that the Docton who saw him cften he did, might have
made auangements gon gollow up treatments. But this Court cunnot speculate and
can onky act upon the evddence presented before AL,

In Aneita Hall v. Denham Dodd & Anon C.L.1987/H-161 befone ELLLS J. on

Septemben 27, 1990 the plaintiff sustained a jagged Laceration to the Left parieto-
oceipital anea and Loss of tissue. She akso had an abrasion to the Zegt shoulden
and haematoma to the Left forchead. She undewent plastic surgeny due to the
Loss of tissue and was hospitalized for foun weeks. By consent she was awarded
$30,000.00 in respect of general damages §or pain and suffering and £0ss of
amenditics. This case 48 a Little mone serious than the instant matten akbelt At
L8 an Anjury to the back of the head. The need fon plastic sungery and the time
spent in hospital are factons to considen. When convernted, the award of $30,000.00
would value approximately $183,673.00.

In Basil Pennycooke v. Allan Wellington C.L.1989/P-074 before Langrin J. on

the 12th July, 1991 the pLaintiff was hit off his cycle and received abrasions to
the shouldern, elbow, forchead and knees. He had an infection to the Left supra

onbital nidge and had expredienced back pain and neduced visdon. He was awarded
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$40,000.00 fon pain and suggerning and Loss of amenities unden the head general
damages. When converted, this award would now value approximatley $164,383.00
taking into consideration the nate of inflation.

In Poysen v, Superion Party tlireage Ltd. C.L. 1991/P158 before James G.G. J.

(Ag) on the 14th day of Ma¥Y, 1992, the plainiifg sustained a whiplash injury
nesulting An pain in the neck, shoulder and back. He was awarded $40,000.00 for
pain and sufperning and Loss o4 amenitics. That awand woukd now value $93,023.00.
Bearing An mind the facts of the instant case as Lt nelates to the injury
ard the nesulting disabilities 1 would Liink that an award of $170,000.00 would be

appropriate in all the cirncumstances.

1. Loss of moton can

The plaintif’'s moton carn was wiitten off as a nesult cf the colbision.
Exhibit 1, i4 the agreed Damage Report of the MOton Assessons and it congiums this.
The net Loss amounts to $155,000.00 and this is the sum to which the pLaintiff 4s
entitled. He i3 therefore awarded $155,000.00 forn this Loss.
2. Physiotherapy

I would atlfow the sum of $6,000.00 in nespeet of fees paid by the plaintif
fon physiotherapy.
3. Loss of use

The plaintifq testigied that he had fo nent a moton can fon three months and
had paid $132,000.00 to 1sfand Car Renicd fon this senvdice. He said he had
difficulty gdinding a vehicke of comparabie price to the one whidch was writien o4
and that he ended up purchasing a more expensive one,

Mrs. Khan submitted that the Count should only allow six [6) weeks for Loss
0f use of the plaintifg's moton carn. The cvidence shows where he had depended
on the use of the car gon both domestic and business pwiposes. The question 2o
decide then is what was a reasonable time agter which the plaintiff cught to have
bought another moton car. The accident had occuwwned on the 11th September, 1992
and it was not examined by the assessons uniil the 7th October, 1997. Thein
necommendations are contained in a nepont (exhibit 1) which 44 dated 12th Octoben,
1992. 1 would think that by the time the Insurens baing this repornt to Zhe
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plaintifg's attention it would wéﬂﬂ be overn a month since the aceddent. 1 would
allow another fourn weeks gorn the plaintiff to exercise his options and for him
to find a neplacement. In the circumstances, a period of two months Loss 0f use
shoukd be considered neasonable. The sum of $88,000.00 is theredore awanded in
nespeet of Loss of wse.

Other Expenses

The plainitifd gave evidoe that he had paid $700.00 for x-rays but this
item was not pleaded. No atiempt was made to amend the pleadings 80, 1 will not
make any award forn this expense, He saild he paid other gees but he can't recall
the sums. Hedical expenses, Asscsson's Fee and Wrecken's Fee were pleaded but

have not been proved. As Rowe P. said in Hepburn v. Canlton Wakken S.C.C.A. 4/90

(un-reponted) delivened Decembern 10, 1990:
"Plaintif e ought not to be encowraged to throw
up fdgurnes at tnial judged, make no efgont to
substantiate them and to nely on Logical argu-
ment to say that specific sums of money have
been earned (spent)...." (Wonds in bracked to
be substituted).
No awand 45 therefore made in respect of medical expenses, assesson’s fee and
wreckern's gec.
AWARD
Plaintifg
Thene shall be judgment theregore fot the plaintiff against the gz
defendant as goLlows:

General Damages

Pain and sugfening and Loss of amenitics in the sum
of $170,000.00 with interesi thereon at the nate of
3% p.a. from the date of servdce of the Wit of
Summons up to today.

Special Damages

$249,000,00 with intenest ithereon at the rate of 3%
p.a. §rom the 11th day of Septemben, 1992 up to today.

There shall be costs to the plaintif against the §inst defendant to be
taxed 4§ not agreed.
Second and Thiad Defendants

Thene shall be judgment §on the second and thind defendants against the
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plaintiff and on the claim in the Thind Paty Proceedings against the ginst
defendant in the sum of $74,468.16 with interest thercon at the nate of 3% p.a.
grom the 11th September, 1992 up to today.

Thene shall be costs to the second and thind defendants against the plaintiff
in the pladintijf’s chaim to be taxed 4f not agreed and costs forn the second and
thind defendants against the finst defendant in the thind party proceedings to
taxed 4f nol agreed.

Fourth Defendant

There shall be judgment fon the fourth defendant against the plaintiff with
no onden as o cosls against the plaintift.
Figth Defendant

There shall be judgment fon the {igth defendant against the plaintiff with
costs to be taxed if not agreed. The costs payable by the plaintiff to be paid

by the §inst degendant.




