SUPREME COURT LIBRATY
‘GNGSTO’l o~
JAMAICA

IN THE SUPREME CQURT QF JUDICATURE (OF JAMAICA

IN COMMON LAW
SUIT N0, C.L. H180 OF 1992

BETWEEN LEONTE HOWELL PLAINTIFF
AND THE ATTORNEY GENERAL FOR JAMAICA FIRST DEFENDANT
AND ACTING CORPORAL BARRINGTON BROWN SECOND DEFENDANT

Mi, M. Frankson and Miss J. Cummings Anstructed by Gaynairn and Frasern fon Phaintitf

Mr. L. Robinson and Mr, C. Green instructed by Director of State Proceedings fon
Defendants.

HEARD: Apnik 15, 16, 17, 18 and May 20, 1996.

JUDGMENT

BECKFORD J. AG.

By Wit and accompanying Stotement of Chaim dated Znd Sepiember, 1992 the
Plaintifg sought Lo necover damages as againsit the §inst Defendant by virtue of
the Crown Procecedings Act and against the second Uefendant as servant and/on
agent of the Crown forn galse imprisonment and/on assault.

The degence Lo the action was §iled on the 20th January, 1993.

The Phaintiff aileges that on or about the 30th June, 1990 Zhe second
Defendant. maliciously and without neasonable andfon probable cause falsely
wuested and assaulted and/on maliciously prosceuted the PLaintiff on a false
charge, to wit: unfawfully cultivating ganfa.

On the 10th April, 1996 the Defendant {iled a Notice of Intention to amend
the defence secking to nely on the Public Authorities Protection Act.

On the 15th Aprik, 1996 the matfer came on for hearing and the application
to amend was vigcrously cpposed on the ghounds, viz:

4} That the discretion of the Count ought not to be exencised 4n
gavour of the Defendant based on the time when the emendment
Ais being sought - some three yeans agtern the defence was filed;
L) That the discretion ought not Lo be exercised because of the
nalwwe o4 the appiication and;
L) That the discnetion ought not Lo be exencised to deny the

Plaintiff of a cause of action at this stage.
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Section 259 of the Civil Procedure Code gives the Court discretion
at any stage of the proceedings to allow either party to amend on alter his
pleadings in such manner and on such tewms as may be fust, Lond Eshern M.R.
stated 4in Weldon v Neal (1887) 19 QBD 394.

", oo amendments are not admissible when they

prejudice the nights of the opposite party

as existing at the date of such amendments...”
Would the Plaintiff sudfern prejudice? Undoubtedly! But s0 would the Defendant
because the Act which nepeals the Public Authornities Protection Act 4is not
netnoactive. 1t 48 settled Law that the Court will not act to deny the Defendant
the benegit of the Statute of Limitations.

Since LAt L8 Lhe wiit which commences the action the defence must be one
which was available to the Defendant at the time the wiit was filed. The acts
complained 04 arose on on about the 30th June, 1990 and this wiuit was §iled on
the Znd September, 1992 ~ more than fwo yearns agter the cause of action arose.
1t foklows that at the time the wiit was §iled the defence was available and
therefore an amendment now could not prejudice the exdisting nights of the
PRaAntig 4.

The amendment 48 granted as prayed.

The amendment having been granted Ma. Robinson made submission in Limine
in nelation to the cause of action for false Limprisonment and assault.

Miss Cummings arngued that these mattens must be deteamined by trnial and
not as a point taken in Limine. She submitted that it is a trniable issue whether
the off4icern 4in the case was acting in Lawful execution of his duty; whether the
person or body claiming the protection of the Act 48 an authority within the
meaning of the Act; whethern the Act complained of {akls within the protection
04 the Act and grom what date the period indicated in the Act nuns. Fon this
she nelded on Hamlet Bryan v Geornge Lindo SCCA Ho. 22/85 [unreported).

Wi, Robinson submitited that the PLaintiff Ain hen Statement of CLaim
alleges that the second Defendnat was acting as a servant on agent of the
Crown and in thein Defence this allegation is admitted. He agrees that the
Plaintiff has a cause of action but says there 48 a defence and that defence
48 the Public Authonities Protection Ack.

The statute applies to acts done in the execution of the Law such as
the Dangerous Daugs Act, 1In the instant case the Defendant admits that the
PLaintiff was awvested and changed forn cultivating ganfja albeit not in the
mannen nelated by the PLaintifd.
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In Lemuel Gondon v The Attorney General forn Jamaica SCCA Mo. 96/94
Carney, J.A. opined:

"In the instant case, the allegations contained in
the statement of cfaim which have not been dended
and must thernefore be neganded as admitted, amount
I suggest to acts done 4in pwwsuance of their Lawful
duty; the police officerns wene exeeuting an anrest,
akbedlt they did s0 in a manner that was plainly
unauthorized, But i£ 48 just such conduct which
brings the Pubilc Authorifies Profection Act Anto
play. No Lriable 1ssue Lherefore anises. No
evadence need to Xed, the facts are all one way.”

{emphasis mine).

T adopt the above and hofd that in the Anstant case no evdidence need be
Led in nelation to the actions forn assault and false imprisonment. The cause o4
acting having arisen on 30th June, 1990 and the wuit having been fiked on Znd
Septemben, 1992 - more than twelve months agter the cause of action arose the
Dedendant 48 entitled to nely on Section 2{1){a) of the Public Authorities
Protection Act. Since no Lssue arnises on the pleadings Lin nelation Lo the
nature of the acts done by the second Defendant 1 ought not to allow the matten
1o go to tuial as this defence as amended would be bound to succeed.

Section 237 of the Civdil Procedure Code provdides that if 4in the opinion
0§ the Count any point of Law substfantially disposes of any distinct cause of
actdon the Court may thereupon dismiss ihe action, orn make such othern onden
thernein as may be just.

Accondingly 1 give Judgment forn the defendant in relation to the actions
forn fakse imprisonment and assault.

On the 16th Aprnil, 1996 the inial in nespect of the claim for malicdlous
prosecution began.

The PRlaintiff, Mrns. Leonie Howell, gave evdidence that on Satwuday 30th
June, 1990 she went Lo work on the Monymush Sugan Farm in Clarendon and Left
wonk forn home at about 11.30 a.m.

On hen way home she stopped at one Mr. Geonge Mongan's gdiekd to buy
bananas. Whilst she was there a party of five policemen inclucing the second
Vegendant came there. The Plaintiff was Left in the charge of one of the
policemen whilst the othens took Mr., Morngan and went off. One of the policemen
took hon "biiR" (cutlass) fnom her bag without hern permission and went away
and when they all netwwned Mr, Morgan was carrnying a bundle of ganfa on his

shoulder whikst the policamen carrdied watern coconuts and plantains.
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The policemen then told the PLaintiff Lo use her dress to tie up the
ganja. She regused whereupon she was questioned about her husband mocked and
jeered and told she was not co-operating. She was accused of being there to
commit adultery., She was then taken to the Exeter Police Station whene the
second Uefendant nefused to rnelease hor saying to change her would mean a
“stripe" (promotion) and s0 he charged hen for unlawfully cultivating ganja.
From the Exeter Police Station the Plaintiff said she was taken to Lionel
Town Police Station where she was kept until she was taken to the Resident
Magistrnate's Court and offered bail in the sum of $4,000.00 and told to
neturn to Cournt on the 27th July, 1990.

The Plaintiff said she nefurned to Count in excess of ten times to
answer the charnge. Hen evddence at this point is Anstructive:

"One of the officens he came three times and then

he don't come onky Mr. Brown (second Defendant)
was coming”,

Eventually on the 3nd Aprnil, 1992 the Plaintiff was "sent home" by
the presdiding Judge and she contends that in all the circumsfances the
prosecution was malicious and without reasonable on probable cause.

On cross-examination the Plaintiff vehemently denied that in. Mongan
had been taken to the Police Station with hen and both of them charged with
cultivating ganja. "They charged me - me alone - me Mrs. Leonie Howell - fon
cubtivating ganfa”. She fiumby dended any suggestion that Mr. Morgan and
henself werne before the Court on the same charge at any time.

The second Defendant gave evdidence that acting on infoamation he went
to a section of the Monymusk estate where he observed the PLaintiff picking
buds off ganja plants and Mr. Morngan digging the ecarnth around the ganfa plants.
He sadd in this ield he saw food crops £ike bananas and cassava and he saw
coconut trhees - these he said acted as covern forn the ganja planted there.

He dendizd using abusive wonds to the Plaintiff.

Conporal Brown said he attended Count in excess of ten (10) times
but Constable Swaby who fook the substance to the Analyst Left the service
and as a nesult the matten was adjowwmned sine die.

The Acting Deputy CLerk of Courts, fcr Clarendon tendered An evidence
the Information on which the PLaintiff was charged together with the baik
bond and Analyst Centificate in the matten. Furthern he testifdied that he
had conduct 0§ the matten on two occasions and both times the Plaintiff and
Mn. Mongan were before the Count on the same infonmation (Exhibit 1) charged

with cultivating ganfa.



{/\C‘

-5 -

The infonmation and bail bonds for the PRaintiff and Mr. Morgan were
teride)zed as exhibit one while the analyst's certificate naming Acting Corporal
Swaby as the person from whom the ganja was received was tendered as Exhibit 2.

ALL these documents - which are neconds of the Court indicate that the
Plaintifg was charged with Mr. Morgan forn cultivating ganja. 1 also note in
passing that the bail bonds showed that the PRaintiff was granted bail at the
Police Station whilst Mr. Mongar was admitted to bail at the Resident Magistrate's
Court.

On a charge of malicious prosecution the PLaintifd must proves-

(4) prosecution by the Defendant of a criiminal chanrge.

(L) that the proceedings tenminated the PLaintifd's favour;

(iddl) that the Defendant instituted proceedings maliciouslys

(4v) that there was absence of reasonable and probable cause and;

(v] that the Plaintiff suffered damage.

1t 48 indisputable that the Plaintiff was charged with a cuiminal offence
to wit cultivating ganfa and that she was Lincarcerated. Her Liberty having been
cwtalled then damage 48 Aimplied.

Did the procecedings teuminate in the PRaintiff's gavour? The degence
submitted that the prosecution complained o4 was not tominated in the PLaintiff’s
favowr and that adfowwned sine die means that the matter may be brought back at
any time. The facts are that the prosecution was instituted on the 6th July, 1990
An the Resdident Magistate's Cournts and the PLlaintiff netwwed to the Count on at
Least ten other occasdions thereagtenr.

On the 3nd Aprndl, 1992 the matten was adfourned sdine die on the ground that
Constable Swaby (who had taken the substance to the Forsenic Laboratory) had
nesigned from the Constabulary Force.

SInce the 3nd Apnik, 1992 the matter has not been brought back before the
Count and in my view may properly be held to have been discontinued on abandoned.

Woeee At 48 enough 4§ the proceeding has been abandoned

without being brought to a fonmal end, though this

cannot often happen in a Criminal prosecution”.

See Clenk and Lindsell on Tonts 14th Edition Paragraph 1897.

For a conclusdive determination of the charge it would be necessary o
Locate Constable Swaby whose wherneabouts werne unknown in 1992 and with the
edfluxion of time the chances of Locating him must now be even more remote.
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I hold that even though this charge was adjourned sine die the
cireumstanced ane such as Lo amount to a sufficient determination of the matten
to allow the Plainiiff the night to maintain her action. There 48 no Likelihood
of this matten being brought back at this on any future stage and there has been
no fudiedal determination of hen guilt. 1 find confirmation of this view.

In the foltowing passage from the Learned Editon of Salmond on Tonrts.

"eees What the Plaintifd nequires for his action

48 not a fjudicial determination of his innocence

but merely the absence of any judicial determination

0f his guilt. Thus it 48 enough 44 Zhe prosceution

hes been discontinued”.

See Salmon on the Law of Torts Figteenth Edition Page 559.

The malice must be proved to b e actuated by spite on LLL will. 1t 4is
a question of fact.

Mr. Frankson submiited that the unchallenged evidence of the PLaintiff
thot the second Defendnat had told her "oh Secunity guard nuh meck no money that
A8 why you An shornty ghound giving you husband bun” coupled with the behavioun of
the police ofpicens in Laughing at the PLaintiff and saying "gwine send you to
prison” amounted to malice.

As a nuke £t 44 cornreet that a crweial bit of evidence should be put
Lo o witness on else it should be mede plain to the witness in ithe box that
his evddence 48 not accepted s0 that the witness may be given a chance 1o explain his
stotement.

In the instant case the evddence 44 that both the Plaintiff and Mr. Morgan
wene unknown Lo the second Defendant. Cerntadlnby the Plaintiff did not know the
poiicemen.

On her evddence the Plaintiff was mernely standing and talking with
Mr. Mongan nothing mone there scems to be no basis fon the statement ascrnibed
Lo the second Degendant.

The Plaintiff’'s navation Lacks credibility. She vehemently denies
that Mrn. Mongan (whose field 4t was) was charged along with her forn culidivating
ganfa, Vet koth the deputy CLerk of Cournts forn Clarendon and exhibits 1 and 2
speak to boih of them being s0 changed.

She said she was Locked up until she was offered bail by the Court when
hen bail bond (Exhibit 1) showed that she was granted bail at the Police Station
to appear in Court for the §inst time ~ the 6th July, 1990. 1t was Mr. Morgan
and not the Plaintiff who was granted bail by the Court.
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This PRaintiff would have the Court believe that the police came on d
naid gon dangerous drugs and went away with Mr. Mongan and came back and charged
hern - hen alone - when it was Morgan who came back bearing the ganfa.

Even in examination in chief she sought to contradict herself as to
whether she had told the officen it was the §inst time she was going to
Mr. Morngan's gdekd.

I did not believe the PRaintifd s0 that even though the particular piece
0f evddence was unchalienged, hen entine evdidence was 40 manifestly unreliable
Lhat it would be unsafe Lo accept hen as tuthful on that perticular point.

On the other hand Corponak Brown was foathrnight and was unshaken on
cross~examination., 1 aceept thim as a twthful witness and accept his evdidence
that he did not use the wonds complained of to the Plaintiff.

1 do not gind the malice proved.

1 accept the evddence of Conporal Brown that he went to the ganja fdeld
where he saw both the Phaintiff and Mrn. Mongan tending ganfa plants for cultivating
ganja. \

1 believe that Corporal Brown was present on almosit ald occasions on which
the charge was brought before the nesddent Magistrate's Count as evidence by
Exhibit 2. That the Anaiyst's contigicate beaning Swaby's name shows that his
evidence 44 a vital Link in the chain in determining Zhat the ganja is fhe same
one complained 0f.

The fact that Conporal Brown attended Cournt on almost cverny occasion
Leads me to dnaw the inference that he had an honest belief 4in the guilt of the
Phaintiff. That he based this belie§ on his cvidence that he watched the Plaintiff
pdcking buds grom the ganja. 1 find that he had neasonable and probable cause in
alh the cirncumstances Lo charge the Plaintifg forn cullivating ganja.

Further the PLaintifd having failed to prove 4in accondance with Section 33
04 the Constabukany Force Aet that the Defendant Act that the Defendant acted edither
makiclously on without neasonable on probable cause 1 gdve fudgment for the Defendant

with cost to be taxed if not agreed.




