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ASSAULT AND BATTERY 

The outcome of this case depends on whether Leeman Anderson correctly 

identified Constable Christopher Burton as the person who committed the tort of 

assault and battery. Mr. Anderson claims that Christopher Burton, the second 

defendant, who is a member of the Jamaica Constabulary Force, inflicted unlan4ul 

physical injury on him on December 14, 2000 at 44 West Bay Farm Road in the 

parish of St. Andrew. He seeks compensation for his injuries in the form of 

general damages, special damages, aggravated damages and exemplary damages. 

Constable Burton on the other hand says he was not the person who injured the 

claimant. I propose to deal first with the issue of identification. 



THE IDENTIFICATION EVIDENCE 

I wdl divide the examination of the evidence into two parts. I will look at the 

evidence of prior knowledge, that is, whether the claimant knew Burton before the 

incident. Next I will focus on the quality of the identification evidence at the time 

of the incident. 

(a) Evidence of prior knowledge 

Mr. Anderson alleges that he knew the constable before the day of the 

incident. He stated that he saw the constable frequently in the Bay Farm Road 

area. The constable agreed under cross examination that he knew Mr. Anderson. 

Therefore this is a case of recognition rather than the claimant trying to identify a 

constable whom he did not know before or did not know very well. 

(b) Evidence at the time of the incident 

Mr. Anderson gives a narrative in his witness statement from which I am asked 

to infer that he could see well enough to make a positive identification even 

though it makes no mention of lighting, distances and what parts of the constable 

he was able to see so as to be sure that he was identifying the correct person. 

His testimony is that on December 14, 2000 after 7 o'clock in the evening he 

was in his shop when he saw three police officers walking along West Bay Farm 

Road. He heard them t e h g  persons to close their shops. Three officers entered 

his shop. Of the three he onlyknew Constable Burton. He describes the uniforms 

they were wearing and adds that the two whom he did not know had guns in their 

waists. According to him Constable Burton had on the regular police uniform 

while the other two were in "blue police uniform". 

The three officers entered his shop and gave him the same instructions that 

they had given the other shop operators along West Bay Farm Road. He declined 
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to follow them. He said Constable Burton cursed him. A war of words ensued 

which culmated in Constable Burton using a crutch to beat the claimant over his 

head, arm and the rest of his body. This act of beating, if true, may have placed 

Constable Burton in close proximity to the claimant thereby providing an 

opportunity to see his face. In addition the exchange of words in the shop before 

the beating began would have also provided further opportunity to see and 

recognise the police officer. 

When the issue of time was tentatively explored in cross examination the 

claimant said that at that time in the evening it was not that dark and the sun was 

tC- still shining. He later said in re-examination that he was not checking the time and 
L/' 

so could not be sure about the time he gave in the witness statement. What do I 

make of this inconsistency? It is well known that barring divine intervention, the 

sun does not s h e  in Jamaica in December after 7 o'clock in the evening. Could 

he be deliberately adjusting the time in an attempt to convince the court that he 

could recognise the police officer? I do not thmk that that is the case. O n  his 

narrative given in the witness statement the inference is that he was in his shop 

ready to do business. This suggests sufficient light either in the shop or nearby to 

enable hlrn to operate his business. His ability to describe the police uniforms and 

to make the distinction between Constable Burton's uniform and the other two 

C suggests that there was sufficient lighting. He could see that the other two police 

officers were carrying guns in their waists. Thus even though there was no specific 

evidence concerning light, I conclude that he was able to see well enough to 

identify Constable Burton and he was not mistaken. This conclusion is based 

upon the strong evidence of prior knowledge (which reduces considerably but 

does not elminate the risk of mistaken identification), his ability to describe the 

officers and how they were dressed, the duration of the incident which could not 

have been very brief and the close proximity of the Constable to the claimant. 



Mr. Deans reminded me of Lord Widgery7s now famous judgment of R v 

nmbaZ[1977] QB 224. I have taken it into account. The danger of mistaken 

identification is no less in civil cases than in criminal cases. One of the possible 

consequences of an incorrect identification in a civil case such as -this is an award 

of damages against the wrongfully identified defendant. However the standard in 

the civil case is on a balance of probabilities and applying that standard I accept 

that Mr. Anderson had sufficient light and opportunity to make a correct 

identification of someone who was known to him before. 

Mr. Deans next submitted that the claimant had a motive to lie because he 

accused Constable Burton of lulling his nephew. Mr. Anderson rebuffed that 

suggestion and stated that he could not have accused the constable of this because 

he was not the person who had shot his nephew. Mr. Anderson's witness 

statement did show that he accused Mr. Burton of MLng his nephew. It seems to 

me that that had to be looked at in the context of the angry exchanges that had 

taken place before this was said. Mr. Anderson said when he told the police he 

would not close his shop the police responded by saying, "You nub hear mi ~ q y o u j  

Loak up the bumbo doth  hop." Clearly if this was true then tempers were rising and 

from the evidence, it appears, that Mr. Anderson's nephew was indeed killed that 

day. It is alleged that he was Mled by the police. In this context to say, You murder 

mi nephcwyou want j  Lome murder mi now7', is quite understandable. On this point I do 

not accept that Mr. Anderson has been proven to have any special reason to lie on 

Mr. Burton in particular. 

It necessarily means that on a balance of probabilities I do not accept that 

Constable Burton was at the intersection of Pennwood Road and Bay Farm Road 

between the hours of 4:15 pm and 11:OO pm on December 14, 2000. He said he 

was there to prevent persons erecting road blocks in response to an alleged 

unlawful shooting by the police. 



I must add as well that the apparent confidence of the police officer took a 

turn for the worse when Miss Maragh tried to get him to alter his position by 

confronting hun with the station diary. The request for the station diary came very 

late in the day - during the trial of this matter. I observed that once the diary was 

in court and before it was handed to him the officer began shuffling and moving 

around in the witness box. His countenance and complexion changed. He is of 

fair complexion. He maintained his denial of the incident. Further proof of the 

entries could not be pursued. This suggests that in future counsel appearing in 

these matters may wish to consider asking at case management conferences for 

c; specific disclosure of the appropriate documents to track the movement of police 
/ 

officers if their whereabouts are important. The answer that is usually proffered by 

the Attorney General, as was put forward in this case, is that either the diary 

cannot be found or it would take too long to find it is not good enough. A 

modem police force must have proper records to account for its officers. 

Facts proven 

On a balance of probabilities I accept that 

a. Mr. Anderson is neither mistaken nor untruthful when he identified 

Constable Burton as the police officer who beat him up; 

b. Mr. Anderson is both honest and reliable in ~ L S  identification; 

c. both Mr. Anderson and Constable Burton knew each other before the 

incident and that this case is one of recognition; 

d. the circumstances were sufficient to enable Mr. Anderson to identify 

Constable Burton as the person who entered his shop along with two other 

police officers and beat him with the crutch; 

e. Constable Burton was not at the intersection of Pennwood Road and Bay 

Farm Road at the material time; 



THE INJURIES 

(a) The nature of the injuries 

The claimant said that he put up his right hand to ward of the blows rained on 

him by Constable Burton. He was struck in the head and over his body. 

The medical certificate in support of the claimant's case showed that he received 

an undisplaced fracture of the right ulna. The report aLo showed swelling, 

deformity and tenderness over the right forearm. He was placed in an above 

elbow f laster of paris which was removed on February 27, 2001. There is no 

permanent ~art ial  disability of the right hand and neither is there any whole 

person disability. 

(b) Pain and suffering 

The claimant says that he felt a lot of pain in his head and his body where he 

was struck After the beating he noticed that his right hand had begun to swell. He 

took some pain lullers and went to the hospital on Monday December 18, 2000 

where he was examined and x-rayed. 

This delay in going to the hospital led Mr. Dean to launch another attack on 

the credibility of the claimant. He said that if he was in as much pain as he said he 

was he should have gone earlier. This overlooks his evidence that he took pain 

lullers. It may be that they assisted in his pain management. Also Mr. Dean 

overlooks the fact that the fracture was undisplaced. Th~s means that there was 

nothing that would alarm the claimant. What may be obvious to the trained 

medical eye may not be so clear to the layman. Mr. Anderson said that on 

Monday when his hand had swollen even further he went to the hospital. I do  not 

think that this conduct is so unreasonable that the court should treat Mr. 

Anderson as untruthful. 



(c) Loss of amenity 

The claimant was without the full use of his hand from time of the time 

incident to March 2001. He says he can use his right hand now but it pains him. 

The medical report although dated March 12,2004 does not attempt to assist with 

any possible explanation for the claimant's continued discomfort. 

(d) Damages 

(i) Special damages- 

Mr. Anderson claims: 

a. loss of income of $1 8,000 per week for three months; 

b. medical expenses of $5,350; 

c. transportation expense for three round trips to the hospital of $3000; 

d. cost of extra help for twelve weeks - $12,000; 

e. items lost at shop - $7,190 

Medical expenses and the cost of the report were agreed at $2,150. The parties 

also agreed $3,000 as the cost of transportation. I allow the cost of extra help at 

$12,000 per week There are not many house holds that a written record of what is 

paid for extra help and the rate of $1,000 per week is not exhorbitant. 

In relation to the loss of income and loss of goods at the shop I decline to 

make any award. The reason is that Mr. Anderson stated he received receipts from 

his trips to various wholesale establishments. He said that he did not take any of 

those receipts with him to court. This is not a case of being unable to produce 

receipts. The receipts were available and it does not matter why they were not in 

court to prove his loss. As is well known special damage must be specially pleaded 

and properly proved (see La~@ordMtlpby vLtltberMZ5 (1 9 76) 14 JLR 1 19). I 

am aware of the dictum of Harrison P (Ag) in Waker vAkR SCCA 158/0 1 (June 

12, 2003) which indicates that oral testimony may be accepted in some cases. 



However oral evidence could not properly be accepted here where the claimant 

says, in effect, I have the receipts but did not take them to court. There is no 

evidential basis for me to accede to Miss Maragh's request to make an award for 

loss of income at the rate of $12,000 per week 

In an attempt to secure these awards for her client Miss Maragh suggested that 

the court could take notice of "fact" that persons Lke Mr. Anderson would not 

necessarily keep receipts in respect of his business for any length of time. I cannot 

help but note that one of the receipts tendered on his behalf to support his claim 

for medical bLUs is dated July 27,2001 - a clear period of eighteen months before 

any action was filed on his behalf in February 2002. This does not suggest a 

person who does not keep records. 

(ii) General damages 

Miss Maragh says that I should award both aggravated and exemplary damages 

in addition to damages for pain, suffering and loss of amenity. I will deal with the 

award for pain, suffering and loss of amenity first. 

pain and suffering 

Mr. Deans relied on the case of Sheldon BecRf.rd/b.n./ CeczYBanR. v 

Noel Hley [Suit No. C.L. 1990/B 184 and PatnkR Bennett u The Attonivy 

G2neradSuit No. C.L. 199 1/B 1761. Both cases are found in Ajsement $ Damager 

jbr f'erronal Iyioier, Harrison &Harrison (rev. ed.) at page 257. These two cases do 

not assist greatly. They are both consent judgments and do not reflect a judicial 

assessment of the injuries suffered in those cases. Also the sums in those cases 

included costs. There is no indication what proportion of the award was for the 

injuries suffered. Therefore I will not use them as my guide in this case. 

Miss Maragh relied on the cases of LemyRobzitson vJames Bonfield Recent 

I'erronal in/iiy Awardr Made in the Szpreme Court ofjudi~uture $Jamaica, Vol. 4, page 



99, Khan, Ursula (1997) and Chwi Byan v Leonardfiites, Ar.resrmeni of 

Damages@r I'erronal Injrier, Hamson & Hamson (rev. ed.) at 204. In Byan's case 

the claimant suffered a fracture of the distal end of the radius, a fracture 

dislocation (sic) of the right elbow and a laceration of the right forearm. The 

recital of the injuries makes it clear that it is not a reliable guide. The injuries were 

much more serious that the instant case In Robzitxon the claimant had multiple 

abrasions to the left hand, tender swelling to left elbow, abrasions to the eyebrows 

and a fracture of the right wrist. He was in a plaster cast for 6 weeks. His total 

period of recuperation was 8 weeks. No permanent disability was expected but he 

was left with slight deformity of the wrist and pain. The %enera1 damages awarded 

were $269,438. The updated value of this award is $501,252 .75 using the May 

2004 Consumer Price Index of 1839.9. The CPI at the time of the assessment was 

989. The assessment was completed in September 1996. While the injuries in 

Robzitson were more serious than here it does indicate that the award for pain, 

suffering and loss of amenity ought not to exceed half of one million dollars. I will 

use the Robinson case and discount the award accordingly. 

In m a h g  this award I have taken into account the subjective and objective 

components that go to make this kind of award. The objective pans are the 

undisplaced fracture, the s w e h g ,  deformity and tenderness of the right forearm 

as we1 as the blows to the head and body. He was without the full use of his right 

arm for at least three months. The subjective parts are the pain experienced during 

the beating and the subsequent discomfort. I therefore make an award of 

$400,000. This sum does not include any amount for either aggravated or 

exemplary damages. I now consider these. 

Aggravated damages/exemplary damages 

Mr. Deans submitted that neither aggravated nor exemplary damages should 

be awarded in this case. In respect of aggravated damages he says that the 



circumstances of this case are not within the class of cases that attract such an 

award. He added that the court should not award exemplary damages because it 

was not pleaded in the manner indicated by the Court of Appeal in neAttumey 

@neraZ& Another vNueZ Grawsandy (1982) 19 JLR 50 1. White J.A. said that 

claimants must specifically pleaded together with the facts relied on if they are to 

succeed in securing an award of exemplarydamages. Finally, Mr. Deans, suggested 

that this case is not the kind of case in which exemplary damages should be 

awarded. This was the alternative submission to the one made about how it was 

pleaded or more accurately, not pleaded. I disagree with Mr. Deans on all points 

and I will now say why. 

I wdl deal with the aggravated damages point first. To resolve this question 

one must look at the purpose for aggravated damages are awarded and what the 

law states must be done procedurally to secure it. The purpose is to further 

compensate the claimant for hurt feelings and embarrassment. In this case it was 

pleaded specifically and the facts being relied were set out in paragraph seven of 

the statement of claim. I believe that this is the kind of case in which t h  kind of 

award would be appropriate. Here we have a situation in which three police 

officers enter the shop of the claimant and without any apparent legal authority or 

good reason tell him to close is shop. He refuses and he is set upon by Constable 

Burton and beaten. 

I will now deal with the procedural obstacle raised, by Mr. Deans, to bar the 

claim for exemplary damages. Paragraph 6 of the pleadings is headed "Particulars 

of Exemplary Damages". It reads in part "the ilforesazd actions oJ the Second 

De/endant.. . were arbitray and o~~ressiue". The adjective "aforesaid" could only be 

referring to paragraph 4 where the claimant alleged that he was beaten up without 

reasonable or probable cause. The standard of Gi-awsandy has been met. 

I observe that Grawsandy was decided before Civil Procedure Rules 2002 

came into effect. When Grawsandy was decided no one would know the 



specifics of the evidence that would be led at the trial until the day of trial. This 

new regime has introduced a new paradigm in civil litigation. The parties are now 

required not only to state their claim but also to provide witness statements. 

Under the new regime there is no room left for surprises. So insistent are the new 

rules on full disclosure that if a party is unable to provide a witness statement he 

must provide a summary along with an explanation for the absence of the 

statement. There is now a system of case management that helps to define the 

issues. Orders for disclosure and inspection of documents are common place. 

This was not so at the time of Gazesandy in which White JA said that the object 

C, of the rule requiring specific pleading was to give the defendant fair waming of 

what was being claimed to prevent surprise at the trial and extend the ambit of 

discovery. It would seem that under the new rules a failure to state in the claim 

form the facts being relied on to ground the claim for exemplary damages may not 

necessarily be fatal provided that the claimant makes it clear in the claim form that 

he is claiming exemplary damages. Because of the restricted categories in which 

exemplary damages can be awarded and certainly in the case of servants of the 

Crown the witness statement should make the basis of the claim for exemplary 

damages obvious to all who read it. The purpose of particularizing is not an end in 

itself but a means to an end, namely, advanced notification of (a) the claim for 

exemplary damages and (b) the facts being relied on to ground the claim. This 

same principle can be applied to aggravated damages. Lord Woolf MR speakmg 

on the context of a defamation case made the point about pleadings under the 

new rules in England in McPhzIemy v zine~ Nempapers Ltd[1999] 3 All ER 

The need for extensive pleadings including pa1.ificulars should be reduced b_y the 
requiremenl that W Z ~ ~ ~ J J J J  itatementi a n  now exchanged. /n the mqbmti/ of 
proceedkgs ziZenty5catzbn ofthe docttments upon which apatiry 
relz'es, together w.h cop23 of thatpatiry S. w2ness statements, wY 
make the detazyofthe natttre ofthe cae the othersziZe hfi to meet 
obubus. Thzi reduces the needforpatiricttlars zit order to m z 2  



bezhg raken by stlpnie. 272% does nor mean rh.mpl'eadzhgs dare 
now stlpefltlotls. Pleadings are s t d  required to mark out the parameters of  the 
case that is being advamed 5 each party. In partilzlar t h q  are still critical to 
identzb the issues and the extent o f  the dipute between the parties. W h a t  is 
important is that the pleading^. should make clear thegeneral nature ofthe case ofthe 
pleader. This zj. t , e  both under the old mles and the new mles. (my emphasis) 

The witness statement of Mr. Anderson made it very clear what he was 

complaining about and I would have been prepared to hold that the defendants 

had notice of the claim for exemplarydamages as well as the facts being relied if it 

had happened that the statement of claim had only the claim for exemplary 

damages but did not plead the facts being relied on. 
;, j 

I wdl now consider whether exemplary damages should be awarded in this 

case. The analysis which follows is an attempt to show that Mr. Dean's 

proposition is not supported by anything said in Roodes vBamaard[l964] A.C. 

1129 which had been accepted by the majority of the Court of Appeal in Dotlghs 

vA'omn (1974) 12 JLR 1544 accepted Roodex vBamardas correctly stating the 

law in respect of exemplary damages. The Court reaffirmed its approval of 

R o o k  'in Gi-awsandy and The Attorney QnearaZ v Matlnke Francti S CCA 

No. 13/95 (March 26,1999). There is nothing in these two decisions, other than 

the dissenting judgment of Graham-Perkins J.A in A'omn) which shows any 

reservation about the analysis and conclusion of Lord D e v h  in Roodes 'case. I 

should add that the other Law Lords in R o o k  'case agreed unreservedly with 

Lord Devh's analysis, classification and conclusion. I take it then that the Court 

of Appeal fully and unreservedly approved of the following passage in Lord 

Devlin's judgment at pages 1221 - 1223: 

But there are also cases in the books where the awardsgiven ~Sannot be e ~ l a i n e d  
as compensatory, and Ipropose therefore to begin b_y examining the authorities in 
order to see how far and in what sort o f  cases the exemplary pn'n~zple has been 
recognised. The h i ~ ~ o r y  o f  exemplary damages is b n f i  and clear4 stated 
Professor Street in Pn'n~iples of  the Law of Damages (1962) at  p. 28. T h q  



onginated/st 200  year^. ago in the muse Idlibre ofJohn Wilkes and  he North 
Bn'ton in which the legal29 o f a  general warrant was su~.ce.rsful4 ~hallenged. Mr. 
Wilkes' house had been seanhed under a general warrant and the action o f  
trespass which he brought as a result o f  it is repofled in Wilkes v. Wood. SelJ'eant 
G b n n  on his behag asked for "large and exemplary damage.r, " since trzfling 
damages, he submitted, would put no stop at all to  such  proceeding.^. Pratt C. J., in 
his direc~ion to thejury, said: "Damages are designed not on4 as a satisfaction to 
the iy'ured person, but likewise as a punzihment to the guilg, to deter from a y  
~ u c h  proceeding for the future, and as a proof of the detestation of the jury to the 
action itse.$" Thejury awarded 1,000. 1; ir worth noting that the Lord Chi$ 
Justice referred to "o@~.e precedents" whi~~h, he said, were notjustzfi~ation of a 
pradice in it.ref illegal, though t h y  might fair4 be pleaded in mitigation o f  
damages. This particular direction exempl@es ve ry clear4 his general direction, for 
a consideration of  hat sort could have no place in the a.ssessment o f  compensation. 

In H u ~ h l e  v. Many the plaintzf was ajoumyman pnhter who had been taken 
into custody in the courre of the raid on the North Briton. The issue o f  liabili9 
having already been decided the on4 question was as to damages and thehry  gave 
him E300. A new tnal was askedfor on the ground that this figure was "most 
outrageous." The plaintzff was emplyed at a week4 wage of one guinea; he had 
been in 1.usto4for only about six hours and had been used "very civilly by treating 
him wiih be@/rleakr and beer." I t  ~eems improbable that his feeiings o/ wounded 
pride and dignip would have needed mu6.h further assuagement; and indeed the 
Lord Chief Justice said that the personal zy'ury done to him was vey small, so 
that if the 'jury had been conjned b~ their oath to consider mere personal injury 
onb, $perhaps L 2 0  damages would have been thought sufl~ient ..." But i h y  had 
done nght in giving exemplary damages. The award was upheld. 

In Benson v. Frederic the plaint8  a common soldier, obtained damages of 
F 150 againsz his colonel who had ordered him to be flogged so as to vex a fellow 
ofJicer. Lord Manfield C J .  said that the damages "were very great, and bpond 
the proportzbn o f  what the man had suffered." But the sum awarded was upheld 
as damages in respect o f  an arbitrary and uykstzfiable action and not more than 
the defendant was able to pay. 

These atlthon2zPs c/ear& ~kstzfu the tlse of the exemphy 
pnitc@/e,* andfir mypatt /sbot/Zd aot mih, ems Zf/ fek at 
h3e~y to do so, to dzinzitzib 22s me zit thzi ~ p e  o f m e  where z2 
s e n .  a mhabh ptlpose zit mtrazitzitg the arbz2ray and 
otltrageotls tlse ofexec~tiw po wt: (my emphasis) 

From a purely standpoint the demonstrative pronoun "these" 

(used here to qualify authorities) could only have been refening to the cases 

cited in the immediately preceding paragraphs just after the reference to 



Professor Streets' work. The cases cited are the antecedents that permitted 

Lord Devlin to use the word "these" rather than to list the cases by name a 

second time. Also the word article "this" when used in the phrase "this gpe uj" 

 me", in the context of the highlighted sentence, must be referring to cases 

where there is " h e  arbitrary and outrugeour uie o f  executive power". By necessary logic 

it must have included the reference to the Ekes v mods which is cited in the 

above quotation. His Lordship made it very clear that he would not be 

prepared, even if he had the power to do so, to diminish the use of exemplary 

damages in "thir"types of cases of which E k e s ,  N~ckle and k o n  are not 

just examples but established the existence of Lord Devlm's first category. 

Ekes involved an unlawful warrant. Thir type of case, for Lord Devlin, was 

within the class of these uuthorities, that could be described as ones in which there 

were "the arbitray and outrqeous we uj" exe~xtive power". It is very clear to me that 

that the adjective "lhis)) as used in the highlighted text could not have been 

possible referring to the case of h o k e s  itself since the House held that in 

Rookes type of cases exemplary damages could not be awarded. Neither was it 

referring to any other type of case since Lord Devlin had not yet began the 

analysis for his second category. I fear to think of how Lord Devlin would 

describe the instant case. Thus both on grammatical grounds and logical 

grounds Lord D e v h  could only have been saying that the three cases 

established the proposition he expounded which eventually became his first 

category for the award of exemplary damages. It was after establishmg that the 

first category existed then he went on to see how the principle was applied in 

"other directions". To put the matter beyond doubt I will refer to the opening 

words of the quoted passage. In that passage Lord Devlm clearly stated that he 

was now going to analyse cases where "examining the authon'ties in order to see how 

far and in what sort of cases the exemplaypn'ncple has been recognz'sed". It is immediately 

after this he cited Professor Street and then the three cases including Ekes v 



?@oh and then concludes his analysis by pronouncing that these cases had 

established at least one class of case in which the exemplary principle was 

recognised, namely, cases of abuse of executive power. If one reads the actual 

reports of these cases one d see quite clearly that other than &on z! 

Ir~ede1zi.R, in which a common soldier obtained exemplary damages for a 

flogging administered to him, the conduct that attracted exemplary damages was 

quite benign compared to the beating of Mr. Anderson. From these cases then 

it is clear that Lord D e v h  saw nothing wrong with awarding exemplary 

damages in cases of (i) a search pursuant to an illegal warrant without any 

(-1 
evidence of physical abuse ( Ct"i&es); (ii) a man apparently taken into custody 

wrongfully, kept for six hours, during a raid and given meat and drink (Hackle) 

and (iii) a soldier beaten on the instruction of a superior officer (Benson). 

This long discourse by Lord Devlin, it must be remembered, was occasioned 

by the submission that there should be a new trial on the issue of damages 

because the learned trial judge had misdirected the jury on exemplary damages 

(see pages 1220- 1221). 

There is nothing in the judgment of Lord Devlin, even when he went to warn 

against making an award of exemplary damages merely because the conduct was 

wanton or d u l ,  to suggest that he had qualified what he had said about the cases 

C; in the passage I have extracted from his judgment. 

There can be no doubt in this case that the conduct of the police officer was 

abusive and designed to hurmliate Mr. Anderson for daring to stand his ground. It 

was a clear abuse of power. I am therefore of the view that the conduct of the 

police officer is w i t h  Lord Devlin's first category. The evidence on which this is 

based is as follows: 

a) the police were on West Bay Farm Road in December 2000; 

b) Mr. Anderson was in his shop on West Bay Farm Road; 



c) three police officers entered his shop including Constable Burton; 

d) Mr. Anderson deched to close his shop on the instruction of the police; 

e) Constable Burton beat Mr. Anderson with the crutch; 

f )  Mr. Anderson at the time had only one leg. The other was amputated 

above the knee; 

g) the other police officers blocked the door so that Mr. Anderson could not 

leave; 

h) after he was beaten he was again ordered to close his shop and as the police 

officers left Constable Burton drew the door closed; 

i) the police officer pointed hs gun at the claimant when the claimant opened 

his door; 

j) there was no lawful justification or excuse for the conduct of the police 

officer. 

If this does not fall within what Lord D e v h  would describe as "the arbirraty and 

outrageous use 4exe~.utzvepower" then it is difficult to see what could. What could be 

more arbitrary that a state agent invading private property, without even the 

pretense of legality, and administering a beating to a citizen who refused to obey 

what, by all indications, was an unlawful order? In Gi-awsandy there was none of 

the conduct complained of in this case. The Court of Appeal set aside the award 

of exemplary damages on the basis that the police officer's conduct in that case 

was not "overly unreasonable" and therefore outside of Lord Devlin's first 

category. 

Exemplary damages are necessary in this case because of the need to punish 

this officer for his abuse of power and to deter other hke minded officers. Having 

said this I recognise that unless and until police officers in these kinds of cases are 

made to contribute to the damages assessed there is no incentive for them to 

change their behaviour. How can there be deterrence when the persons who need 



to be deterred do not contribute to the damages? This is not a case of a police 

officer acting in good faith but made an error. The police must realize that they 

simply cannot beat citizens merely because they disagree with the police. 

The final question is now the quantum of exemplary damages. Happily Mrs. 

Khan has continued her outstanding service to the judiciary and the legal 

profession by publishing volume 5 of Re~rnt f'eerronai l+y Awards Made in the 

Supreme Court of Judi~zzture Jamaim (2002). At pages 298 - 300 she has set out 

some recent awards in this area. The three most relevant cases are Bomn (&.nfJ 

v The Attorney &neraZana'mther [C.L. 1982/B33 81; Pansy McDemott v 

C. Constab& Lew. atzd the Attorney &nerd[ [CL 1998/M328] and The 

Attorney General vMatlnke fizttcz? SCCA 13/95 (March 26, 1999). On appeal 

the Court of Appeal in BOmn reduced the award of exemplary damages to 

$250,000 from $500,000. The updated value of this award is $333,055 using the 

May 2004 Consumer Price Index of 1839. In that case the claimant was shot by 

police while the police were engaged in chase. The claimant was placed in police 

custody and charged with illegal possession of a firearm. He was eventually 

acquitted of the charges. In McDemott, Jones J (Ag), (as he was at the time) 

awarded $750,000 for aggravated damages. The current value of this award is 

$931,514.53. In that case the award was made on the basis that the attack on the 

C1 claimant was unprovoked and she was shot "in a sensitive area of the body". This 

award is too high for the instant case. In fian~z.? the Court of Appeal reduced an 

exemplary award of $3.5rmlLon to $100,000 for both exemplary and aggravated 

damages. The reason for this dramatic reduction was that the sum awarded for the 

$3.5 d o n  ordered as compensatory damages was a "penalty in itself" (see page 

20 of judgment) This was a case in which the claimant was shot in the back by the 

police while he was walking along a short cut. The value today is $155,5 17.97. 

Having regard to these cases I make the following award $400,000 for both 

aggravated and exemplary damages. 



CONCLUSION 

The claimant has established his case on a balance of probabilities. Constable 

Burton was the person who assaulted and beat the claimant. I find he was not at 

the intersection of Pelinwood Road and Bay Farm Road. His conduct was 

abusive. It was not justified. It fell w i t h  the category and examples referred to by 

Lord Devlin in Rookes v Barnardin which exemplary damages are awarded. 

Those examples and categories to which I have referred have not been altered in 

any way by the Jamaican Court of Appeal in the cases in which the Rookes 

categories have been adopted for this jurisdiction. Constable Burton's conduct is 

deserving of punishmelit. The claimant should also be awarded aggravated 

damages having regard to the humhation, distress and embarrassment inflicted 

upon him by the police officer. The total award is $800,000. Interest is awarded at 

the rate of 6% per annum from the date of service of the writ to July 16,2004. 

For special damages the sum awarded is $17,150 at 6% per annum from 

December 14,2000 to July 16,2004. Costs to the claimant to be agreed or taxed. 


