SUPREME CObL s scasiie

KidGSTON Lo PS
JAMAICA }5?//7)9 Cabinét

IN THE SUPKEME COURT OF JUDICATURE QF JAMAICA

IN COMMON LAW

SULT NG, C.L.1988/5L352

BETWESN GARY LAWREWOE PLAINTIFF
Anb LOREEN LLEWELYN DEFENDANT

Anthony Fearsoa foi Plaintiff instructed by Playfsir, Junor and Pearson.

Christopher BSamuda for Lefendant, instructed by Fiper & bSamuda.

Heard: April Z, 3, & and June 18, 1932,

RECKORL, J.
JUDGMENT

This matier came before me for assessment of damages for
negligznce arising oui of & motor vehicle accident involving the wmotor
ear in which the plaintiff was a back seai passenger and a motor car owned
by defendant.

The plaintiff testified that at about 7:30 p.m. on the
4th of May, 1986, he boarded a motor car at thc Texaco Service Statioa i
Ocho Rious, St. #nu, to go to 5t. Aun’'s Bay. O the way something happancd
and he next found nimself ia the St. Ann's fay Hespital in a bed. He did
not xuow either date. or time. te was treated by Lr. Wilson and he get a
report that he spent seventeen days in thac hespital. He had bandage over
his head on the right zide, strap on his right kuce and right forearm.

At the time of his injury he was earndag $200.00 as a woodworker

and was absent irom his worikplace for three months during which time he was



He recalied while in hospiltal paying a hospital bill for
$250.0C¢. He alsc waid $50.00 for a medical report and $46.00 for medicatriocu.
vie also paild §$1030.00 for another medical ruport frow Dr. Joha Hall.

Since hiz return to work he discovared that hie lost things easily
he can’t remember where he put things. He forget things that he goes to
borrow. Because of this memory loss he is sometimes referred to by his
workmates 48 & madman. He wag now heving sleeplng problem. Where formerly
he slept from 100 w.w, to 5:00 a.w. he was aovw going to bed at 7:00 poi.
and sleeping to & or 7.0U 2.w. He could not cops with the amount of wotk
he did before,

The plaiutiff gove details of test that Dr. wall did as also
other test on him by dr. Randolph Cheeks zt the roquest of the defendant.

Under cross-cxamination the plainiiff suid he recalled telliug
Ur. Cheeks he sufferad from headaches but niver uscd the words “pounding™
or “severe”, ie did not reecall telling the Docter that “the headaches are
wild end du not really bother me.” He had sewn Ur. Cheexs report but
disagreed with it. de had wlso seen Dr, Hall's rsport and apgreed with it
that his short teru menory was good.

fe had returned to work after the accident either in September L9EL
or early July. "The avidence which i gave as to absenco from work ie what
my mother and employer told me." He denicd telling Dr. Cheeks that he
was able to perform work as before accidenr. %o did aot recall being takzn
to the hogpital. Apsxt from what he was told e did not ramember about

his stay at the aospital. He did return for trestment but can't say when

and bhow many tiases. » had seer on a file thev i1 was Dr. Wilson who
treated him. He did wot reccll being treatud in hospital by doctors and
nurses. He did not recall his wmother or asuyone ¢lse visitling him in the

hospital. it was the day that he was golag houwe that "I came to myself

and roeovndsed then “hatr 1 was going home from a hosoital.”
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At the «nd of the cross-examinaiion, by consent; the medical
reports of Dr. Hall dated 28th May, 1990 and Dr. Cheeks dated 28th Januzry,
and the Consumer Price Indices for January 1v972 were adwmitted as exhibics
1~3, This closed thz plaintiff’s case.

Mr. Samud: amoaounced then that the defendant did not propose
calling, any witness sand rested the case for the defence.

From test cavried out by Ur. Johun nell on the plaintlff in say,
1990, he found ghar his short term wemory was pood. Bls report furthor
staras; -

“The alevascund ecnoscan of the brain doue in our clinic showed

a normal disposition of the intracranial structures, thereby
excludiig = subdural haematoma,

There wore 3 siwnlrlbanttcars iy a curvilinear gcar about
4% long located over the right fre ‘temporal area of the

scalp aud just within the haix ilnu 2} & 4% lincayr scar
on the postericor asurface of the wight Iforzarw, running
along the vidge of the ulnar pone 3) o 23" transverse scar
transect wog BCAY Dumber 2.

Yespite the overt uwormality of the neurological findings and
the ultrasound scan of the braln inhe history of post
traviatic beadaches is urnassailavli:.  Further & protracted

r \/

period of retrograde awmnesia in the 53¢, Ann's Bay Hospital
undersero s the severity of the gerious hbad injury
sustaincd, The post-traumatic licadacnes exlst per se, and

will fiud a further self-ppetuating wochanism in the
post—-fraumasic neuritis of the right Auriculo-temporal
Nerve ond the right Supraocrbpital b brauches dawaged
in scar, aucaber I, described c¢arizey. tHe also has a
Depregsion ﬂu@d]ﬁg treatment.

=
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In addition closed head injuries this nature are a known
precursor of post-~traumatic rpilepsy in 53+10% of cases,
prema%uv0 Sdzheimer's dementia apd pr“mfturu Parkinson's
disease {zhasing palsy) in 2 smalicy ag(-‘_° These

are very disscling and lite~threstew ses, which
would adversely affect the prospacts ung man at

the work pleac. and in the community.

Dr. fandoiph Cheeks. a consultant Bourosurgeon saw the plaingiff

on the 20th of February, 19924, 0On exauwination the plaintlff did not suom

depressed. Un mewmory functilon he was assessad showing definate

ieficiceney in recvat memory function. This iz about thirty
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Trhe sire of his head indicztes that the impact was
focusad over the right froncal and temporal lobes
resulting in injury to the wewory apparatus in the
tewporal lobe, and the clinically evident distuvbance
of mumory. His judgment, insizbi personality and
reagonlng abilicy are unaffected, but the processing
ot Gew informatioun, dependent =z it is on the ability
te steve and recall new data, would be impaired. He
Ls thus able to retun to his old job and perform at
aecident level because new skills are not

\£)  Thin head injury carries a small risk of vpilepsy
daveloping as a late seguel. Tt is six years since
tiw: aceldent and uo siezures have sccurred thus far.
the risk is assessed at between oue and two persent
Jate1 N

(3) apart

frow the epilepsy risk it is very unlikcly that
bur Wi

sufier from aay other complication iu the
uzure arising out of this single apisode of head
injury six years ago.

Mee Peavson for the plaintiff sucwitred that the cross—examinazion
of the plaintiff established that h. had a defective and faulcy memory.
No matter how small the risk of epilepsy wae the court should have regard
and give cifcet Lo il

The sprcial dumages pleaded hove D rroved gond on the question

of geweral dauages reforred to Court of Appesl dociSlon in CCA No. 50/9C

Bluck vo Bhelal et 21 where in July 1931, the Sourt of Appeal made an

ward of $i0G, 0000, YHe viewed the injuries in the iastant case as woys

serinds thaon the cited cnge. He also cieud the

w2 of Showder v, Walters

at page 1 of Volume 3 of wdrs. Khan's works ound suggested Lhat an amount
between $200,000.00 to $300,000.00 would be appropriate for pain aad
suffering and lese oi wuenitics.

r., Samuds fox the defoendant subnilted (L) That the plaintaff was
not & witness of truth {(41) the claim for emotinval and mental trauma had
not been sufilcicutly established. (1ii) The svaluation of the plainiiff
as given in the medical reports was based o information and datwe given
not be verified.

by the plaintiff bincell and such cvazluatioco ¢




No evidence of any difficulty with his present jolnt-venture business
there was no pleading of depression; loss of memory or unconsciousness.

His fauitering inm the serial sevens test coulu bavs been contrived knowiizg

hie was cowing to court scon or that the test w.o = request by the defendanc
or through deficienc education.

On the gues

Semuda submiteed thae
thuere was no evidence (o enable the court to find that the plaintiif did
not work for theeo woutiis - having regard to injuvy suffercd he su Eges
OHe month &8 rougousble. The loss of clotiiing i3 not sufficiently proved
as also cost of wmedical repori.

Un e guesiion of General Dawap<g. oo woas of the view that
case of Black (supia) wis much more serious and that the iﬁutabt caae~WOu1d
have attracted =wn .wagd of between $25,000,00 to $35,000.00 if court
accepts that there is an lspairwent of memoxy. i this court reject thak
memery Impoiraent is proved all would be Laft is luaceration for which an

award of $1U,000.00 would e appropriate.

fir. Soawuds referred to the case of $/L § 397/84 narry Sobaraws v.

.

ary, 1951

Kuby Bickwell ék g;§ 2ith S.pte

It wus his opinion that the evidonen was wanting in so far as

the allegations of dapzirment and the atteudsnik piroblems of which the

)

plainciff complained. ‘ncoanscicusness for GAV S gs an alarming medicsal
fact, The cat scao exonination was pormal. Unconsciousness for a loug

brain damage which would show up on the cat scan.

Uther cases refsrrod to were Ivan Tulloch v, fsso Standard @il -~ Lhuns

Voluwe 3 pagw 2z2. Sylvesier Charltor v. Supcr Star Bus Couwpany & othors

Kinans Voluie 3 page i

e, Samads said that the injuries 1p the Showder casc were

.

far more serious than vhe instant case and thercliore irrelevanct.




Conclusions

On the pleintiif's own adwmission, all the evidence he gave of
injuries he received, time ﬁe spent in hospital and timelﬁe abeent from
work, were hearsay. He remembers nothing about the accident. save that
hie recalls the day his mother took tim from the hespital.

in the case of ynited Dairy Farmers v. Goulbourne &

[

varberry J.&. suid

Yhwards wust be based on evidence. 4 plaintiff goeking

to sucure an award for any of tun weopnised heads cof
damage wust offer such evidencez dirccted to that head,
nowever teouous it may be. In mad - wwards the courts

do thelr beoo to measure the incoi hensible or the
immeasurabls (e.g. pain and suffeiing or loss of amenities)
but there is a Stdbn at which this cuds and shaer
speculation begiuns®

The plaivtiff called no other wituess Lo support his claim and

-

d by conseat were 2ll the court had to deterwin:

medical reports tende
what were the injurics and the extent of those injuries. These are two

emingnl; weurolagi:

vr, dall saw the plaintiif in say 1990 while

Pr. i{heeks saw hin ic February 19¥zZ. They both vased thelr reports on
information supplded to then by tie plaintiff hiweelf. The reporis are
in coniflict in seversl arcas,

both voctors found @ healed scar to right side of his head which
coniirms that he d¢id have an head injury and I e0 lind. I understand poth
Doctors to be sayiuy o long stay in the hospitni wos indicative of a sevaer.
head iwjury. peut his history of a L7 day stny i the hospital has not bLaun
supported -~ alsu no support that during his sésy in hospital he was
suffering frow 2 loss of memory and only tame veo himself when he was being
taken home.,

Against the background of Dr. Bali‘s finding that the plaintiff's
short terw memery was good, how can chis Lo vaconciled with Dr. Choeeks'
finding of a 35% deficiency in recent memory fuvevilon. The plaintiff whilc
giving cvidence had mo difficulty in aanswering questions as to what he had
for lumch the day beforo, the costs, how he travailed to court, how ue
travelled to see Urx. Cheeks and the costs and who uccompanied him. ie
also gave clear evidence of the amount he claiwed for the various icems

under particulars for speclal damages,
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As counsel for the defendant has suggested it may be that the
plaintiff, KuOWLNg, ne was coming to court soo0i and knowing that Dr. Cheeks’
report was requested oy the defendant, he delibsrately contrived to put on
a poor show. Dr. Chesks concluded his repuris that it was very unlikely
that he will suffer for eny complication in the juture apart from a 1-2%
risk of epilepsy.

Turning o the particularsg of injuvies pleaded I find thut ticre
is evidence to cupport tihe claim for (1) emotional snd mental trauwa,

(1i}) laceration of ihe frontal regicn of the head (left pleaded)

{(1ii) laceration of ihe vight hand (Left pleacod)

The claidm for Terminal Insownia has uot been supported. Indeod
itis evidence wus 0 the effect that he was slsepiayg for longer hours than
before the accident There is also no support for his claim for unconscious-
ness., ids final claim for retrograde and poot trauwatic amnsuis has support
from both doctors and is accepted as proved.

Joder bpoecisl Domages I award che awcunt of $346.00 as claimed for

hospital expanses cad Che sum of $4Z20.U06 for ditews lost and $1,000.00 for
cost of medical repore. The claim for 3 moniitis loss of income has not been

proved., However, be had an head injury for which he was hospitalised. Ha
could aave lost iucwss for a period. I award & wosks € $206.00 - 5300, 60
per week.,

Ou che guastion of General Damages, L will be relying on Ur. Cheeks
report as it is the wove recont In go far s the likelihood of epilepsy iu
concertied. This 1 fioe 1s now so rewote taan wo award is being wmade to cover
tiat unlikely evernt,

The casvs quoted by bLoth sitorneys ame far wore serious than the
instant cese. The cleosest © can find is vne 1 assessed on the

29th oi January, 19%i. CfL 4017/8&Y9 ~ Donaid fenry v. Robinson's Car Reutals

& Another. Ther: the plointiff suffered a Liunt head dinjury resulting in

cercbral concussion. A-rays suggested he had a closed uinderpressed fracture

@
ban

of the right fronc:) boune. He had head pain
He gpent ten days in the University Hospical. de was fully recovered aftex

6 weeks. For pain sund suffering I awirded bim $25,G00.00. 1a todays money

»y one month and bouts of amaesia,



thds is equivalent Lo about 350,000.00. 1ir

reports and frow his evidence that he still

ar iner.ase is moada of the above sum to $68,00L0.00 due to

sufferiy; frow headaches.

is apparent frum the medical
cuffers from headaches and

his prolongad

The awstos will therefore be as follows.

Special

from 4th May. lUde to ioday.
j o

General aompes- 360,000.00 with intarcsy

irom date of scevice of writ to today.

interset € three percent (3%)

=

three percent (34)

Costs to the plaintiff to be agreed o taxed.






