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(Acty.)

On the &th, 7th and tth June, 1%8Y%, arqguments
were neard in chamrers in respyect to three summonses
v which the Defendant/Applicant asked the Court to:

rent ana give lesve to file

() set aside a Jw
its defence and counterclaix gut of time

te stoay and set aside the writs of geiszure

,.
U’
-~

sale and L oeesession isgued pursuant to

n

and

5

{a) supra and
J )

(c) t¢ strike ocut the writ of suacns andé Sta

ment of Clain.

Tne Court reccgnizine that urgency attended this ;

ratter deliivered an oral juvdgment on the l1Zth Jurne 15eS

and undertook to recuce thot judgment to writing. This

is it. .

From at least since 1884 the Desendant/Applicant

hac been conducting business in Lane Flaza under the name
of United Pharrmacy in premizes tonanted to it by the

Plairtiif{/Fespondent. I zet out hereunder the sequence

- el g

ot wvents botween these two parties which are relevant
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{4)

(5)

pemanc catew rebruary 1o, 19de frow
tann, Cox and Crrett kttorneys-at-Law four
the Flaintiif for the suww of #31,500 tor

arrears ot rent.

Apparently coime courresponcence teox place

petween the Derendent's Attorney-at-Law

end the fipm iJun Cox und Orrett pervaining

to the demana mane., Dowvever DY Jvene 198y,
ars. I'e Levers dttorney-at-Law, now aad
conGuct of wne Flaintiit's Cauvge ana in
response Lo cornuidcotion from her the
Desvncant by letter vated Tuly 1&, 1988 set
cut in detail a compilation of its iinencial
accounting by which the bLetendant at that
tiwie 15 cwoa the sum of $10,300 {Exnibit Pl 4.
it is zgroeed Chet the invitation ivom the
Lefendent in the last seontence of that letter
o YAincly let us hear from vou in respect

to theco matters® until now has not been
accepted.

e
o

Ln L7th January, 1%EL the Tlaintizf files
a writ with 2 statement Cf clalw enuworsed
thiereon.,

hy letter dated 1st February, 1989 the
Reiendant requests ifurther and better

on 2nd Februarv, 1989, an hAppearance is
entered by the LDefencant.

Ly letter dated 13th February, 1989 the

[
°

Piaintiff supplied periiculars (Exhibit
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(7)

(8)

(9)
(10)

(11}

(12)

{13}

(15)

Un 2Znd March 1969, a signed jesigment was
lodaged in the FRegistry to be entered.
On or about the 6G6th April, 19%2%, a request
ef the Plaintiff by tilie Defendant that a
consent be given to file its Defence ana
Cecunter Claimm cut of time was denied.
Cn 9th May, 19389 judgment is entered.
Cn 10th May, 1989, the Defendant filed a
sunmens under section 199(a) of the Judicature
(Civil Procedure Code) Law for lecave to file
its Defence and Counter Claim out of time.
Cn tho 18th dlay, 199, writs for seizure
and sale and for Possessicn were issued
to the plaintiff.
On or about the Zind May 1989 the Defendant
was aware of the existence of these writs
of seizure and sale.
Cn 29th kay the summons mentioned in {(10) Supruo
was adjourned sine ¢ie "as it no longer had
any significance, Finecl Judgment heaving been
entered against the Defendant" See para 9
of the Affidavit of Miss Nancy andersen in
support of summons to stay execution,
OCn the 29th mMay 1%:9, the Defendant informed
the Plaintiff of its intention to shortly file
& summens to set aside the judgment and
the plaintiff indicated that a contest
would ensure ther=on.
On the 30th May, 1%8% the writ of possession
was fully crnsurated and the writ of seizure

and sale partially consumated.
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{16) On the 1lst of June the sum of $5(G,067,64 was
paid by the Deiendant to the railiif in
respect of the vrit of Seizure and Gale.,

This was stated by Mr. hiller in ergument who
wade it clear that this paynent was in no
way an adiwigsion of liability in thet regard,

I ncw get out the Statemornt of Clain in full.

STATEMENT OF CLAIK

Ey Lease cated the 12th day of January, 1987 the
Plaintiff demised to the Defendant tihe shops numbered
19, 20 and 21 at Lane Flaza, vid MHope koad, in the
parish of Saint Andrew for ithe terin of three (3) years
cewmencine from the lst day cof Januvary. 1986,

The said Lease contains a convenant vwhereby the
Defendant convenated with the FPlaintiflf tc pay ite

rent for the premices Jduring the said term ne follows:-

(1} ouring the first veor commencing lst

canuary, 1Ste¢, - 554,000 oo
(2) During the second vear comwencing lst

January, 1887, - $63,000 n.a.
{3) Luring the third year commencing lst

Januaxry, 1988. -~ $72,000 p.a.
The Defendant 1s in arrears with sa#id rent in the
sum of $44,250.00 which is due and payable.
Bnd the Plaintiff claims possessicn in view of the

arrears of rent due and payaile.

PARTICULALS OF CLATM

Ané the Plaintiff claims interest on the said sum

from the date of the wWrit until Judgment.

fgd, FRIYA A, LEVERD (MES.)
ATTORNEY-AT~LAY FOR TLE PLAINTIFF
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br. hiller launched & twoe - prongac attack con

the statement of claiw. Firstly, he would Lave the Writ
of Summons ana Statewent of Claim struck out, in that the
"mandatory provisicrns® ¢i section 18 of the Judicature
(Civil Procedure Code) Low hereinafter referred to as the
Coue ™ W1$ offenced.  Secondcly ne contends that the State-
nent of Claim ignored section 238 as no reasonabkle cause
of action is pleaded. Aag to the first he peints oug,
viiich is fact, that the address of the Lerendant is not
iez Uld Hope Road, but 121 ©ld fope Koad. Ipso Facto the
writ ic invalid. There is olwicusly no merit in this
subiniseion which pays ant regard to the awischief of that
section and disregarus sections 4275 and 67¢ of the Coue.
I will cnly quote section 679 which is as folliove: -

"8o application to set aside any pro

rroceediny for irr@gularitv shail

be sllowed unless made within

reasoneble tiwe, nor it the party

applyving has taken any fresh step
after Lhnowledge of the irregularity.”

¢n the 2nd liwd it is arcued that there is no
full and cormplaete statement of the cause of action and

the auvthority ¥rahauvf v. Grouesnoxr -~ (i8%Z) 67 L.Y. 350

is relied ¢n. It is said that tke claim is not particulari

nor Goes it reveal an entitlement tc possession and it is
ageveic coi clothing®. I do not ayree. The cause of action
quite rlainly is the recovery of possession. If the
Defendant is prejudiced in filing its defence because it
thinks that mere is needed than appears there are ample

mechaniem wherceby that whiclh is neaded may ke sought.
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SUMEOHRS TC SEY AZIDE JUDGHMENT
AND LEAVE TC FILE UrFinCE AND
COUNLEFCLATI OUT OF

vr. willer in seeking the aid of Section 258 of
the Coce has submitted thet in respect of that part of the
Judgrent which pertains to arrears of rent there is ne
clain - merely a statesent as to an allerned ctate of affairs.
Therefore the_ judgment is irrecular. In general he arques that
the overiding criterion which should influence the exercise
of nmy discretion is whether or not the detendant by its
provcsed deiancv has denmonstrated that there is a triable
issue. Ie woes not regard the Lefendent's delay as inordinete

and he staites that there was much checking to be donoe of

the alicved vigures which required meetings with the Defendant's

aecountants. Finally he says the Plointiff/Respondent
always knew that issue had been drawn end that a defence
was Lo be iiled and nteps had been taken which clearly
incicatec enthurisym and action to engage in contest,

Ur. rarnett's ansver was that the cause of action
for arrears of rent is clearly stated. T%The relief, namely

claim for payvm

. 1s rei specifically stated but the clear
inference ig thet this iv also being claimed and this has
beer. 50 understood by the Defendant whe has in fact exhibited

draft Defence in answer to the claim. Further in tiie

2]

alternative i1 there is ne clein., ndirent would providae
a curs. ke uescrives as gpuricus the Defe sndant/Applicant’s
assertion that time was needed to investigate figures

since no conplex accountancy wes invelved, Over a year had
elepsed since the dispute started and 4 months since the
writ hed been filed. Accordingly the delay is inexcuseable.
in anv event the application o set zsice the judynent

iiv Defence and Counterclais ocut of tiwe is related

4]

to and dependent on the applicatiop to zet aside write of

S



seizure and sale and possession vhich have already Leen
conswiatad, because a fallure te cbtain a setting asice
0f these writs must nececgarily result in feailure of the
instint application.

fection 195 of the Codo states thats-

LR

it oL

w shall state
s the relici which the
neiff cloims, either simply er
the alternative ..coeococ’

vcxy stats
- t .

It is not my view that this recuiremernt permits
an inference te be orawn. If authority bhe neoded, I nake
reference o Faitfnll v, woodley 1890 43 Ch.D 2t page 28¢

where ¥orth i said. -~

"I am not avare or eny case in which
relict net askeo by the Statement of
Claam hao been cilven acainst a
Deiendant vwho uile net appear et the
trisal of the acticn.®

-,

Prosunably the latter part of the sentence quoted

QErvios

qes a gituation wheroe at the trial there could ke

sudment whilch Lrings me to the contention that an
anenCinent couid efifect & oure. Decticon 259 of the Code is

as follovs, -

"vhe Court ¢r o Judge wmey, at any
stage of the procesadings, allow
elthor g v to alter or amend his
incorgements ov pleadings in such
manner, and on such terms ag may
pe juct, end all "uch amendnents
shall be made as may be necessary
for the purpose of deteraining the
real cuestions in controversy
Lbotween the parties,®

The real guestion in centroversy, Dr. Barnett

-

says is whether rent is dve and payablie and therefore the

likelihood of an azendment being granted is real. It is

unnecegsary for we to corment on this, as the ifactuas

sitvation is that a judo Las alresdy lkeen euntered
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in circumstancers where there is no olainm and upless ond
until such crendoent is grented the pPlaintiff/kespondents stands cx
falis on what now obtains.

in thisz watiter the rlaintiif/lkespondent has insistes

zeur:. )l richte within tne Code. It hags acted

wito expediticn. The D@fendamt/%pplicanﬂ rosition inp
recpect of the Gel?y is not convincing.

ficwever it heg not been ~crgued that this deley bhas resulted
in any prejucice o the plaintiif. This is not & situstion
wvhare deloy was cccompanied by silence and/or inactivity

on the part of the Defendint/Applicant. There was every
incication that the issvee were to e contested and it
coannot ke said that procrastination was been enpioyed

as a teoul to frustrate the realizaticon of the rights oF

the Plaintiif/kespendent. I respectfully acopt the word -

of Carey J.A. in Manteca Warehouse Limwited v. Anthony
Chin-Tue et ol Scc C.h,., No. £5/67 (unreported) where hLe
said-

"In crder that 2 litigant should
Ye driven from the Judgient seat,
scne very quodd ro.cons should be
ghown %o ullow tnat to take place.
Delay by itself and that has been
demonstrated here, 1is not in ny
Jwignent encugh.”

“he Defendant/Apnlicant proposes to fight the
actior cn the ¢round that it Las over-paid the plaintiff
becnuse wonies which have beer so far colivcted from
it is excens of wiat vas poveble under the lient rRestriction
not and when the amount overpoid is set Off against
AXYEnrs allege&yther@ will he no debt. It has not been
even faintly argued that the fefendant’s position is
without merit. I will be further juided by the principle
adumbrated Hw Loxd wright in Lvens v bBartleam 131537] 2 Ak

-

G646 ~t 556 where he szid thoe in considering woether &

34T



"The primary consileraticn
wether e .Iau...s maerics

ich the Court sihculd

pay heed. L merits are

shwown the Court vwilil not

mrime focie sire to

let pngs a ﬁL nt on

&

which tm.re m ol k::een ne

P

In this case the deferndant shiowld ke nlloved
o neve ils away in Court. In view of wy decision
pertaining to the swmons to set aside the write of

ecution it is unnecessory for me to deal heazd on

with Wr. Dornett s lrgt

ra

ubinissicon on this aspect.
suftice it to say that ag & generzl promcsition, tha

not seem to bear the stamp of authority.

©
o
=
-
w
0
t.:.
=
b<
;
i

STAY OF pXECUTICH acD SEYTING
AGIDE WﬁITﬁ CF CREIVURE oAbl SALE
BESION,

ruscession Ly the Fleintiff/lespondent Lwving

peen eifected wnd writ of Lcizure and sale having been

satisfied, the question of a stay of execution was

2



rot canvessed, As regaras setting zside tue write of
executicn Wr. Uiller's starting point ve ¢ reference to
saction 597 of the Judicature (Civil Trocedure Cole) Lavy
which is--

“ihe Court may at ary tims, upon

reszsonainle cavee being shown,

stay or set aside any writ oi

executicn on such terrs asg justice
ay reguirs.”

Yhe bmrder of l.r. ¥ilicer’s contentiong vere
farstly that the judyment kad Lo e served on the

Derendanc/aAnplicant before tie: writs of execution coula

preperiy e ceasuneted in order that the Uefenaent/bpplicant
coula hnew what tie obligations were, especially as the
writs were pursuint to o Defavlit Judgment. ‘This wag a

bela ursupuortcd assertion which finds no fazvour with

the Court. CZecondly. e argues that if the judement ic

set aside it wonld necesserily follow thaet the wrive of

should Le set ngide. Yoirdly, he says that the
plainti’f cucsht not to be ailowea under thie ceoluur of

the process of the Court teo reap the benefits of a judoment
k!

which hes been sot aside. Thisg svbhuission is based on

the judumen

ol Culeridge J. is Due dem OStratford v. Shail.

(1644) 2 Dowe and L 101l and is in fact Isissima Verbe

in respect of thet the wenvitimate sentence in that judow
Dy, barnett supdtted that once the writs had bheen

consunated the cuestion ¢t getting oside coulu not canvassed.

The tenancy vas at an end. kven if a consumated writ

could be set aside the Lefendant has nct shown reasonable

cause in that no reasonable ¢grounds have Leen shoun for

c¢elay by the Defendant in not f£iling its aefence.

rurtiier it is contended that scchions 5%6 and 597 ot the
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Ccae shoule be rend tovether and accorainyly the Defencdant/

applicunt az failed to show ®the ground of ilacts which

hove risen too late Lo be pleaded.”™ {(Section 594j

Finally setting asice the writ of peossesgion would be

]

¥

o)

-

ANl e¥ercisy

I

futility since the tenancy held by virtue
of a lease (¥xhibited) expired on the 3lst of Deceubeor

‘-

1953 and thet in accordance with the teras of C

b=
o)

el

[

[ 44

¢ (3)
of the soid lecge & notice to guit had been given to the
vetendart and cccordingly e wifect of that noetice was
it gince the 20th February 1909 legal relaticns between
the Plaintiif/kespordent and tihe Defendant/Applicant as
landlord and tenant had terminzted.

¥y . #iller countered the submission of Jo. Bernett

wras the convumated writ by relyin

4]
]

&

porsoge from helsbury Lavs of smugland 3rd Edition Volume ldc

at. peye 67 para. 104,

Fhen the judgment is reversed or
ut osand the writ of

£ aside after
grecution has 1 completea on
crier will be noae thet the plain-
tiff do restore vossesgion to

the fdefendznt o...."

F P
ol Juadg
ROSECEL LGN

e extracte irom that passage the princinle thot

ct thet, as 1n the instant case, the Leilendent/
Applicent bag been dispossec io ne ey to the setting
esice of the writ of posgession. he cited 1n syjport

the iolloving cases: Doe d Williams v. Williams (1834)

st
way
’-2

3

2h¢d & EL p. 381 (ii) Doe ¢ Stratiord v. Chail {1388) 2

Dowi & L 161 {iii) Doe ¢ whittington v. hards (1651) 20
id LB 406, This position iz suneorted frow 2 passage

in the suprene Court Proctice 1967 Vol.l at vare. 46/3/2

2

wihiere it 1s ototed tnate-

LSO




"ihiere & Ulﬂlﬁtl;f nas entered
unaer .~ni LOY BOoS “&ssicn
pessession ilssued
t‘kvc>1:e>1vxaa er and wvheroe the
is subscquently sot apine ¢

tie plaintiif nevertheless iuil)
te regtora pussession to thne
velendant; the defendant chould
apply by swnons to a raster for
an order aetwlng nslde the wrig
Of POSSOSBLON c..o0s.. CO LB8UE
writ of restitution,

..

ot &

It is tharelore clezr that a writ of pcssession

1

1]

Deen congsuwaaten 15 no bar to the getting aside ox
the writ by which possession had beon assumad.
The discussion 86 far hes veen cpecifically with the writ

0i possession out there is no ooen why the name principle

snoula not inforr the peosgiticn with respect 1o the writ

3
PES

£

fia

“here been reasonable cause shbown? It scens

o]
s

indisputabkle that the Sefendant is on sure ground in

respect o tie writ of seilzure one sale. kAo has already
been decated there was no claim on which a judgment could
be entered anc therzfore «ll that iollove therefrom is
irredeemable taintea. In any event, the sum "claimec”
toxr which the juigment is entered was ilnaccurate in that
6,500 was peing “cladimed® dor the month of January 1989 when
cnly 76,000 ought to nuve bewen Yclalmed® by virtue of the
lecsed ngrecment, See wu%r y:”gggkins 1913 2 R.1B. p.412).
Thers ig no warrant either in principle or authorivy why
cections 596 and 567 should e read tocethey. Accordingly
theare is no need for the Lefenuant 1o acduce facts whiah

rleaded. Ag regards celay that

.

have arisen woo late to bhe

dealt with., In this case it would

olready Lwen

seer to follow that once the Ivdgment ie set aside the

[P R DR I PR I T e gy B s e [ W Y o o e A ooy e Ty o g
wiit showla also be gset nsgide. Pyt Dr, Darnett coye thas
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would he an exercise in futility. The short answer

Lo this is that the guestion of restitutiow is not bhefore

me .

In passing, the Court guerried whether the ccrrect
been followed in respect of the entry of
jucorent in the recovery of possession in default of defence be-
ing filed., It is submitted that in the instant case the

zuswer is yes and roeliance was placed on sections 7% and

76 of Lhe Code. T was 2lso told this wao the proctice in

the profescion. However, it may well be that those

secticne ave liamirtec to default of apperiance or where

liwdited Defence hug beocr Ziled ana the appropriate

section 1s that ot 250 of the code in vwhich case he who

e enter  Judgnent in default of defende in recovery

of peossession matters must if representec by ap atiorney-

at-Law produce a certificate or if uurepresented an

atfidevit to show thav "the action is net oene to which

gsecotiun 250a of this law applies.®

in cenclusion nwy cecisionsarxe (1) The sumiong to
strike cut writ of
suresens ond State
ment ol Claim faiis.

{ii} The Judement in

Default is zet
acide and leave ig
given icr the
Befendant/Applicant
te file ite Deiencoe

-y

and Counterclai

within 14 daye

narect.
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{(iii)

There sheli be costs in the cause,

for counsel for Lcth parties.

RS2

The
andG

are

writs of feisure

dmle anu Pomsession

Cexrtificate



