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IN THEVSUPREME COURT OF JUDICATURE OF JAMAICA
IN EQUITY

SUIT NO. E 66/84, E 195/86

BETWEEM MILTON LalLCO PLAINTIFF
“A‘N D MELVIN KING 1sT DEFENDANT
AND BARBARA ARCHIBALD 2ND DEFENDANT
AND SHIRLEY BROWN 3RD DEFENDANT

B.J. Scott, Q.C. for the Plaintiff
Allan Wood instructed by Levy, Hanna & Company for lst Defendant.
W.B. Frankson, Q0.C, for the 2nd and 3rd Defendants.

HEARD: 3rd, 4th and 5th July, 9th and 10th October & 1l2th December,
1989,

RECKORD, J.

These actions were consolidated by an order of the Master.

The Plaintiff seeks as against the lst defendant specific
performance of an agreement in writing dated 5th September, 1973,
between the plaintiff and the lst defendant, whereby the 1lst defendant
agreed to sell to the plaintiff Lot 3, Sterling Castle, St. Andrew,
registered by Certificate of Title at Volume 1112 Folic 95 in the
Register Book of Titles for $34,000.00. In lieu of specific perfor-
mance or in addition, he also seeks damages.

As against the 2nd and 3rd defendants who subsequently bought
the said Lot from the 1lst defendant in 1978, the plaintiff asks the
Court for a declaration that they fraudulently obtained title and
accordingly the entry in the Register Book of Titles in relation to
the transfer of the property to them should be cancelled.

I will deal firstly with the case against the 2nd and 3rd
defendants. From the very outset they denied knowing anything of
the transaction between the plaintiff and the lst defendant. As s?j
out at paragraph 3 of their defence, they were bona fide purchasers
for value from the lst defendant who was registered owner of an estate
in fee simple in possession without notice of any other interest.
Accordingly, relying on Section 68, 69 and 71 of the Registration of

Titles Act, their Title was indefeasible.
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The Plaintiff having alleged fraud against the three defendants

15 required to adduce evidence in proof therevof. None was forthcoming. At

ciie end of the case for the plaintiff, his Attorncy-at—

law said that alchough

he had called no direct evidence on this point he was relying ou the law as

set out iii two case¢s.

The first was Assecs Company Limited v. Mera

Reihi (1905) A/C 176.

Mr. Scott submitted that if circumstances of fraud is konown to the ageat of «

"

person, such person was idable for the consequences of

firm of Livingston Alexander and Levy was aware of the

o

botween the plaintiff sod tie lot defendant. They had

the fraud. The legal
agreenent for sale

zhe carriage of sale.

They also had the carviosge of sale between the lst defendsnt and the 2nd and

Ard defendant,

It is to b noted here that in the "Assets’ case,

mean actual fraud, aot constructive or equitable fraud.

fraud was held tco

The secoad case relica on was Atterbury v wallace -49 English

Reports ~Chaneery page 465,

In this case i¢ was held that if the solicitor acting for one of the

partive knew of the fraed, then the knowledge thet be had is fwputed to the

party for whom he acts ~ My, Scott further submitted thoat the suspicions

Livingston Alcxaader and Lovy ought to have been zroused -~

they also dircetly

concerned will the seortgage to the 2ad and 3rd defeadsuts. The fraudulent

conduct of the lst defendent belng known to his Attorn

this same piece of laad wice - this fraudulant conduct is attributable to the
Znd and 3rd defendants for whowm they were acting in the

In a preliwinary objection taken before the o

ryis -~ the selling of

corriage of sale.

vidence began, the

Court was referred to the case of Enid Timoll Uylett vs. George Timgll -

5.C.C.A. No 28/76, whare Kerr .1.A, sald at page 5 of the Judgement. "It is

clear from the decided cases dealing with the interpretation of "fraud" in similar
lugislation, that the word Jdoes not embrace what is som

fraud.” He referred to the "Assets” case where the Privy Council held that “by

in these Acts is meaat sctual fraud, i.e. dichonesty of sume sort, not what is

:

called, constructive or equitable fraud...."

=

The 2nd and 3rd defendants aever gave evidence, neither did they call

+

witnesses. NMr. Franksow submitted that there was no evidence pointing to
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to any dealings between this plaintiff and the 2nd and 3rd defendant and that
joining them in this suit was a misconception.

Mr. Wood submitted that it was the lst defeadants® case that he thought ti ¢
the plainciff was uo longer interested in the performance of the contract -~ he was
asking back for his deposit -~ 1if this is accepted as true then his selling to the
Zna and 3rd defendants would not be frauduiunt° If the lst defendant was not
fraudulent then the secend ond third defendants could not be fraudulent. There was
no evidence that Livisgston Alexander & Levy were Atiorneys for the second and thir:
defendants - they were Attcorneys for the first defendanc cod had the carriage of sqi.
It does net follow that knowledge of contract is knowludge of frazud, It was wholiy
uncenabla to argue that Livingston Alexonder & Levy would have known of the comtin. ..
cxistence of the apgrecment of sule to the plaintiff.

Upon what basis, therefore, is the »laintiff asking the court tc impute
fraud to the second and third defendants? I can find nore. Save and except that
they bought frow the first defendant, there is no evidence that they knew the
pledintiff or konew of any sypreement for sale of this property by the first defendaut
the plaintiff, cor indecd to anyone else. HNo konowledge can be imputed to them throus.
auy agent or Attorney as they had none.

The plaintiff hoving failed to prove any fraud whotever, thore will be
Judgement for the seeond and thivd defendonts agaiast the plaiuntiff with costs; to
be agreed or tuxed., Money paid into Court by the plaincifi as security for custs oo
b pald to the Attoraey=-at-law for the second and third defendants.

Turning now to the case apgainst the first Jefendant, st the end of the
plaintiffs’ case, the Attorney-at~law £or the first defendant aboudoned the amended
dafence that it woas the plaintiff who breached the apreement. He slsu abandoned tii
zllegation that exhibit 4 - the letter from the Ist defendant to the plaintiff dac..
9th March, 1984, was as a result of any coercion.

Having wade the finding tahat 1 have 1o relation to the second and third
defendants, that has effectively disposed of the plaintiif's claim for specific
performancz. The first defendant has admitted rhat e is in breach of contract.
Demages; therefore, ig the only rewmedy left open to the plaintiff. His Attorney has

submitted that the plointiff is enticled to damages uuder three heads:-
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(1) Damages provided for ian the contract itself.

\iij Demages for delay in pexformacce if Court found slze to
gecond and third Jdefendants fraudulent.

(iii) amages for less of bargain.

v ek B 3

Special condition 4 of the contract, providés that:=~"

"1f the house shall not have been completed by the
15¢h October, 1973, then the vendor agrees to pay

to tne purciheanzr interest on the deposit of $7,000,0C
at the ratz of 107 accruing from day to day until
the nouse on land herehy sold is completed”,

This coutract can be said to have came to an end on the 1llth of

Auguczt, 1978, wheu the first defendaunt trausfered the propsrty to the seccond

and third defendants, If interest is
i.e. $700 per annmw or $7,000.00 for 5

If calculated @ 10% or $700.00 per day

calculated at the rate of 107 per anmam
years ~ this would awount to $11,273.58

as the item seem to suggest, thdls woula

amounts to the staggering suas of $1,277.502.00, a sum which nelcher party if
they considered it would have contemplated.

Un the guestion of the loss of bargain Mr. Scott submitted that this

should be the difference Batween the preseant value of $500,000.00 and the

The pea~ral rule is that damages is assessed as ¢ the date of brsz

unless exceptional circumetances are shown - see Johnson v. Agnew (1979)

1 4PR 383,  Wo exceptional circumstances have Leen shown in this case and I
will thevelfcre abide by the general rule,

There is uno direct evidence as to che value of land in that areua i
June, 1977, when the first defendant said that plailntiff demanded the return ..
his momney. However, in August, 1978, the property was sold for $28,000.00.
The first defendant had suffered a leoss of $6,000.00 . The Court takes
judicial notice chat the wvalue of laud fell drastically in Jamaica in the late
1870%s. 1f this sum is relied upon as the truz market value, it follows that
the plaintiff suffered no loss of pargain.

I accept the evidence of the first defendant that he met the plainwiis
in March, 1984, that the plaintiff told him that he heard tihat he was offering
to pay $13,000.30 for deposit and interest which he was refusing, that plaintii:

said he would accept $20,000 00, that the first defendant sail that although
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chils would ve difficult they should meet at his Attorney's office the followiiuy
worning, where he would receive the $13,000.00 and  that arrangement would be
made for the balance of $7.000.00. That oa the Sth of March. 1934, the parties
met instead at the office of the plaintifife Attorney where the letter, exhibis
4, was prepared and signed by first defendant offering to settle the plaintiff

claim for $20,0006.00.

This offer was subsequentiy vefused and on the 22nd of March, 1984,
Suit E, 66/584 was filud.

On the totallty of the evidence, what is the damages the plaintiff
entitled to? WNot for loss of bargain as wone is proved. ¥ot for delay in
performance as no rraud proved. 1t appesrs he is only entitled to the damages
provided in the coatract dtself.

If the date of breach is in June, 1977 when the plaintiff asked for
hnig mouey or August, 1978 when the firsc defendant sold the land, the plaintiff
would be entitied to a sum betwsen $11,000.00 and $13,000.00,

I fiod chat the sua of $20,000.00 asked for by the plaintiff was su
auiount which ne ta upght woes gufficient to compensate nim for the first

sLendant®s breacihing of the contract. This suw must have been discussed with
his Attorney wio finding favour with it had the letter Exhibit 4 prepared
wiich the first drefendant signed. This sum the Court finds wcs reasonable in
the circumstances and wzs intended to bring to au end this long outstanding
confliict,

Accordingly, judgement is eutered for the p laintiff agoiust the
first defendant in the sum of $20,000.00 with intersst at 8% from the 9th of
March, 1984, to date of judgement 12th December. 1989.

Costs to thue plaintiff against tae £irst defendaut to be agreed or

taxed.
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