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SUPREME COURT _klBtcrssct,
KINGSTON
JAMAICA

'S;tAgiseubuLAj EKNDK:

IN THE SUbeEki CCURT CF JULICATURE OF JAHMALICA

Iy ZOUITY

SULT WO, B. 140/87

BET AR FRANCES DIak FATRICE JACKSON APPLICANT

A ¥ D LAMEERCE OLIVER JhCRE0H LEFEHRDANT

Fr. M.k, ¥Porte for the Aprplicant.

Figs D, Hajorie lLogse for the Defendant.

hmoard:  Znd Warch, 1989, 14th and 17th Januvary, 1Y90

FPitter, J.

Thic wntion is Drought Ly the Applicant pursuant to
Scction 16 of the darried wWwouwen's Property aAct in which she
secks o declarsticon to determine her bencficisl interest in
a cervain rorcel of land sitvate at 26 Tircaway, Kingsten 6,
and registered ot Volume 1138 Felic 627 of the kegister Book
cf Titles.

The parties were married on the 17th August, 1984 at

which tiwe the Arplicant was emploved to rrice Woterhouse and

j-any ana the Defencant to the Jamaica Telephcne Company
Limited. The marriage subseguently broke down and the TDefendant
left the matrimenial hoeme in ¥ay 1581, & decree rnisi was grantad
to the Applicant on the lst June, 1986. There are three children
of the marriage,

It is the eviience uf“hoth rartics theot subsequent
to their marriage and whilw(tﬁ# Eprlicant was pregnant with
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their £irst child, they »oth discussed the purciiase of a
cwelling house, the property in guestion, With o loan of
$2,74¢.00 frem the Jamnica Telephone Company Lmployers Credit
Unicn Limited the Zpoplicant paid te the vendors the National
Housing Corporation, this seid sux for deprosit on the Agrecment
tor sale of the relevant property. ‘This loan hag been fully
repaid Ly the Applicant. Thae Defencant paid the cxmsing'costs

of §£473.85%,  The title to the property was registered in both

their names as “fenants in Cowmrmon.®




;
|
™3
H

A wortcage was subsequently obtained by them from the Jawaica
Credit Union leacue for the balance of the purchase mouey.
Bothi parties ot the time of purchase agrueed betwzen themselives
the manner in which the morteage repaymrent would be made i.e.
that each would »nay half oi the mortgage pavament, one half of
the groczry bill for their family and one hal{ of the ntility
ills of light and watev; the arrangement being that this would
be done hy each party in alternate weeks. They took possession
of the property in April 1977 and made monthly ravments to the
Naticnal kovsing Corporation of $118.00 until the morigayge was
ontained in 197# when the monthly payments were adjusted to
$108.00.  The arrangemont worked well for about a year when the
Defendant ceased waking any further contributicn except for the
grocery bHills on alternzte weeks. From July 1979 the pplicant
met all the mortgage instalments, utility bille and maintainance
of the children. ‘ihe Uefendant subseguently left the matrimonial
home in ksy 1981 anc since then has made a payment ofonly $40.00 in
19¢72. The relationshin between thei deteriorated and they were
bitter towards each other. The Applicant sulezguently paid off
the wortgage in full.

It is comwon ground that the Applicant throughout the
period the marviage subsicted and rhereafter earned substantially
wmore than dic the Defendant.

I fina as a fact that the Applicant's contribution
towards the purchase of No. 26 birchway was aignificantly greater
thnt that «f the Defendz-int, being scmewhere in the region of 85%.

The Defendant was cross-exemined by hrs. Forte tor the
Applicant and his credinility was severly shaken in the areas
crucial to ihe determination of the facts. In the circumstances

therefore the evidence of the Applicant is to be nreferred.



I tind as a ¥act that the Defendant who haé been

constantly borrowing money from the Applicant, in 1982 told
lier thaet he needed somé meney, and persuaded her to make a
loan £ him with the prowise that if she did this he would sign
cver his portion of the house to her for the benetit of the

children ot the marriage. An agreoment was reached between

thern as to the veilue of the house at the time and thelr respect~
ive interusts, Thie wos reduced te vriting winich was duly
signed and witneseed and new tenderad in evidence of Xxhibit "RY.

It ig the evidenvoe i the Applicant and which 1 accept
that she peld over to the Duefendont on the day the agriement was
signed the sum ol $710.00 as reguired.

The Applicant contends that in reliance upon this
sereemant Exhibit "%% and in the beliet that ths Defendant had
relincuished te her @11 his interest in the property, in
Docember 1982 she id extensive.additions to the house including
an extcra bedroom, bathroon and washreom thus enhapncing its
value significantly. 8ho attests thut she wculd net have done
so if the Defendant hed not relinguished te her his entiie share
in the property. Further exténsions were subseguently done to
the said house.

Tn 1983 an Order was made in the Family Court for the
Lefendant to pay $220.00 for the maintenancd of the children.

. ren. Rose for the Defendant eubmite that on the
evidence there is a presuwwpticn of cwnership in ecual shares,
the property having been recgistered in the nomes of both parties
2z "Ponants in Commen". Furthex that the Court ought not to
take into concideration their regpective contributions in
Getermining the exteni oif their intercst in the property sove

And except the excess olounts peid by the Applicant over and
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above her 50% obligotics should Re mace oo by the Deiendant
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o justify ber arguments sha points ouvt that the very manner

in which the mortgage navwents and other bills were to be

pald, leads to the inezcarable ipnference that they intended to

share egually and relies on the maxim “Bguality is ecuity"
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wirich shouvld be opidlicd in the instant case. Finolly she submits

tiat Exhilit *BY saouid be

-

null and void

o0 the basls
that there was no congideration i.<¢. that the sun of 3710.006 was

not paid. I find as o fact that thizc sun wes poid to the

Defendant. ¥Further she contenws that the concition precedent
in wxhibiat "w"Y has not boon wmet.

Mrs. Forte submite that the intention of the parties
ot the time of purchase is to be found in the Title ~ Exhibit
4% where thoe property was conveyed to them bhotlh as Tenants in
Commor: followed by the agrcoment on how the mortyage payments

were to be effected. e only question for thoe Court is how to

luate the respective sharcs. This she soys is recited in the
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agr:ement Gated 4th Jonuvary, 1982 which they wvoth signed.

On the cts before me, prima facie the Lefendent would
e entitled to 50% in the property with the necessary adjustments
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being mede in favour of the Applicaunt. It was held in Cobb v,
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"In accordance with the cricinal
1nten -jon of the perties at the
vime of the purchase of the
house, they were entitled bene-
ficinlly to the proceeds of o lg
in egual shzares lewar V. Himmer

*52),2 ABE 863 applied ana as

¢ the gote whaen the marriage

AU ... both partics were

iiable as between themselves in

cgual shares for the sums
payable under the mortgage.

L

bomar L..J. continued ..o

“1f thercfore parties wish to ensure
that beneficial intercsts shall
belong between them in particular
proportions, way be expedient
that a deed ¢ ‘h;orury te the
trangaction of purchase should
declare what the pronortlong AXE o

[1]




At page 698 - Lurd Denning M.R, had this to says-

‘.. when both husband an wife
contrilute to the cost and the
prop

¥ty iz intended te be
continuing provision for then
duriny their jeint lives, the
Court leans towards the view
that the property belongs o
them both jointly in equal
shares. This iz so even whore
the conveyance is taken in the
nane c¢i oue of them only and
their contributions to ths coste
are unedgial and all the more so
when proporty is takaen es here
in their joint namkes ard wos
intended to be coned by them in
equal shares. The legel title is
in thewm hoth jointly, and the
beneficial interest is in them
both asz ecuitable tenants in
common in ecgual shares.”

wWhere the intention of the parties as to whow the

property is to belong, cor in what definite shares each should

o

hold is ascertainable, eifect will be given to that intention.

see Rimer v, Riwmser (195:) 2z ALR 863 (supra) .

fre. Forte ploces great reliance on the document Ex.B-in
suipert of ber claim. %hat effect it any doec Exhibit B has on
the cowpeting claims of the parties? The Court will have to
consider whether this document was intended to crzateany legal
relations between the narties.

In Merrit v, dwerrit (1570) 2 AER at page 761 - Lord

Demnning ¥.R. in ceonsidering the effect of a written agreement
wadse by the husband to the wife in respect of the «wnership of
the watiyinonial house ohgerved: -

... The parties are living in

amity. In such cases their

domestic arrangements are

crdinarily ncot intenced to create
legal relations. It is zltogether
dgitfuerent when the parties are not
living in aucity wul are sepaveated,

or acbhout to separate. Thoey then
bargain keenly. They do not rely

on honcurshie understandings., They
want everything cut and drica. It
may safely be presumed that they
intend te create legal ... the paper
which the husband signec dealt with
the boeneficial cwnershiyp of the house.
It was intended to belong entirely to
the wife,”




1 adopt the above passage as being that cof my own: and
apply it to the instant case, from the surrcunding circum-
stances, I find that the eifect of the agreement Exhibit "bB" was
thet the parties intended to create legal relations, and it
veing sufficiently certain and there being geood consideration
by the Applicant paying woney to the Defendant, he is estopped
from claiming a share in the property. Yhe Applicant is therefore
entitled to a declaretion that she is the sole owner of all that
parcel of land situate at 26 #Sirchway, ¥incston ¢ in the parish
¢t Saint Andrew and regilstered at Veolume 113¢ Folic 627 of the
Kegister Bock of Titles znd te an order that the Defendant join
in transferring it toc her.

Costs to the Applicant to be agrecd or taxed. Liberty

to apply.



