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REID. J
The Applicant Infochannel seeks redress under Sections 13, 18, 20 22 & 25 of the
Constit:utioﬁ of Jamaica also under Se'ctigps 2,5 & 7ofthe Fundar;leht'al Rights (Additional
Provisions) (Interim) Act, as follows;
(a) A Declaration that the failﬁre and/ or#efusal of the Minister of iﬁdustry Commerce &

. Technology and/or the Office of Utilities Regulation to grant to the Appli(;z;nt a licence to
continue to provide the telecémmunicatiorié services including Voice Over Internet
(VOIP) service which it provided tb its subscribers and users of the Sérvice and the public
at large before the bassage of the Tel'ecormmutnicatiéns Act QOOO and Whiéh now require

licence under the said Act is unconstitutional and is in breach of the Applicant’s
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constitutional rights of freedom of expression guaranteed by Section 22 of the.
Constitution. | |
(b) A Declaration that the Applicant has been deprived of the protection of the law and the
e_njoyment of its rights of property enshrined in Sections 13 _and_ 20 of the Constitution and
‘ the'right to féir treat'men"c i)rOtected by Sectién 5 of the Fundérﬁéntél Rights.(Addit'io.nal
Provisions) (Interim) Act in that (i) the services which it had been providing, including
Voice Over Internet, before the enactment of the Telecommunications Act without the
need for a licence has been curtailed or prohibited by the Telecommunications Act 2000.
and/or (ii) it has been treated uhfairly by_ the grant to Cable & Wireless of a monopoly in
the provisions of the service;to the exclusion and detriment of the Appljcant.

(c) A Declaration that the telécomrriunications services carried by the Applicant prior to the
passage of the Telecommunications Act 2000 are protected by section 22.6f -the
Constitution of J amaiéé. |

. (d) The exclusive licence granted to the existing telecommunications carrier by the i)rovisions
of the Telecommunications Act 2000 which make unlawful the provision of V'c')'icq Over
Internet Service by the Applicant contravened/or is likely to contravene the Applicant’s.
fundamental ;ight to freedom of expression granted by section 22 of the Cdnst_itution :'and
the protectioﬁ éf law and the enjoyment of the Applicants rights of property enshrined in
Sections 13 and 20 of_ihg Constitution. |

(e) Damages for éontravention of the Applicant’s constitutional rights aforesaid in the amount
of US$100,000 per month. | |

® Costs.




The Grounds on which the Applicant relies are as follows:-
(a) The Applicant is entitled to the protection of ‘Sections 13, 18, 20, 22 and 25 of the
- Constitution of Jamaica and Section 5 of the Fundamental Rights (Additional Provisions)
(Interim)» Act to constitutional redress pursuant to Section 25 of the Constitution of
Jamaica and Section 7 of thé Fundamental Rights (Addi;cional Pfovisi’ons) (Iﬁterim) Act.

(b) The Applicant’s right to freedom of expression is guaranteed by Section 22 of the
Constitution and its right to protection of law guaranteed by Section 20 and its right to
property guaranteed by Section 18 and its right to fair treatment guaranteed by Section 5
of the Fund—amental nghts (Addi;:ion.ai Provision) (Interim) Act have been contrévened by
the provisions of the Telecommunications Act 2000 which prohibits the Appli_pant to
continue prdviding services including VOIP which it had provided to its éustomer;s prior
to the enactment of thewsaid Act.

The second Applicant Stanléy Douglés Beckford seeks redreés as follows: -

(a) A declaration that the failure and/or refusal of the Ministry of Industry Commerce and
Technology aﬁd/or the Office of Utilities Regulation to grant to Infochannel Ltd. a
telecommunications licence to continue to provide the telecommunications services,
including Voi/c_e Over Internet (VOIP) service, which it providéd to its subscribers
including that applicant and other users of the service and the pﬁblic at large before the
passage of the Te.lecom-munications Act, 2000 and which now require liéence under the
séid Act is unconstitutional and is in breach of the applicant’s constitutional rights of
fréedom of e'xpressidn guéranteed by Section 22 of the Constitution.

(b) A declaration that the applicant has been deprived of the protection of the laﬁv and the

enjoyment of its rights of property enshrined in Sections 18 and 20 of the Constitution and

-
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the right to fair treatment protected by Section 5 of the Fundamental Rights (Additional
Provi.sions) (Interim) Act in that (i) the Services which he enjoyed and were provided to
him by Infochannel Ltd., including Voice Over Internet, before the enactment of the

| Tele_communiggtion_s Act, 2000, without the need for a licence, has been curtailed or
prohibited by thé Telecommunications .,Act,_200(.) aﬁd/of (i) Infoéhanﬁél Ltd. haé b.eéfl'
treated unfairly by the grantto Cable & Wireless (Jamaica) Ltd. of a Monopoly in the
provisions of the said services to the exclusion and detriment of the applicant.

(¢) A declaration that the telecommunications services carried on by Infochannel Ltd. and
provided to the appliéant prior to _the passage _of the Telecomn_lunication‘sm-Ac::t, ZOOO—are. |
p;o‘;ected by Section .22 Qf thé Constitution of Jamaica.

(d) The exclusive licence granted to the existing telecommunications carrier pursuant to the
provisions of the Telecommmﬁcations Act, 2000 which make unlawful the provision of
the Voi;:e Over Intemef Service fo the applicant by Infochannel Ltd. Contra%zeﬁes/or .is
likely to contravene the applicant’s fundamental right to freedom of expression granted by
Section 22 of the Constitution and /tl_le protéc_tion of law and £hé énjoyment of the
applicants rights of property enshrined in Sections 13 and 18 and 20 of the Constitution;

(e) Damages for contravention of Applicant’s Constitutional rights aforesaid. -

The Factual Background

The Applicant, Infochannel Ltd. ([nfochahhélj in 1995 commenced to offer to subscribers

a range of telecommunications service and by means of access to the Internet a further extensive

‘range of value added services including, Voice Over Internet Protocol. In July 1996 application

was made to the Min.ister for licence under the Radio and Telegraph Control Act (RTC) for_

licence ‘to establish maintain and use telecommunications equipment for access to Internet in




order to dispense with a leased international circuit supplied by Cable & Wireless Jamaica Ltd.
(CWJ). The grant of a spectrum licence from the Postmaster General in 1998 permitted access to
full Internet services including VOIP to Infochannel and its subscribers. When In January 1999
CW7J refused to supply leased lines chnecting the World Bank and the Bank of Jamaica to

' Iﬁfochxannel’s Intéfnét fécilities, the. bi-directional lines .Were cbnvértéd into uni-directioﬁai. CWJ
contended that Infochannel through its VSAT facilities waé routing international calls in breach
of CWJ’s ‘purported exclusive licence. Infochannel filed an Action égainst CW!]J and obtained a

mandatory interlocutory injunction pending the result of the trial and the lines were re-instated.

CWI claimed that it held the exclusive status of carrier for international calls;

In August 1999 C.WJ‘ sought to move into the Full Cqurt gnd quash by qrc_i_er of Certiorari
the order of the Minister, which granted to Infochannel a special licence under the RTC Act to
maintain_ a VSAT station. Ipfodhanhel was joined as a respondent by Order of the Cou_r_t.
Following submissions. beféré that ‘Céurt; CWij secﬁred an adjournment to preseﬁt its repiy to
submissions but at the resumed hearings a settlement was announced. The agreement dated
August 19, 1999 on which the seﬂlémqnt between the Minister, Infbéhannel and CWJ was
reached provided inter alia for;

(lj Discontinuation 6f the Actfbns ﬁled against CWJ and .’for same to be referred to
arbitration should a negotiated settlement fail -—

(2) The continuation of .Irifochannel ﬂﬁ'emet services includiﬁg Voip_e Over Internet

3) That the agreement should continue in force until Septembéf 30, 1999 or until such
time 'that fhe legal and regulatoryfrémewérk is im.I.)lément’edl' |

(4) Preservation of the parties’ rights.



Infochannel contends that it had not been consulted or invited to participate in the
discussions leading up to the settlement agreement.
The Applicant Beckford a subscriber to the services offered by Infochannel and had regarded the
intgrnational_communiqations as an important coméqnent of his business and professional life. He
had beeh able to commﬁnicate with his supplie‘rs.of equi.pment, good§ and services overseas and
with the termination of Infochannel’s VOIP service had been deprived of that means of

communication.

The Legislative Framework prior to the Telecommunications Act 2000
. Prior tojc-he; passing_of ';i;is Act telecommunications in Jamalca we-re governed by

Sl) The Tt_arlg’phone Act of 1893, | 7 M

(2)  The Radio and Telegraph Control Act (RTC) of 1973.
_The Telephone .Act regulated wired network communications whereas the RTC governed wireless
systems communiéation. Tﬁe Licénsing regifne for -private persons created by the RTC treated
wireless communication under two heads: In one situation the Postmaster General retained
jurisdicfion and by virtue of Section 6 the Minister exercised jurisdiction. Section 5 (1) prohibited
unlicensed radio or telegraph apparatus “within the Island or its territorial waters....... without
first ob';aining a licence...... issued pursuant to regulations made under Section 8.”

By Sectiori 6 (1) of the RTC Act the Minister could grant special licence whether
exclusive or nonfexclﬁsive to “maintain radio telegraph station o'r,—apparatus” on such terms and
conditions to which the holder of the special licence might be required to conform.
radio and telegraph stations or apparatus” to comply with international regulations with sanctions

(including revocation) for non-compliance.




T accept, as Dr. Barnett submits that exclusivity would relate to the eétablishment, maintenance or
~ use by the licensee and has no relevance to another person obtaining a licence to operate and use
his own station
Value-added Services

The learned Solicitor General idéﬁfif;led as a major issué to be deteﬁﬁined wés whether .or.
not Infochannel had a right to provide Voice Over Internet Protocol since tﬁe terms of its licence
permitted transmission of data only over its VSAT. While the Respondents contend that VOIP is
a voice service they concede that at some stage in transmission there is a data component and that
notwithstanding, ;oice was transformed into data packets and afterwards re-assembled into voice
and so remains a voice service. Having had the benefit of reading in draft the Judgment of my
brother Harrison J, T would hold that VOIP is a standard part of data communication that takes

place over the Internet Protocol and that what is transmitted over the VSAT are digital data

packets generated by computer processing application.

Was Infochannel’s full Internet Services including VOIP protected under Section 85

of the Telecommunications Act?

Secﬁon 85 of the telecommUnications Act subtitled “‘Transitional” reads:

Where -

(a) Immediately b’éforn'e”the 'appointed day, any person
(i) was engaged in providing specified service to the public or in the selling,
trading in or importation of prescribed equipment; or |

(ii) -~ Owned or operated a facility,
Jfor which no licence was required under the Radio and Telegraph Control Actor the

Telephone Act; and




(b) Within ninety days after the appointed day, that person has applied for a licencé under

Section 11 of thzsAct , | |
thatr person shall be entitled to be so engaged or to own or operate a facility for a period not
exceeding ninety days beginning with the appointed day or until the ligenqe has been granted or -
the applicizati'c.)n has be'en"wi';hdrawn, Whichevér is fhe later.

Infochannel’s Attorneys on the 22° February, 2000 wrote to the Office of Utilities
Regulation (OUR) applying for licences pursuant to Section 11 of the Act and on the 14" March
were issued with both carrier and spectrum licences but not with Internet Service Provider
licence., On tﬁe 24™ March The OUR wrote to Infochannel’s Attorneys citing CWJ’S compI;int of
the bypésé of internationally routed calls. The discoﬁngction on 3“1St March 2000 of the lings' '

supplied to Infochannel effectively prohibited VOIP services to Infochannel subscribers. When on

16" July 2001Infochannel was granted International Yoice Pfovider licence only the re-sale to the

public of internationally switched minutes was authorized.
Inexorable is the finding that Infochannel was hindered in the offer of VOIP in its-- .
telecommunications services.

[

The Constitutional Issues

The contention by the Applicants of deprivation of right to p}operty invokes Section
18 (1) of the Constitution — _
7 “No property of any descripﬁon shall be compulsorily taken possession of
and no interest in or right over property of any description shall be
compulsorily acquired.”
This provision Dr. Barnett submitted was breached by the actions of the Minister and the OUR

together with the Telecommunications Act resulting in the compulsory acquisition of

Infochannel’s rights qua contracts with its subscribers.




Mrs. Benka-Coker Q.C. would extend the application of the Section to property deprived
of by an act of Government. However as the Solicitor General pointed out, proof would be
reciuined the pro‘perty.ha.d been taken by the Minister. Inasmuch as the Minister could not be
shown to be enjbying the propert_y_allegedly taken in each instance, the submiss_ion must be

rejected.

The right to protection of the law

Section 20 of the Constitution on which the Applicants rely will address specific sections

prayed in aid. Section 20 ~ (2) reads;

Any Court or other authority prescribed by law for the determination of the existence of
civil rights or obligations shall be independent and impartial; and where proceedings for
such a determination are instituted by any person before such a Court or authority, the
case shall be given a fair hearing within a reasonable time.
(3)  All proceedings of every Court and proceedings related to the determirnation of the
existence or the extent of a person’s civil rights or obligations before any court or other
authority, including the announcement of the decision of the court or other authority, shall

be held in public.
Dr. Bamett Submitted that the Minister, by the agreement made with CWJ, ceased to be an
impartial arbiter on issues germane to Infochannel’s civil rights and obligations. Inasmuch as
neither the Act nor the Minister sought to deprive the Applicant of the full protection of law, and
as the present proceeding show, the submission is untenable.

Mrs. Benka-Coker Q.C. submitted that Beckford’s rights were affected by the actions of

the Minister and the OUR in not affording him a forum to demonstrate how adversely he might be

affected. However as the Solicitor General pointed out, neither Applicant could show an
entitlement over the rest of the public to be consulted before the Minister and Parliament might

have considered to be in the public interest.
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The Freedom of Expression

Section 22 of the Constitution provides:

22 (1) EXxcept with his own consent, no person shall be hindered in the enjoyment of his freedom
of expression, and for the purposes of this section the said freedom includes the freedom to hold

opinions and to receive and impart ideas and information without interference, and freedom from
interference with his correspondence and other means of communication. '

22 (2) Nothing contained in or done under the authority of any law shall be held to be
inconsistent with or in any contravention of this section to the extent that the law in question
makes provision —

(@) which is reasonably required —

i In the interest of defence, public safety, public order,
public mordlity or public healthor ~

ii. for the purpose of protecting reputations, rights and
Jfreedoms of other persons or the private lives of
persons concerned in legal proceedings, preventing
the disclosure of information received in confidence,
maintaining the authority and independence of the
courts, or regulating telephony, telegraphy, posts,

. wireless broadcasting, television or other means of
communication, public exhibitions or public
entertainments; or

(b)  which imposes restrictions upon public offenders, police
officers or upon members of a defence force.

- _For the 1% and 3™ respondehts 'it was submitted that the Applicants must establish that the
restrictions are not reasonably required for the purposes of this Section. The court ought to allow
a wide “rr;argin of appreciation” to P’arliament who in enacting the legislation preéumab_ly
considered that it was reasonably required. The—advantages provided by the settlement in Suit No.
M. 89 of 1998 by 'the surrender by CWJ of the five licenses granted 1988 and an abandonment of
a claim to a monopoly of all telecommunieetions services until 2013 was reasonable in exchange
for a phaséd_ introduction to full eorhpetitioﬁ and the provision of a number of telephone lines

within the projected period. The surrender of their licenses did not involve the payment of

compensation to CWJ. Moreover the uncertainty of the outcome of what could be protracted
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litigation and the realization of a projected telecommunications policy. Should the court find that
there was some interference in the Applicants’ right of free expression, the issue in this case
would be whether the restrictions during the process of phased liberalization were feasonably
rquired to:
(a)  Protect the .n'gvhts and freedoﬁls of others, .of
. (b) | regulate telephony or other means of communication.
The proper approach is for the court to start with the presumption that the circumstances existing

in Jamaica are such that a delay in permitting the applicants and others to utilize the VOIP is

reasonably required for protecting the n'ghts and freedom of other persons and/-or t‘he regulation of
means of communication. | .

The agreement together with the Act were designed to pave the way to regulated
competition and the enhancement of fhe right to freedom of expression to the public at large. The
phased introduction fell squafefy wifhiﬁ the aim of prbtecting the.' rights and. freedc;m of othérs aﬁd
this included the rights of CW1J to use their property without exploitation or abuse by others.

Dr. Barnett submitted that the ‘_justiﬁcation' for the hindrance had to be shown to be
reasonably required for one of the constitutionally prescribed vobj ectives. The position cufrently
taken by the Minister was inconsistent with the enunciated policy of fr;ae competition. The
exclusivity claimed by CWJ had the c?ffect of violating the protection of fundan_lg;tal rights. The
balancing exercise of the rjghts of citjzens did not iﬁdicate any justification for the
accommodation of CWJ’s position nor was the Vhiatus to full implementatioh fhe least obtrusive
method of the hihdréhce to the rights 6f the applicanfs. Moreover ihfringemeﬁt of the fundamental
rights was inconsisfent with the Mini ster’s policy statements. In the course of the proceedings for

Judicial Reviéw he had emphasized the revolution in telecommunications and the need for the
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introduction of a policy consistent with global trends and which would enhance economic growth
in Jamaica. Value-added services including VSAT would become the vehicle for either voice,
high-grade data communication or both. Then he had expfessed concern about the slow pace of
telecommunications sgrvices putsued by CWJ and the long waiting list Qf cif_fien_s requiring
telephones. The néed was seen for wireless éfld cellular telephOny to. be avéilable in. the shortest
time possible to wide cross-section of the population.

In my view it has clearly not been shown that the increases in multiple licences justifies
extension of the monopoly of CWJ nor that the period of three years phased liberalization was
reasonably required allowing evén the-“wide margin of appreciation” to be accorded to
Parliament. o o |

I would therefore hold that the abplicants are each entitled to the reliefs sought as set out

in the order below. .
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HARRISON 1J.

The Motions

The Applicants have filed these Motions in the Constitutional Court and are seeking a
number of dec;larations and relief under Sections 13, 18, 20, 22 and 25 respectively of the
-Constitution of Jamaica and Sections 2, 5 & 7 respectively of the Fundamental Right:s
(Additional Provisions) '(Intefim) Act. Théy contend inter alia, that théir constitﬁtfonal rights
of freedom of expression have been breached and that they have been deprived of the
proteciibn' of law and enjoyment of their rights of property and the right to fair tréatment_

protected by section 5 of the Fundamental Rights (Additional Provisions) (Interim) Act. The
Motions were consolidated by order of the Court.

The factual background
InfoChannel was established to offer telecommunications services to members of the public
and in the ordinary course of its. business it offered these services to its subscribers from
and since 1995. Up to the date of filing the Notice of Motion, it had upwards of twent’y—four
thousand (24,000) subscribers to its Internet services known as INFOCHAN.COM.

On of about July 1, 1996 InfoC‘hanneI made an application to the relevant Minister, under
the Radio and Telegraph Control Act (RTC), for a licence to establish, maintain and use
telecommunicatfd,n'equ’ipment and facility for the purpose of gaining access to the Internet
directly via satellite which would thereby render unnecessary the leased international circuit
supplied by Cable & Wireless. ' |

In April 1998 the Posfmaster General (under whose jurisdiction the subject of spectrum and
rates fall) authorized the spectrurh to be utilized by Infochannel and the rates payable for
such u?;e, subject to th'e 'gfant of the licence. The Minister then issued the VSAT licence to
IhfoChanneI on the 14™ June 1998. The equipment was put in service by InfoChannel and

this allowed it to provide full Internet service including Voice Over Internet Protocol (VOIP).

In January 19_99,‘ difficulties developed between Cable &Wireless and InfoChannel. Cable &
Wireless without notice or the consent of InfoChannel, converted its dial-up lines from bi-
directional to uni-directional.' The reason given by Cable & Wireless was that InfoChanne!
was using its VSAT for routing international voice calls in breach of its (Cable & Wireless)

licence.
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As the actions of Cable & Wireless adversely affected the combany’s operations,
InfoChannel filed an action in the Supreme Court. By an Interlocutory Mandatory Order the

lines were reinstated by Cable & Wireless pending the outcome of the trial of the issues.

In March of 1999, Cable & Wireless applied to the Full Court of the Supreme Court of

: ,Ja‘méica for an Order of Certiorari to remové into the Full Court and 'quash,t'h'e decision of

the Minister of. .Commerce and Technology made the 16™ day of June 1998, whereby the

Minister granted to InfoChannel Limited a special licence pursuant to the RTC, to establish

"~ "and maintain a VSAT station and apparatus for the purposes of providing Internet Services.

The application to the Full Court by Cable & Wireless was founded on the allegation by the

company that under its existing licences the Minister had granted it exclusivity in the.

provision of the international telecommunications services and therefore the Minister had no

. further power or authority to issue or was obliged to consult with Cable & Wireless prior to

issuing.the licence to InfoChannel. Cable & Wireless contended that the issue-of the licence -

to InfoChannel was in breach of its exclusivity for the provision of international

telecommunications services enjoyed by it. It contended that the licence to InfoChannel was

' thereforé void. By order of this court InfoChanheI was joined as a respondent in these’v

proceedings.

Cable & Wireless further contended that the Mihiste_r was prevented from issuiﬂng‘ any further
licence under section 6 of the RTC until Cable.'g‘t}' -W,i_reless‘w_as given.the opportunity to
provide the service. This included® licences to persons who wished to establish
telecommunications services for their own use as well as 'persons who did not wish to use
Cable & Wireless' services. )

By a settlement agreement dated August 19, 1999 between InfoChannel, Cable & Wireless

. and the Minister of Industry, Commerce & Technology all the suits between InfoChannel and

Cable & Wireless were submitted to arbitration. The agreement also provided for (a) the

continuation of InfoChannel’s Internet services: including VOIP to its customers (b) the

remaining in force of the agreement until September 30, 1999 or until such time that the '

legal and regulatory framework was implemented (c) presérvation of the parties’ rights.
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The Full Court matter was settled on the 30" September 1999 and this resulted in a

discontinuation of the Motion in October 1999. The terms of the settlement included inter
alia:

“3.1 Subject to the coming into effect of the New Telecommunications Legislation,
“the Minister agrees that all licences issued under the New Telecommunications
Legislation other than the New CWIJ Licences (The Competitor Licences) will be
issued in accordance with, and as contemplated by the Drafting Instructions
governing the grant and issuance of those licences and in the form set out....Furthar
during the Transition period, the Competitor Licences will authorize the holders of

those licences to own and operate only those facilities, or to provide only those

““services, that are permitted from time to time in accordance with —and as -

contemplated by the Drafting Instructions.

' 3.2 The Minister will procure that all exi”sting holders of VSAT Licences (ofher than
CWJ) will surrender those licences in exchange for new VSAT licences in the form
provided for in Annexure C (The New VSAT Lice’nces) so as to ensure that during the
Transition Period the existing holders of VSAT Licences will only be authorized to own
and operate those facilities, or provide those services, as contemplated by the

_ Drafting Instructions and permitted under the New VSAT Licences.

3.3 For the avoidance of doubt, the Minister acknowledges that the Drafting
Instructions contemplate that during the Transition Period the New
Telecommunications Legislation will restrict the Gf)vernment from issuing any
international facilities (including VSAT licences) other than to existing holders of
VSAT licences as provided for in clause 3.2 above and to persons eligible to hold Free
Trade Zone licences consistent with, and -as contemplated by, the Drafting

Instructions.”

Infc»ChanneI contends  however, that although it was a party in the Judicial review
proceedings it was not consulted and d|d not part|c1pate in the discussions leading up to this
settlement agreement. The Telecommunications Act was eventually enacted on the 1% day
of March 2000.
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The second applicant contends that he had been a subscriber of VOIP since this service was
offered by InfoChannel in 1999, He deposed that international communications is an integral
and important component of his business and professional life and that his business
associates are located in the United States of America, Canada and the United Kingdorn.
VOIP was his preferred choice in communicating with his family and his business associates
since it bn'ly «cost_him 60% of y_vhat it covst‘ to use.the regu'lar te!ephbhe service_. He furthevr .
contends thét since the termination of InfoChannel’s VOIP service he has been deprived of

this means of communication.

The legislative background
Q Prior to the enactment of the Telecommunications Act there were two (2) basic pieces of
legislation that governed-telecommiunications in Jamaica. They were: The Telephone Act of
_ 1893 and The 1973 Radio & Telegraph Control Act (RTC). The former governed
- telecommunications over a wired network whereas the Iatter.governed telecommunications -
_over a wireless system. Under the Telephone Act it was illegal for any person to provide
telephone service by means of a wired system without first obtaining a licence from the
responsible Minister. The Minister also had the power to impose terms, conditions and
regUIations-."Fhe RTC created a licensing regime for private persons and treats wireless
telecommunications under two heads: wireless telecommunications over which the
Postmaster General retained jurisdiction and wireless telecommunications over which the
Minister is granted jurisdiction by section 6 of the RTC.
C) Within the scheme of the RTC Act an applicant may seek:
' : (a) A General Licence under section 5; or
(bj A Special Licence under;_;ection 6

Section 5 of the RTC provides as deIOws:
“5(1) No person shall within the Island or its territorial waters establish, maintain or
use any radio or telegraph station or apparatus without first obtaining a licence for

the purpose, issued pursuant to regulations made under section 8.”

Section 6 provides as follows:
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"6(1) Notwithstanding the provisions of section 5, the Minister may grant to any
applicant a special licence whether exclusive or non-exclusive, maintain or use any
radio or telegraph station or apparatus for such period and on such terms and
conditions as the Minister may determine, so however, that the holder of a special
licence granted under-this section shall conform to any regulations for the time being

in force in relation thereto”.

The common feature of both sections 5 and 6 of the RTC is that they provide for the
licensing of “the establishment, maintenance or use of any radio or telegraph station or
apparatus”. Dr, Barnett submitted therefore, that what is required to be licensed is the
actual radio’ or telegraph station orf apparatus and its use by the applicant. He further
submitted that it was within this context that reference to the power under section 6 of the
Act to the grant of a Special Licence “whethef exclusive or non-exclusive” must be
interpreted. The ’pbwer he said, under section 6 of the Act to grant a Special Licence

"whether exclusive or non-exclusive” is confined within the language of the section:

 “to grant to the applicant a special licence whether exclusive or non-exclusive to

establish, maintain or use any radio or telegraph station or apparatus.”

It was therefore Dr. Barnett’s view that sections 5 and 6 of the RTC did not make provision
for telegraph or telecommunication ‘services. This he said was in sharp contrast to the
provisions"'.i’n'Iegislation such as in the United Kingdom (Telecommunications Act 1984) in
which clear and express provisions are made in respect of telecommunications service. He
said that it was also in sharp contrast to the provisions of the Telephone Act, which
expressly provides for a licence for telephone communication (section 5 of the Telephorie
Act), the regulation of the service (section 6) an"d” the rights of persons to the use>of a

telephone (section 11) and the terms of supply of telephonic communications (section 19).

Having regards to the arguments advanced, I agree with Dr. Barnett when he submitted

‘that the RTC contains no provisions which relate to: -

(a) the conditions on which telecommunication services would be provided;
(b) the securing of regular and efficient t_elecommunicafions services;

(¢) the rights of the public to access to telecommunication services.




The importance of this submission will be appreciated when I come to deal with section 85
of the Telecommunications Act.

Value-added services

In the field of wireless telecommunications, VSAT technology offers value-added satellite-

based services which include Voice over Internet (L.P. Telephony), 'e'lectroriic ‘mail

transmissions (e-mail); electronic mail to facsimile machines (fax), USENET news services,
World Wide Web (WWW), search engines , File Transfer Protocol :(I-_I'P), video over Internet,

stréaming broadcasting and fax over Internet (fax over I.'P.).

A major issue for determination in these motions is whether or not the first applicant had
the right to provide Voice Over Internet Protocol to its subscribers. To answer this question
the status of VOIP must be determined since InfoChannel was only permitted to transmit
data with its VSAT. - '

According to the experts, VOIP is classified as a wireless telecommunications service that

allows someone to send voice from one point in the world to another via'the VSAT. The call

is- sent to orbiting satellites and is relayed to'receiving earth- stétio'ns for onward-

transmission, and vice versa. During the transmission voice is transformed into packets of

digital data and is sent over an Internet Protocol (IP) network such as the public Internet.

At the reeeiving end the packets are reassembled into one voice stream thereby completing

the call,

The Applicanfs contend that VOIP is a standard-part of data communications that takes

place over the Internet Protocol and accordingly, it ought to be classified as data. David

.Greenblatt who has deposed on behalf of the first applicant stated that in order to provide

this service the Internet Service Provider must of necessity utilize the local
teIecommunications”infrastructure thus adding value to it in the provision of a wide range of
telecommunications services including VOIP. He also states that this range of service is
referred to as enhanced or value-added telecommunicétions-services' and further that
enhanced services usually involve some computer related feature such as formatting data or
restructuring the information. He further states: “In other words,_ an enhanced service is a
computer processing application that interferes in some way with the information

transmitted over the telephone lines”.
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The Respondents contend on the other hand, that VOIP is a voice service. They seem

however, to acknowledge that at some point there is a data component. The Solicitor

General argued nevertheless, that it would remain a voice service regardless of the fact that
voice was transformed into data packets and then later reassembled into voice. He
submitted that the nature of a service must be determined by what the customer recelves
and that it ought not to be determmed by the methods used by the. provider.

I disagree with the submissions made on behalf of the Respondents. I accept the evidence
given by Greenblatt and find that VOIP is a standard pert of data communications that takes
place over the Internet Protocol. What in fact that is transmitted over the VSAT, are digital
data packets generated by a computer processing application.

The transitional provision

The next issue I come to consider is whether InfoChannel’s full internet services mcludmg

VO[P would have been protected under section 85 of the Act.

Section 85 of the Act states:
"85, Where -
(a) immediately before the appointed day, any person -

/. was engaged in providing specified services to the public or

in the selling, trading in or importation of prescribed '

" equipment; or
ii. owned or operated a facility, ,
- for wh_/‘bh no licence was required under the Radio and
Telegraph Control Act or the Telephone Act; and
(b) within ninety days after the appointed day, that person has applied for
a licence under section 11 of this Act,

that person shall be entitled to be so engaged or to own or operate a facility for a period not
- exceeding ninety days beginning with the appointed day or until a licence has been granted
or the application has been withdrawn, whichever is the later.”

Two situations arise upon a perusal of section 85. Firstly, where someone is engaged in
providing specified services and secondly, or where that person owned or operated a

facility, and for which no licence was required that person shall be entitled to be so engaged
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or to own or operate a facility for a period not exceeding ninety days beginning with the

appointed day or until a licence has been granted or the application has been withdrawn,
whichever is the later. '

" Dr. Barnett submitted therefore that pursuant to section 85 of the Act, the first Applicant

was entitled to carry on operating its VSAT equipment and to continue providing its VOIP

services for a peridd of 90 days or until a licence had been granted, whichever is later.

-y

In order to comply with section 85 InfoChannel’s Attorneys wrote to the Office of Utilities
Regulation (OUR) on the 22" February 2000 applying for licences pursuant to section 11 of
the Act. These licences included a carrier and spectrum as well as an Internet service
provider. It was expected that the licences would cover InfoChannel’s -existing licence that
was granted under the Radio and Telegraph Control Act in order to continue providing
internet services including VOIP. ' '

Both carrier and spectrum licences were issued on the 14™ March 2000 by the Minister but

there was no réspOnse in respect of the internet service provider licence.
In its letter of the 28" September.2000 the OUR stated inter alia:

"...the Office recognized that, if InfoChannel énd the other companies which provided
Internet services prior to the effective date of the Telecommunications Act, 2000
were to continue providing those services, they would need to obtain service

provider licences. Earlier this month we communicated this view to the Minister....”

It is evident to me after reading the above paragraph, that the OUR recognized the need for
InfoChannel’s ISPicence to be granted since it was providing mternet services prior to the

effective date.

By letter dated March 24, 2000 the OUR wrote to InfoChannels Attorneys advising the

company ‘that it had recelved a complaint from Cable and Wireless which suggested that it
had been conducting telephone bypass operations contrary to the Telecommunications Act
and was making an application pursuant to section 51 of the Act for disconnection or
discontinuance of the)services'supplied to InfoChannel. These services were disconnected on

the 315 March 2000.The effect was to prevent InfoChannel providing VOIP services to its
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subscribers. As a result of the action taken by Cable and Wireless InfoChannel filed a suit

against it for breach of its contractual obligations to supply service to InfoChannel

The Minister subsequently advised InfoChannel by letter dated June 25, 2001 that an
I_nternet Service Provider Licence had been granted to the Company. Under this licence
InfoChannel- was -authorized to Ap'ro'\_/ide telecdmmunicatio’ns' services (excluding voice
service) only in relation to Internet services. Voice service has been defined in the Act to
mean:

(a) the provision to or from any customer of a specified service comprising wholly or

partly of real time or near real time audio communications, and for the purpose of

this paragraph, the reference to real time communications is not limited_to a circuit :

switched service:

(b) a service determined by the Office to be a voice service within the provisions of
~ section 52, - T

and includes services referred to as voice over the internet and voice over IP.”

An International Voice Provider licence was also granted te InfoChannel on the 16 July,
2001. Pursuant to this licence InfoChannel was only authorized to resell to the public,
international switched minutes obtained from Cable__& Wireless.l o

The facts indicate therefore, that InfoChannel’s VSAT licence issued under the RTC and its
VOIP operations which it operated immediately before the appointed day and for .w.hich no
licence was required, were directly affected by the Septerrwber Agreement and section 13 of

the Act which makes provision for the grant of an internet service provider licence.

It was obvious that in order for InfoChannel to provide VOIP s’erVices it would have to use

the services provided by Cable and Wireless. To compound the problem, Cable & Wireless

refused to provide this service to InfoChanneI on the ground that it had applied to and was

granted by the OUR an Order whereby it can refuse to prowde the service.

On the basis of the facts presented, I find therefore that InfoChannel was hindered frorﬁ

carrying on its telecommunications services including the offer of VOIP.
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The burden of proof

On the quegtion of the burden of proof and on whom it lies both Dr. Barnett and Mrs.
Benka-Coker Q.C submitted that once an infringemeht was established the onus falls on
those who seek to justify it to show that it is reasonably required for a legitimate purpose.
Dr. Barnett had relied upon the cases of Cable and Wireless (Dominica) Ltd v Marpin
Telecoms and Brb’adcasting Co. Ltd 57 WIR 141 and Benjamin and Others v Mihist'e_[ :
of Information and Broadcasting and Another 58 WIR 171.

The Solicitor General submitted on the other hand, that because of the presumption of
constitutionality, the burden of proof remained on the Applicants (who are the parties

attacking the statutory provision). He referred to A-G of Antiqua and Minister of Home
Affairs v Antiqua Times [1976] AC 16 (a decision of the Privy Council) where Lord Fraser,

observed that in considering whether a measure was reasonably required:
"..the proper approach to the question is to presume, until the contrary appears or
is shown, that all Acts passed by the Parliament of Antigua were reasonably
required.”

He also relied on the case of Hinds v R (1975) 24 WIR 326,

It is my considered view, that once it is shown that the restriction is reasonably required the
burden will shift on the challenger to establish that the restriction is not reasonably

required. (See Marpin’s case)

I now turn to the constitutional issues.

The right to Property

The applicants contend that they have been deprived of the enjoyment of their rights of

property enshrined in section 18 of the Constitution which provides as follows:

“18(1) - No property of any description shall be compulsorily taken possession of
and no interest in or right over property of any description shall be compulsorily

acquired...”




Accordingly, Dr. Barnett submitted that the combined effects of the Telecommunications Act
and fhe actions of the OUR and the Minister have resulted in the compulsory acquisition of
the proprietary rights of the first Applicant in respect of its contracts with its subscribers
without satisfying the requirements of paragraphs (a) and (b) of Section 18 (1) of the
Constitution. Additionally it had affected the first Applicant’s enjoyment of those contractual
rights which are c.hosés—in-actioh .and therefore p..ro'prietary rights of_e‘co_nom'i(: value. He
referred to and relied upon the case of GRAPE BAY v A. G. OF BERMUDA[ZOOO] 1 W.L.R.
574)

Ms. Benka Coker Q.C submitted that the Applicant Beckford was deprived of his enjoyment
to property when his contractual obligations with InfoChannel were abrogated by the
Telecommunications Act in so far as he enjoyed the services of VOIP. She further submitted
that the proper interpretation of section 18 of the Constitution is that it was not limited to
compulsory acquisition but extended to property deprived by an act of Government. She

referred to the case of Societe United Docks [1985] 1 AC 585 and argued that the

provisions of the Telecommunications Act prevented InfoChannel from continuing to provide

VOIP services and thus prevented Beckford (a subscriber) from using those services thereby .

depriVing InfoChahneI of the goodwill of business and Beckford beihg deprived of his

contractual chose-in-action to be able to enjoy those services. In the circumstances she
submitted that the Applicants we'r',e deprived of property within the meaning of section 18 of
the Cc;nsgi'tution.'She further submitted that owing to the contract between Cable and
Wireless and the Minister, the benefits of InfoChannel’s contractual rights have been taken
cantrol of a_nd InfoChannel’s rights to enjoyment of these rights have been arbitrarily
suspended for three years leaving ohly Cable and Wireless with the capacity to exercise
those rights. ’

In response to the 'Applicants' submissions the Solicitor General submitted that it was for '

the A‘pplicants to prove that the right which they allege exists was compulsorily taken or
acquired by the gdvernment through the use of legislative provisions. He argued that it was
curious that the Applicants sought to rely on the Grape Bay decision since the Applicant in
that case did not rely on the provision relating to compulsory acquisition. He said this was
obvious because there was no taking of poSs’ession or-acquisition of property. Instead the
Applicant relied on the provision which dealt with deprivation of property without

compensétion. Notably, there was no equivalent provision in the Jamaican Constitution.
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He submitted that acquisition and deprivation were two separate and distinct concepts and
in examining the case law this difference must be borne in mind. This distinction was
recognised in the decision of the South'African Constitutional Court in Harksen v Lane NO
and Others where Mr. Justice Goldstone stated that: A

' "[33] The ’dis,’»cinction betweeh exp}'opriation'(or Compulsory.ac_quisition’as it is called

in some other ereign jui‘isdictions) which invd/ves acqu)’sition of rights in property by
a public authority for a public purpose and the deprivation of rights in property which
fall short of compulsory acquisition has /ong been recognised in our law,"

The Government of Malaysia v Selangor Pilot Association, [1978] AC 337 was also

relied upon by the Solicitor General. In that case Viscount Dilhorne noted that great care is
usually taken in drafting constitutions, and went further to juxtapose deprivation and
compulsory acquisition in this way:

..a person may be deprived of his property by a mere negative or restrictive
prowsmn but it does not follow that such a provision wh/ch leads to deprivation also

leads to compu/sory acquisition or use.’

In concluding his arguments on this issue the Solicitor General submitted that there was

clear authority that deprivation and compulsory acquisition were two different concepts. |

With this in mind, he argued that the correct approach must be tbiignore casés which relate
to déprivation since this concept forms no part of our Constitution. In the instant case the
Applicants had alleged a deprivation, and not an acquisition. They were ,ndt contending that
the Minister now haé any property which they had. However, if the Court was of the view
that>tl'—1e concepts of acquisition and deprivation may be used synonymously in the Jamaican
context, it was his submission that this would not aSSISt the Applicants since sectlon 18(3)

of our Constitution provides that - -

"(3) Nothing in this section shall be construed as affecting the making or operation of
any law so far as it provides for ...the reasonablé restriction of the use of any
property in the interests of safeguarding ‘the interests of others or the protection of

tenants, licensees or others having rights in or over such property. "
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He further argued that the case law confirmed that restrictions on property use by

regulatory laws did not necessitate the payment of compensation. In the Grape Bay case
itself Lord Hoffmann had observed:

"It is well settled that restrictions on the use of property imposed in the public
/nterest by regu/atory /a ws do not constitute a depr/vat/on of that property for which
compensation should be paid... The give-and- take of civil society frequent/y requires
that the exercise of private rights should be restricted in the general public interest,
The principles Which underfie the right of the individual not to be deprived of his
property without compensation are, first, that some public interest is necessary to
Justify the taking of private property for the benefit of the State and, secondly, that
when the public interest does so require, the loss should not fall upon the individual
whose property has been taken but should be borne by the public as a whole. But
these principles do pot require the payment of compensation to anyone whose
private rights are restricted by legislation of general application which is enacted for
the public benefit. This is so even if, as will inevitably be the éa'se, the legislation in

general terms affects some people more than others."

Accordingly, the Solicitor General submitted that the Applicants must 4prove that some
property has been taken by the Minister. The property which Infochannel alleges was taken
was its goodwill. He said that Stanley Beckford had alleged that the property lost was his
contractual right to use VOIP as part of services provided to him by Infoéhénnel but on no
view of the Applicants' case could it be said that the Minister was now enjoying that
property. In the circumstances he submitted that the claim on this ground was clearly

without merit. E

Having considered the submissions I do believe that there is merit in the submissions of the
learned Solicitor General on this issue. I hold that the applicants must prove that some
property has been taken by the Minister in order to satisfy the provisions of section 18(1) of

the Constitution.

The right to protection of the law
Section 20 of the Constitution makes provision for the right to "protection of law". The

Applicants base their claim specifically on sections 2(5(2) and (3) which state:




"(2) Any court or other authority prescribed by law for the determination of the
existence or the extent of civil rights or obligations shall be independent and
impartial; and where proceedings for such a determination are instituted by any
person before such a court or other authority, the case shall be given a fair hearing
within a reasonable time.

(3) All proceedings of every court and proceedings relating to the determ/'nétion of
the existence or the extent of a person’s civil rights or obligations before any court or
other authority, including the announcement of the decision of the court or other
authority, shall be held in public." .

Dr. Barnett submitted in the circumstances that the .Minister could not adjudicate as an
impartial person in the grant of licences. He further submitted that InfoChannel has been

deprived of its right to protection of law or due process in that both the OUR and the

Ministeﬂrhave approached its application for a service provider licence on the basis that it

has no right to contend that Cable & Wireless has no exclusivity or legitimate claim to
prevent .t'he.AppIicant’s Voice Over Internet Services and have therefore failed to give to the
Applicant an independent and impartial hearing. Further, the Minister has by the Agreemént
made with Cable & Wireless ceased to be an impartial arbiter in the determination of the

relevant issues affecting the Applicant’s civil rights and obligations.

With regard's-l"to,this issue, the Solicitor Géneral submitted that reliance on section 20 was
entirely misconceived since neither the Act nor the Minister had attempted in any way to
deprive the Applicants of their rights under this provision. Indeed, he argued that the
present proceedinds showed that the Applicants continue to enjoy the full "protection of
law" guaranteed by the Constitution. ) -
I agree with the submiésfons of the Solicitor General and hold that there was no breach

under the Constitution with respect to the above provisions.

The right to fair treatment

Dr. Barnett submitted that the Minister and the OUR being both public authorities have
contravened the first Applicant’s right to fair treatment in the exercise of their functions in

contravention of section 5 of the Fundamental Rights (Additional Provisions) (Interim) Act.




Mrs. Benka Coker Q.C submitted that Beckford’'s rights were essentially affected by the
actions of the Minister and the OUR since he was not afforded a forum by either party in
which he could have demonstrated to the authorities the adverse way in which he could be
affected by their actions and to alert them to the possibility of a contravention of his
f_undamental rights.

The Solicitor General submitted however, that this ground was even weaker than the others
because, unless the Applicants had some pre-existing right that the rest of the public did
not have, they would have had no unique entitlement to be consulted or for their approval
to be obtained before the Minister and Parliament did what they considered to be in the
public interest.

I also find that there is merit in the submissions of the Solicitor General.

The freedom of expression
Section 22(1) of the'.CAonstitution provides:

22.- (1)  Except with his own consent, no person shall be hindered in thé
enjoyment of his freedom of expression, and for the purposes of this section the said
freedom includes the freedom to hold opinions-and to receive and impart ideas and
information without interference, and fréedbm from interference with his

correspondence and other means of communication.

It is readily seen that t'h.e major elements of the right are (a) no person shall be hindered
(b) in the enjoyment (c) of his freedom of expression which includes (i) the freedom to hold
opihions, (ii) freedom to"receive and impart ideas and infofmatibh without interference and
(iii) freedom from interference with His correspondence and other means of communication,

Subsection (2) however allows this right to be restricted and it provides as follows:

22(2) Nothing contained in or done under the authority of any law shall be held to
be inconsistent with or in contravention of this section to the extent that the law in

questions makes provision -

(a) which is'reasonab/y required —
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i. in the interest of defence, public safety, public order, public
morality or public health; or
ii. for the purpose of protecting the reputations, rights and
freedoms of other persons, o}‘ the private lives of persons
concerned in legal proceedings, preventing the disclosure of
. informa_tion‘ -recéived in confidence, maintaining the
autho/‘ity and independenée of the c.o‘urts, or' regulating
telephony, telegraphy, posts, wireless broadcasting,
television or other means of communication, public
. exhibitions or public entertainments; or
(b) which imposes restrictions upon public offenders, police officers or

o upon members of a defence force.

The Respondents have relied upon section 22(2) (c) (ii) so the issue for consideration is

- whether in all the circumstances of the case, the re,st'rictions during the phased liberalization

are reasonably required to:

*(a) Regulate telephony or other-means of communication or
(b) Protect the rights and freedoms of others.

The importance of freedom of expression
It was stated in Re Munhumeso [1994] 1 LRC 282 at 288 that:

“[t]he importance attaching to the exercise of the right to freedom of expression and
freedom of assembly must never be underestimated. They lie at the foundation of a
democratic society and are “one of the basic conditions for its progress and for the

development of every man”....”

In Retrofit v _Posts & Telecommunications Corp [1996] 4. L.R.C.498 Gubbay C.J

explained that the decision in Munhumeso has four broad special purposes to-service. They .

are: (a) it helps an individual to obtain self—fu|ﬁlment;' (b) it assists in ‘the ‘discovery of
truth; (c) it strengthens the capacity of an individual to participate in decision making and
(d) it provides a mechanism by which it would be possible to establish a reasonable balance

between stability and social change.




It was also stated in Woods v Minister of Justice, Legal and Parliamentary Affairs
[1994] 1 LRC 282 that:

‘freedom of expression is ‘one always to be jealously guarded by the courts’.

Interference with thev n")'eéns of exbressioh . : _ L _ _
Now, section 22(1) of the Constitution enjoins not only that persons be free to express

themselves, but also that they are not hindered in the means of their expression. As
Gubbay C.J said in Retrofit (supra):

“This is manifest in the freedom to receive and impart ideas and information without
interference..” o

What were the facts of that case? Retrofit was a company (the Applicant), which desired to
provide a cellular telephone service in Zimbabwe. The Respondent was4 the Posts and
Telecommunications Corporation',”' a body established by statute to provice
telecommunication services, regulate radio stations and establish radio stations in
Zimbabwe. Section 26(1) of the' Postal and_TéIeconﬁnﬁunication Services Act conferred on
the Respondent the exclusive right to establish, maintain and operate telephone systems
within Zimbabwe. The Applicant had requested the Respondent to issue it with a licence to
establisﬁ and operate a cellular telephone service. The Respondent declined such request on
the groUnd that section 26 gave it a monopoly to provide such a service, and that
accordingly the Respondent was unable in law to grant the Applicant such allicence. The
Applicant sought an order'declaring that section 26(1) of the Postal and Tecommunication
Services Act wasrinco_nsistent with section 20(1) of the Constitution -of Zimbabwe. The
“Applicant also spughfan order directing the Respondent tb issue it with a licence to operate

such a telephoné service in Zimbabwe.

Thé Court held inte'r alia:
1) That Section 20(1) of the Constitution enjoined not only that persons be free to
| express tﬁemsélves but that th'ey be not hindered in their means of doing.so.
2) That the protection of freedom of expression applies not only to the content of
informatidn'but also to the means of transmission and reception of such information.
3) That a restriction imposed on the means of transmission or reception necessarily

interferes with the right to receive and impart information.
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The case is therefore authority for the proposition that any provision in law which has the
effect, whatever its purpose, of hindering the right to receive and impart ideas and
information, therefore violates the protection of this paramount right.

In Autronic AG v Switzerland.(19'90) 12 EHRR 485 at 499 (_para 47) the European Court

on Human Rights decided that a similarly worded protection of freedom of expression in

article 10(1) of the European Convention applies:

“... not only to the content of information but also to the means of transmission or
reception since any restriction imposed on the means necessarily interferes with the
right to receive and impart information.”

Indeed, it was stated by Lord Cooke of Thorndon who delivered the advice of the Board in

" Cable and Wireless (Dominica) Ltd v Marpin Telecoms and Broadcasting Co Ltd 57

WIR 141 that:

“..some significant hindr'an’_ce. to a would-be ~competitor’'s’ freedom is normally
inherent in any requirement that he provides to his customers certain services only if
permitted and on terms laid down by a monopolist”.

His Lordship referred to the Retrofit case (éﬁpra_) and stated:

*..their lordships would adopt the following proposition in his jud_gment (1995 (2)
ZLR (S) at 216): - -

‘These cases, and there are others, underline the principle t,h.a.t'restriction
upon or interférence with the means of 'c'on"'xmunication, whatever form it may
take, abridges the guaran’tee of freedom of expression. A forti‘ori, any
monopoly which has the effect, whatever its purpose, of hindering the right to
receive a"nd. impart ideas and informatioh, violates: tHe 'protectf'on‘ of this
paramount right.’ '

In Retrofit Gubbay C.J also stated at page 306:




"It was mentioned recently in Nyambirai v National Social Security [1996] 1 LRC
64..that the court will look to three criteria in determining whether or not the
limitation is permissible in the sense of not being shown to be arbitrary or excessive.
It will ask itself whether (i) the legislative objective is sufficiently important to justify

limiting a fundamental right, (ii) the measures designed to meet the legislative

‘objective are rationally connected  to it and aré'no't- arbitrary, unfair or based ¢n

unreasonable considerations, (iii) the means used impair the right or freedom no
more than is necessary to accomplish the objective.”

The subm/ss/ons

The Solicitor General submitted that the Telecommunications Act 2000 is reasonably
required to regulate telecommunications and that it allows Parliament to choose the most
appropriate regulatory framework for Jamaica, having regard to the public interest. He
further submitted that the phasgd introduction of competition, provided for by the Act falls

squarely within the aim of protecting the “rights and freedoms of ’O_ther persons” and that
the rights and persons fell into several categories, namely: N

“(a) First, the rights of other internet service providers (more tﬁ_én 40 have so far
benefited) to provide internet services using their own VSAT. Without the Iégislation
and Agreement and while the litigation with Cable & Wireless was proceeding, only
Cable and Wireless and Infochannel would have been able to do So.

(b) Second, Cable and Wireiess' property rights which inctuded their ability to use
their property without exploitation or abuse by other persons, namely InfoChannel,
were'.prot'ected. Othe>rwise, InfoChannel could continue to provide ser;ices which

they had no right to provide.

(c) Thirdly and most importantly, the rights of thousands of persons across Jamaica
to access telecommunications in the exercise of their rights to freedom of
expression. This right was protected through the Agreement between Cable &
Wireless and the Minister whiéh brought an end to a 25-year Iicence',‘ provid(_ad for the
installation of over 300,000 new lines within a 3 year period and Internet terminals

at post offices for public internet access and allowed the grant of muitiple cellular
licences”. )
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He therefore submitted that the proper approac'h' was for this Court to start with the
presumption that the circumstances existing in Jamaica are such that a delay in permitting
the Applicants and others to utilize VOIP is reasonably required for the purpose of protecting
the rights and freedoms of other persons and/or the regulation of means of communication.
He also submitted that the Applicants had not rebutted this presumption. They had failed he
said, to show that no reasonable  Member of Parliament WhQ understood correctly’ the

meaning of the Constitution could have Supposed that a delay in the sanction to utiIiZe VOIpP

is reasonably required for the purpose of protecting the rights and freedoms of other- -

persons and/or the regulation of means of communication. Accordingly, the failure to

establish this was fatal to the Applicants' claim under section 22 of the Constitution.

The Solicitor General had also submitted that what Infochannel and Beckford were claiming
was in fact a right to express themselves in a cheaper or more profitable way, by using
Cable & Wireless' facilities. He referred to and relied upon the case of Re New Brunswick
Broadcasting Co. Ltd. and Canadian Radio - Television & Telecon;municatior@
Commission (1985) 13 DLR 77 a decision of the Federal Court of Appeal of Canada.
Thurlow CJ observed at page 88:
"In my opinion, the argument confuses thé freedom guaranteed by the Charter with
a right to the use of property and is not sustainable. The freedom guaranteed by the
Charter is a freedom to express and communicate ideas without restraint, whether
orally or in print or by other means of communication. It is not a freedom to use
someone else's property to do so. It gives no righf to anyone to use soméone else's
land _/dn" platform to make a speech, or some else's printing press to publish his ideas.
It gives no right to anyone to enter and use a public building for such purposes. And
it gives no rlght to anyone to use the radio frequencnes which, before the enactment
of the Charter, had been declared by Parliament to be and had become public
property and subject to the licensing and other provisions _o_f the Broadcasting Act.
The appellant-'é freedom to broadcast what it wishes to communicate would not be
denied by the refusal of a licence to operate a broadcasting undertaking. It would
Hav'e the sé'mé freedom as anyohe else to air its information by purchasing.time on a
licensed station. Nor does the Charter confer on the rest of the public a right to a

broadcasting service to be provided by the appellant.”
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Mr. Manning submitted that it was Parliament’s right to set policy and to determine the
direction legislation would go. Accordingly, he submitted that the purpose and airns
expressed by section 3 of the Telecommunications Act showed that Parliament considered

that the provisions of the Act were required to regulate the industry and protect the interest
of the public. ‘

Dr. Ba'rnett submitted on the other hand, that interference or hindrance has to be justified
on the basis that it was reasonably required in the interest of one of the constitutionally
prescribed objectives. He submitted that there was no basis for the Minister implementing
section22(2) of the Constitution. He argued that the real defect of the Act was that it had
postponed the rights of the first applicant for three (3) years and it was necessary for the
Court to declare that it was not acceptable for the Minister to declare that a-deprivation of
the applicant’s constitutional rights for a period of three years is reasonably required to
regulate telephony. Furthermore, he argued that the current position taken by the Minister
in his affidavit was inconsistent with the policy he extolled of free competition. It. was his
view that freedom coul'd not be legitimately postponed and that the least obtrusive methaod

ought to be adopted so as to limit any infringement of the applicant’s fundamental rights.

It was also clear he said, that the exclusivity claimed by Cable & Wireless, conceded by the
Minister and enforced by the OUR had the effect of wnétever the objective, of violating the
protection of this fundamental nght There were two factors which he said ought to be taken
into consideration. Firstly, the Government could not say that it has a common interest with
Cable and Wireless havmg regards to the Minister’s statement of policy as to fair
competition. Secondly, there was no question of the protectlon and rlghts of other persons
being the dominant purpose of the Minister’'s promotion of the Act or his exclusion of the

first applicant from VOIP.

He also submitted that when the tests that are clearly stated in .Nyambrai are applied, the
legitimate objective was clearly to liberalize telecommunication, and to introduce free
competition for the benefit of the Jamaican people. He argued that there was nothing in the
cases which support a proposition that you can barter the rights of citizen_s generally to

settle the claim of one person or to avoid litigation.
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He further submitted that when one comes to the second test (the rationality of the
measures) the two reasons given for the exclusion of the applicants from their enjoyment of
their fundamental rights for a period of three years was that this would be orderly but tte
Minister had not shown that by one year or six months or no period of delay would not

serve effectively the legislative objective of introducing liberalization. Furthermore, he

~argued that under the interim agreement the first apphcant was granted and was using

VOIP.service, and there was nothlng to show why it could not carry on the service. He also
said that the Minister was advised that he had a fair chance of success so why did he settle?
He submitted that in the balancing exercise of the constitutional freedoms of the citizen as
against the claim of the litigant, the Minister had no reasonable justification for sacrificing

the constitutional rights to placate the claims of Cable and Wireless. He submitted that the

_argument that litigation would have prevented implementation of liberalization is uneound_

because there would be nothing to prevent the introduction by legislation without the

questionable provision. Furthermore, there was no application for an injunction.against the
Minister. '

Finally, he submitted that the evidence did not measure up to the standard required. It was
not shown that the dep'ri\'/ation of the right for three years or interference with r_ivghts' for
that period was the least obtrusive method of interfering with the rights of the applicants. It
had not been shown that the measures adopted were reasonably required to attain the

legitimate objective of the policy of liberalization and competition and what was done was

inconsistent with that policy when at the same time infringing the fundamental righté ‘of.

Jamaican citizens.

With respect to the New Brunswick case -(supra) Dr. Barnett submitted that it was. no
authority for the interpretatio‘n of the Jamaica Constitution. On the facts the objective of the
restriction was liberalization and competltton rather than a restriction on monopoly He said,
what the applicant wanted in that case was the unrestricted right to use the radio
frequenCIes which were always subJected to regulation. In the instant case, the Minister had
“taken the position that the legislative provision should restrict the right of all persons other

than Cable & Wireless to use a particular medium of communication.

‘Mrs. Benka Coker Q.C submitted that Beckford’s evidence amply demonstrated to the Court

his need for access to the knowledge and information provided by the Internet owing to his

business activities and his personal use. She also argued that Beckford was now forced to




use the services provided by Cable and Wireless and since Cable and Wireless did not
provide VOIP services, the applicant has been deprived of its use. She submitted that the
substance of Beckford’s case is that his fundamental rights were breached when the

expressed provisions of the Telecommunications Act effectively prevented InfoChannel, his

ISP, to use the VSAT technology to prowde a more efficient form of telecommumcatlons '

. service and to prowde service of VOIP that is no longer prowded by any ISP. She also.
submitted that the burden was on the Minister to show that there was a pressing need ‘to

utilize one of the permissive circumstances under section 22 of the Constitution of Jamaica.

The margin of appreciation

It is recognized that due regard should be given to parliament’s power to make laws for the
-peace order and good government of the country. I also bear in mind what Gubbay C.J has.

stated in Nyambirai v National Social Security Authority [1996] 1 LRC 64:

_ -~

*..In implementing social and economic policies a government's assessment as to
whether a particular service or programme it intends to establish will promote the
interest of the pubhc is to be respected by the courts. They will not intrude but will

allow a W|de margln of aDDreC|at|on unless convinced that the assessment is

mamfestly without reasonable foundation" (emphasis supplied)

It was also observed in Buckley v UK ((1996) 23 EHRR 101 at 129 (para 75)):

A\Y

. the national authorities in principle enjoy a wide margin of appreciation”,
although it remains -open to the court to conclude that there has been a manifest
error of appreciatioh by the natienal authorities. In these circumstances, the
procedural safegUards'avaiIabIe to the individual applicant will be especially material
in determining whether the' respondent state has, when fixing the regulatory
framework, remained within . its margin of appreciation. In particular, it must
examine whether the decision-making process leading to measures of interference

was fair and such as to afford due respect to the interests safeguarded to'the
individual ...” - | - |

‘What is meant by the term a “margin of appreciation”? This means the degree of discretion
allowed to the Court when interpreting the laws passed by Parliament having ragards to

local needs and conditions. This concept is aimed to serve as a balance between individual
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and public interests. However, the exercise of a margin of appreciation remains under tte
supervision of the Courts and further stays deeply interconnected with the requirement of

proportionality. The measures taken should at all times only be to the extent required by
the exigencies of the situation.

The role of the court

It must be accepted that in democratic societies the court has a constitutional role and dut:y
to ensure that the fundamental rights of the individual are protected

It seems to me after considering the submissions that the objective of Government was to
liberalize telecommunication by introducing free competition for the benefit of the Jamaican
people. The issue for determination then is whether it was reasonably justified for a
postponement of three (3) years before full liberalization becomes effective.

How does the affidavit evidence deal with the stated objectives?

In an affidavit sworn to on the 18™ day of June 2002, the Minister stated that in considering
the development of Gb\_)erni;he_nt’s policy he was of the view that in-.order-to attain the
stated objectives it would be best acco'mplished through the introduction of regulated
competition into the telecommunications sector, while at the same time having due regard
to the rights of currently-licensed telecommunications pfo(/idefs in the Country. He figured
that the implementation of 't'I—];is _new polic_:y of regulated éompetition would be through a
phased transition plan, whereby - competition would be introduced into the
telecommunications sector in thrée ph'ases commencing with/t'he issuing of certain types of
licences, with full competition beginning three years after the commencement of the first
phase. He further stated that on examining the legislation which was in-existence until early
2000, he formed the view that they did not provide the Iegislat,i\'/e“ frameWork by which he
could have achieved these objectives. T-hé' laws in place were the Radio and Telegraph

Control Act and the Telephohe Act. The former regulated the _establiéhment, maintenance

and use of any radio or telegraph station or apparatus. The latter was confined to wire

communications for voice transmission and according to him it did not extend to wireless or

satellite communications, such as VSAT, data or images.

These statements should be compared however, with the earlier policy statements he made

on behalf of Government in 1999. The statements he made in 1999 came about at a time




when the Judicial Review proceedings were instituted. At that time the Minister said he was
quite aware of the revolution that was taking place in telecommunications and as a result of
this trend thé Government of Jamaica had introduced and laid in Parliament its
telecommunications policy. He stated that the theme of that document was that

Government was bent on introducing competition in the telecommunications arena

v'consistent ‘with g'Io'b’al trends and. to enhance the economic deveiOprnent'-and 'growth 'in‘ :

Jamaica. The Government he said, felt that parti'cularly’ in areas such as wireless and value
added services which included VSAT's, the development of technology and the extensive
opportunities for communication and the transmission, receipt and access to informaticn
would be of tremendous benefit to the Jamaican economy and the economic, social ard
cuitural development of the people. He was positive that the technology would enable the
populace to participate in a meaningful way in the telecommunications revolution that' was
taking place globally.

-

" He had also recognized that the VSAT could be used as the vehicle for either voice orf high

grade data communications or both sinte he had been advised by his Consultants of it's

capabilities in transmitting voice. Furt_he_rmore, he had stated that it was consistent with
Government’s objective of promoting'co_mpe'tition in th‘etelec”ommunications arena why he
had decided to issue the VSAT licences. In addition, he deposed that the range cf

telecommunications services could be made available at a reasonable cost.

In March of 1999 he had admitted that the '-jtelecommu'nication services in Jamaica were
provided solely by Cable & Wireless and notwithstanding their efforts he was very concerned
at the pace at which it was going. There was a waiting list for telephones whiéh had grown
répidily and he was of the view that access of all sectnrs of the population and the country to

the global network should be made available in the shortest possible time. For this reason

he felt that cellular and wireless telephony -would reach to a wide cross section of the

population within the shortest possible time (emphasis sUppIied).

The Solicitor General had expressed the view that there was consistency on the part of the
Minister .regarding' the achievement of the desired bbjectives. I do not share thatview. I
agree with Dr. Barnett that there has been inconsistency on the part of the Minister in
stating Government’s policy with regards to the liberalization of the teiecommunicétions;
industry. ’ .
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The Solicitor General had also argued that the rights of thousands of persons across
Jamaica to access telecommunications in the exercise of their rights to freedom of
expression was protected through the Agreement between Cable & Wireless and the
Minister which: (a) brought an end to a 25-year licence, (b) provided for the installation of

over 300,000 new lines within a 3 year period, (c) provided for the installation of Internet

terminals at post offices for public internet access and (d) allowed the grant of multiple

cellular licences.

I do believe however, despite the reduction in the number of years of Cable & Wireless’
licence, that a continued monopoly for even three years is not justifiable having regards to
the Minister’s policy statements. The dicta of Kaufman C.J in Berkey Photo Inc v Eastman
Kodak Co. (1979) 603 is_quite apt where he had condemned the use of monopoly and
stated:

- “.

- “Because, - like all power, it is laden with the possibility of abuse; because it
encourages sloth rather than the active quest for excellence; and because it tends to
damage the very fabric of our economy and our society, monopoly power is
inherently evil”., | R '

It is beyond any question also that the grant of multiple cellular licences is a worthy
6bjéCtiVe but this does not mean that the increase of cellular service justifies the
continuétion of the monopoly. It is my considered view that without the monopoily Cable %
Wireless would remain free to implement the increase in the number of telephone lines and
other services to the public. In fact, the existence of competitors may be a strong
inducement for it to do so with increased expedition. = . »

1 do égreé with Dr. Barnett that the Minister had no reasonable justification for sacrificing
the rights of the Applicants and many other Jamaicans tobl_a_cate the claims of Cable and
Wireless. He réaHy should have allowed the Judicial Review proceedings to be finalized in
order to see whether<.or not Cable and Wireless had an exclusive licence under the
.. pfdvisions of'th'e RTC. The principles enunciated in the Marpin case are worthwhile repeating
here. They are as follows:

1. Where the general effect of the legislation and the licence confers on one person a

. monopoly in telephonic and/or other telecommunication services that monopoly is an
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infringement of the freedom of expression and the right to communicate information
guaranteed by the Constitution.
2. Where such m-onopoly is granted so that a “would be competitor's” freedom is
' hihdéréd by a requirem‘ent that he can only provide such services to his customers
fhrough the monopoly s thlS constltute a S|gn|f|cant hlndrance W|th the enJoyment of
the freedom. - '

3. Since freedom of ‘expression includes freedom of communlcatlon and freedom of

communication is not limited to the information or ideas which a person wishes to
convey, the hindrance of that freedom by the prohibition of an element of the means
of communication interferes with the freedom of expression of the service provider

as well as the persons wishing to use his service.

For the reasons stated above, I am satisfied that a postponement of the rights of the

Applicants for a p‘eri‘od of three years before full liberalization of the telecommunications

industry takes place was not the least drastic means available to the first Respondent for"

the achievement of the stated objectives. In my view, the argument is quite sound that you

" cannot barter the rights of citizens generally in order to settle the claim of one person or to

‘avoid litigation. It is my considered view therefore, that the Applicants hévé succeeded in
‘showing that it should not.be accepted that the restriction placed upon the first applicant’s
Internet service provider‘_, licence pursuant to the Telecommunications Act 2000 is
r_easonably required to regullate,'telephony or other means of communication and/or to

protect the rights and freedoms of others.

Accordmgly, I find that:

There has been a breach of the Applicants’ enjoyment of their freedom of expression
and the constitutional guarantee of their freedom from interference with their means

of communication.

Conclusion
I conclude therefore that the first Applicant is entitled to the fdllowing declarations and
relief:

(a) The failure and/or refusal of the Minister of Industry Commerce & Technolagy
and/or the Office of Utilities Regulation to grant to the first Applicant a licence to

continue to provide the telecommunications services including Voice Over Internet
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(VOIF) service which it provided to its subscribers and users of the service and the

public at large before the passage of the Telecommunications Act 2000 and which

now require licence under the said Act is unconstitutional and is in breach of the

Applicant’s constitutional rights of freedom of expression guaranteed by Section 22
of the Constitution.

(b) The telecommunications services ‘carried on by the first Applicant prior to the

passage of the Telecommunications Act 2000 are protected by Section 22 of the

Constitution of Jamaica.

(c) The exclusive licence granted to the existing telecommunications carrier by the

provisions of the Telecommunications Act 2000 which make unlawful the provision of "~

Voice Over Internet Service by the Applicant contravenes the first Applicant’s

)—»fundamental right to freedom of -"e'xpression granted by Section 22 of the

Constitution.

(d) Damages to be assessed for contravention of the first Applicant’s constitutional

rights aforesaid.

(e) Costs.

The second Applicant is also entitled to the following ‘decl/é'rations and relief:

(a) The failure and/or refusal of the Minister of Ih;dustr'y Commerce and Techhology

énd/or the Office of Utilities Regulations. to 'gr‘r‘ant to InfoChannel Limited a -

telecommunications licence to continue to provide the telecommunications services,

including Voice Over Internet (VOIP) service, which it provided to its subscriAb'eFfs _

including the second Applicant and other users of the service and the public at large

before the passage of the Telecommunications Act, 2000 and which now require '

licence under the said Act is unconstitutional and is in breach of the Applicant’s
constitutional rights of freedom of expression guaranteed by ‘section 22 of the
Constitution. '
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(b) The telecommunications services carried on by InfoChannel Limited and provided to
the second Applicant prior to the passage of the Telecommunications Act, 2000 are

protected by section 22 of the Constitution of Jamaica;

(c) The exclusive licence granted to the existing-telecommunications carrier pursuant to

: the'provisions of the Telecommunications Act, 2000’ which makes. unlawful the

provision of Voice Over Internet Service to the second Applicant by InfoChannel
Limited contravenes the second Applicant’s fundamental right to freedom of

expression granted by section 22 of the Constitution.

(d) Damages for contravention of the Applicant’s constitutional rights aforesaid.

(e) Costs.
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N.E. MCINTOSH, J.
I have had the benefit of reading the judgment of my brother Harrison, J, in draft and am

in agreement with his reasons and have nothing else to add.

REID, J.
ORDER
O The first Applicant is entitled to the following declarations and relief
(a) The failure and/or réﬁiszil of the Minister of Industry Commerce and
Technology and/or the Office of Utilities Regulation to grant to the
first Appi.icant a liceﬁcé‘ t;> continue to provide the telecommunications
services including Voice Over Internet (V QIF) service which it provided
to its .subscribers and usérs of the service and the public at large beforé
the passage of the Telecommunications Act 2000 and which now require
licence -ﬁndér the said Act is unconstitutional and isin breach of the
(\ Applicant’s constitutional rights of freedom of expression guafanteed by

Section 22 of the Constitution,

- . (b) The telecommunibé{tions services carried on by the first Applicant prior
to the paésage of the Telecommunications Act 200 are protected by

Section 22 of the Constitution of Jamaica.

(c) The exclusive licence granted to the existing telecommunications carrier

by the provisions of the Telecommunications Act 2000 which make unlaw-
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ful the provision of Voice Over Internet Service by the Applicant contravenes
-the first Applicant’s fundamental right to freedom of expression granted by

Section 2_2Aofj the Constitution.

(d) Damages to be assessed for contravention of the first Applicant’s constitu-

tional rights aforesaid.

(e) Costs.

- The second Applicant is also entitled to 'tl}e following declarations and relief:

(a) The failure and/or refusal of the Minister of Industry Commerce aﬁd
Technology and/or the Ofﬁce 6f .Uti:l'ities Regulations to grant to
InfoChannel Limited a telecd_rrimunicaﬁoﬁs li;:ence to ééntinue to
provide the telecommunications services, inc'luding Voice Over Internet
(VOIP) service, which it provided to its /sqbscribers including the éeéoﬁd
Applicant and other users of the servi_cé and the public at large before the
passage of the Telecommuni.catib»ns Act, 2600 and whicﬁ now require
licence under the said Act is unconstitutional and is in breach of the
Applicant’s constitutional rights of f;eedom of eXﬁfession guaranteed

by Section 22 of the Constitution.

(b) The telecommunications sérvicés carried on by InfoChannel Lifnited
and provided to the second Applicant prior to the passage of the

Telecommunications Act, 2000 are protected by Section 22 of the
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Constitution of Jamaica;

(c) The exclusive licence granted to the existing telecommunications carrier
pu?suant to the provisions of the ;felééoﬁlmunications Act, 2000 which
- m_ak_e_'_s unlawful the "provisjon of Voice Over Infc_e_’rriet Service to the
second Applic;ant by InfoChannel Linﬁted contravenés the second Applicant’s
fundamental right to freedom of expression granted by section 22 of the
C) ' Constitution.

(d) Damages for contravention of the Applicant’s Constitutional rights

-

- - .- aforesaid.

- (e) Costs.






