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SUPREME COURY CIVIL APPEAL NO: 74/89

BEFORE: The Hon. Mr. Justice Rowe -~ President
The Hon. Mr. Justice Campbell, J.A.
The Hon. Mr. Justice Gordon, J.i. (Ag.)

BETWEEN WINSTON HERNRY DEFENDZHT /APPELLANT
LND PARISH COUNCIL CF PLAIHTIFF /RESPONDENT
SHINT CATHERIRE

srthuy Kitchin for the appellant instruchted by
B.E. Frankson of Gaynair & Fraser

Dennis Morrison for the kespondent instructed by
Bunn Cox & Orrett

Bpril 36 & June 18, 1990

CAMPBELL, J.f.3

4

This is an appeal from an Order of Courtney Orr J.,
made 1n Chambers on July 31, 198% granting an interlocutoery
injunction ngainst the appellant regtraining him from
continuing building operaticns on Lot 2, Old #arbour koad,

Sydanhan, Spanish down. The order was made in conseguence of

an inter-parces Summons taken cubl seeking such an ovrder by
the respondenc whe had issued a writ in the Supreme Court /\\

secvking injunctive relief against the appellant for that the
latier was "continuing to erect a building at Lot Mo. 2 0la
Harboeur Koad, Sydenham, Spanish Town, in the parish of Saint
Catherine without having previously cbtained the Plaintiff's

approval in breach of scction 4 ¢f the Parish Councils

Building (Saint Catherine)} Dy-Law 1350.,°
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The atffiidax

The wffidav

above paragraphs in

wegn T oyarmynd G e cgpe v
relevant is as hoere
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vit in suppcert of the Suwmmons so

That the Plad
by virtue of
Building

is empowered
the Parish Councils
{Saint Catherine) sy-Law
te regulate building on lands
situate within Saint Catherx

neiftE

rine.
Thot section 3 of the Parish
Councils Building (Suint Catherine)
By-—-Law prohibits the construction
of any building within Saint
Catherine without approval of
the rlaintiff having been obtailned
pricy to the conmencemnent of
construction.

the

That in breachi of vhe sy~Law afore-
seid, thwe Defendant has so commenced

building at Lot Ho. £
woad, Lydenham, Spanish
Town, in the parish of Zaint
Catherine without firsi hoaving
cbtained the plaintiffis appyreval
to do so. "

i1t of the appellant in answer G
the respondentc's cffidavic so far

unde

r«'

That in response o parvagraph 2
chercof ¥ hereby state that by
virtue of section 2 (1) of the

Yarish Councils Building Act the
power of the Plaintiff to

regulate building on land is
limited to the area within the
varish ¢f which 1is defincd by
Parsish Council.

che

That in answer o parvagraph 3 of
the said affidavit I h‘“(uy stats
that by virtue of section 3 of

the Parish Councils Bullding Act
the powers of the sald Parish
Council is subject to the approval
of the Ministor who nay confirm,
alter, or add Lo same

SENE .

That the said Lot 2 01d Harboux
Road, SLydenhum was purchased from

Ministry of Housing which said
Ministry granted its approval to
the Defendant for the construction
of a pu11d1n5 thereon and I exhibit
eto marked ‘W.H.I.Y a copy of
the saad letter of approval dated

the 5th day of 4pril, 1585.

hex

far as
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That the plans for the Building
for which approval was granted
by the Minister of Housing was
also subnitted to the saint
Catherine Prarish Council and
that tihe said Sa.nt Catherine
rarish Council knew or ought 1o
know that the Minister granted
approval for the commencement of
construction.

That in respect of the said Plans
approved by the Minister of

Housing I alsc sought Lo obtain
approval for the said construction
from tune Plaintiff but the
rlaintiff hag failed and/or refused
to grant its approval for the
following reasons -

(i) That it needed proof of
ownership

(2) Location vlans

{3) Covenants and Kestricitions
touching and concerning the
said parcel of lond.

'hat your deponent complied with
the requests made by the Flaintiff
as set out in paragraph 10 hereof
and were accordingly advised by
he Minister of Housing but the
Plaintiff in breoach cf its duty
and in flagrant disvegard of the
Defendant's rights and activated
by malice has failed and/or
refused to grant its approval for
the construction of the building
thereoun.

that the Saint Cathierine Parish

Council has failed to establish that

they have jurisdiction Lo regulate
the construction of building on
prenises xnown as Lot 2 Sydenham in
the parish of Saint Catherine.

The defencant says furither that the
approval of the Saint Catherine
Farisn Council is not required and
need not be obtained so as to
commence construction thereon,
pproviel having been granted by the
relevant Ministevr.”

us My. Kitchin submitited that the crde

had not established that it had jurisdiction over

i

should

not have. heen made by the learned judge because the respondent

the land on
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which the building was being constructe¢. There was no
right enjoyed by the Parish Council for the protection of
which an injunction should issue. “The pith of his
submission is that the Saint Catherine Parish Council had
not shown by evidence that "sydenhan” was in a Township in
relation to which the said rarish Council had jurisdiction
to regulate the construction of buildings.

in reply Mr. Morrison submitted that though
paragraph Z of the respondent's atfidevit raised a guesiion
of law, paragraphs 3 and 4 chereof were statements oi fact
that Lot 2 0ld Harbour Road, Sydenham was within Spanish
Town and so was within the ambit of the Council's By-Law.
This fact he submitited had nowhere been challenged by the
appellant. Yaragraph 13 of the appellantis affidavic did
nct condescend 1o & digclosure of facvs shiowing why he saild
that tihe Council had ne jurisediction., 7Thus all ihac the
learnec judge had before him was the unchallenged statement
that the siitc of the building was in Spanisi Town over which
the Saint Catherine rarish Council prima facle haa jurisdic-
tion. it thus had a right wiich was in need of protection.

[

The grant of the injunction on this ground was therefore
justified,

Mr. Exicchin’s alternative submission was that even
if the Saint Catherine rarish Councii had jurisaiction over
the area, 1ts powers of approval of bﬁiluing operations were
subject to the approval of the Minister and the latter had
infect given his approvel to the appellant. The approval of
the pParish Council waoe vhus rendered unnecessary. Therefore

whereas the appellant was exercising a right, the Parish

I

Council was acting unlawfully in secking to frustrate the
exercise by him of his right. in such cizcunstances eguity
has never given assistance to the wrongdoer. The injunctive

relief should not therefore have been granted. Mr. Kitchin



relied in support of his submissicon relative to approval by
the Minister on section 47 of the Housing iAce¢ which provides
for housing associations submitting to the kinister schemes
for subdivision c¢f land and the construccion of houses thereon

and on section 4& (4) which empowers the Minister to approve

the lay-out plan which the fcusing asscciation has submitted
to the Local Authorit: for approval and wliich the latt has

unreasonably refused to approve or has unduly delayed in
approving.

Mr. Morrison submitted that the appellant could not
bring himself within the purview of section 47 c¢f the Housing
iict because that section dealt with construcitiion of dwelling
houses and not commercial buildings. Logually the appellant was
not a "Housing hsssociation” within the definition of that terx
in section 47 and sc he cannot avail himself of any appisoval by
the Minister referred to in section 4% {4) cf the Act.

We were of the view that Mr. Morwvison's submissicn
on the construction c¢f section 47 of the iZict is correct and
that praying in aid the said section does not avail the
aprellant. Thus the submission that the approval cf the
Minister had been obtained and that this obviated the necessity
for obtaining the approval of the Parish Council is falleacious
and withcout merit.

The appellant's affidavit does not state the date

when plans for the building had been submitited o the Saint
Catherine Yarish Council, the cdate on which requisition for
the furither info ion was nade by the Council, and the date

on which he complieda with such requisicion. The issue whether

or not the Parish Council had refused to grant the appioval or
was being dilatory in doing so could not therefore have been
an issue before the learned judge as there were no primaxy

facts laid before him and in any case these complaints in
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paragraphs Y, 180 and 1l are patently inconsistent with the
declared stand that 1t was unnecessary to apply for approval
to the Saint Latherine Parigh Council.

Lhe we were of thie view for the above reasons that
there was no merit in the appeal we dismissed the same on
April 36, 1950 and promised then t¢ put our reasons in

writing. That promise we have now fulfilled.

ROWE, P:

e ——————

i agree.,

Gordon, J.A. (Ag.)

1 agree.



