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JAMAu;,A iSQ.o‘G\M

IN TukE SUPREHME COURT OF JUDICATURE OF JAMAICA

1N COMMON LAW

SUIT NO. €.L.1987/H044

BETWEEN KEWNNESHA HAKRIS {an infant by her

Mother and next frieud

BEVERLY HAKRIS) AINTIEE
AN ELAINF, HALL FIRST DEFENDANT
ARD RUPERT McINTOSH (Trading as

Mclucosh Repairs SECONU DEFENDANT
LND ANTHOHY MORGAN THIRL DEFSHDLNT

Gordon Robinson and Jeifery Mordecal for the Prawniiff instructed by
Lavid Henry of Nunes, Scholeficld, Deleon and Cox

Alexander dilliams for First Defendant instructod by kiyers, Fletcher and Gordon.

bonald Scharschmide §.C. oud Sonia Jones for the Second Defendant instructad
by Gresiord Jones,

Zolrd Defendant was absent ~ud unreprescnted.

Heard - June 15, 16, 1&, 1%, 25 and 20, and Octoher 22, 1992,

RECKOKE, J.

The plainciff is & school girl now 14 years ¢ld. On the
1st of Uccober, 1985, wher: she was just 7 years old she was hit down by a wmotor
€ar as she stood on the sidewalk at the corner of Eiguholborn 3treet and Laws
Stre:t in down town Kingston at about 7:30 a.w. Bhe was on her way to schucl
zud was accodmpanied by bher brother Ricardo then & years old. She recalls seeing
hier brother run and remembers nothing else until she reogained consclousness in
ine Hustamante Hosplcal for Children. Her left foot was seriocusly injured and
she was crying "I was crying because foot looked bad and it was paining me.*
She also had a cut on the ileft sid¢ of hexr forehead which was hurtiné her.
She remailned in the hospital for over two montiic. She received treatment in
the hospital including o skin graft., After discharge she had to return to
hospital for further treoataaent.

when she returned to school the leg hurt when she walked too far.
To her the leg was looking awful ~ it had scars or %, Her schoolmates said
unpleasant things about her leg and she felt bad ~! ut it. Jhe took the comwcn
cutrance examination twice but never got through. &he wanted o go to bierls Grovs

High School or Alpha bui got neither. She was given : place at Trench Town Compra-



hensive. Siuce the accident her head hurte whenever she is concentrating
and studying for examinations. Although she does wct have a boy friend now “I
think with a leg like this no boy will look at me."

der brother XKicardo Harris testified on her beshalf. As they walked
casterly on the left haud side walk of Laws Sirest a car licence No. FR 8409
travelilng wortherly zlony Highholborn Street came across the street and hit
the plaintiff against the wall of a garage. Ghe wes placed in a car a2cd takan
off to the hospital and admitted. When he visitved ber there her left leg was
in cast, When sho ¢z2me home the leg looked humribi;‘

Elaine Barrsti supported the cvidence of Ficardo Harris. Ghe had baen
living at wo. & Laws Sirzet tor the past 3¢ yuﬂnuﬂ;'ﬁn\thc lsc of October, 1845,
she was standing outside No, 46 Highholborn Sivust. This is beside Ko. 44 whizh
is 4 garage which was operated by vr. liclatosh, ihe oaééhd defendant. She know

that he coperatad twe one at Gold Stre.t and the uther at Highholbor:

strect. She saw the cay wmount the sidewalk aénd hic the plaintiff on Lo ths wall
of the pgarage. Sn. snw thnt it was a ma who drove the car but did not know hizni.
She knew #r. Gambls who operated this garage befose ¥r., Melntosh took it ovar.
driveway into th. garege 1s on Highheolborn Street.
boverly Harris, the plaintiff's wother noxt gave svidence. The pair of
shoes plaintiif was weaving was destroyed in the égcidentu It was valued $200.00.

.-

Zhe peid registration foe to the hospital also fee for medical report - 3i0%.00.

AN

She visited tne pleintifi twice per day overy day for odi; onth travelling py bus
and taxd five oy six tines by taxl, remainder by busfu Bus:t are $10.00 per day
and taxi $25.00. After ko plaintiff was released ivom hospital she took hzr
bacx for follow up treatment. Plaintiff was in bospital for 10 weeks and wis at
howe for 3 wonths befors she returned to school. It cost her $300.00 to provide
snacks for the plaintiff in the hospital. She paid $40.00 per week for a lady
to look after tie ctoner children at home while the picintiff was in hospicai.
before the accident the plaintiff was doing vary good at school. Since
siic returned to school afker the acecident she haz {#ilen back in her lessuna.
She complains of hesduches most of the time walie ctuwiying. She has observad
from the way the plainmtiff dresses that the sears on her ley bhave been sffeeting

vy

her. She always wants to wear loung pants and taizhe te hide the scars.
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br., william Deanis practices as a general padiatric surgecn at the
Cihildren’s hospital. He saw the plaiuntiff on the lst of October, 1965, On
examination h. found some degree of distress because of the wounds she nad
sustained. She was consciocus but lethargic. &he had brulses over her right
thigh aiid lecerations ovur the right hip and isnfe uye. There was a serious and
degloving injury i.e. i outer layer of the skin and subcutaneous tissuz had
been sﬁripped fromthe 1imb, Thic extended frowm juci below the kuee to the wmiddle
of the top of the fool and iuvolved the wuscles, porvicas of which were removed
with the skin.

She was resuscitated with intravenous fluids and taken to operating
theatre where rhe wounds were cleaned. The degloviag injury needed defatting.
This was done. bhe received supportive physiorberapy «ud antlobiotics aftor
the operation. By the 9thh post operative day the ilvg wouudswere infected wind
oepan preaking down., Dy sovemoer b, the wounds were clean enough to accept
gkin graft frowm the thigh of the same limb. O8he davaloped a flexion contractux:,
i.e. the limb tended tv uz fixed making stralzhnening of the limb difficuit.

This respouded well to physiotierapy. She was discharged on December 6, bue

foilowed up in out-patient department for next 3 wonths and discharged darcn 13; 1346,
The leg had some gru.some gcarring and the doctor suggested that plastic surgery
should be sought.

Dr. Dennis naxt saw the plaintiff on the 28th of HMay, 1967, At that
tine the scars had beccie wmore gruesouwe. They were hypertrophied and had =
green lizard appearance and he again suggested plastic surgery. There was o
impairment of functions but there was a cosmetic disability which he thought
would be emotionally quite taxing for her ~ her porsonal body image had been
smeared. {Two medical reports prepared by this doctor were admiited in evidsnce.)

Corporal Richerd idtchell testified that he took statements from
Kupert McIntosh and Asuntuony Morgan, the second and third defendants concerning
an accldent at the coriier of Highholborn and Laws Street om the 1st of October; 1585.
These statements were admitted in evidence as wvxhibits ome and five. In his
statement ficiatosh admitt«d he operated a body shop at 16 Gold Street, King:ton
and a duco shop at 44 Highholborn Street. He said that the third defendant
Morgan was not given permission to drive the car and that Morgan “wasn't dirzetly

employed by me, he was always given work by one of my job worker."
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In his statement tiovgan sald he was employed ic¢ elrcosh Auto kepalrs, 190 Gold

Street, Kingston. He adullted driving the car frowm the body shop &p)the duco

{uld
}A&lu

Pr. Tony Jacwoon:. & plastic and reconstruction surgeoy, first saw tiw

3
b

chop wnen it got out of rnontrol and crashed injuring the little

plaintiff on the 3ra of December, 1991, He saw o vosidual s¢ar from the doisr

/
area on che lefc thigh and scar extended to the anki«. Tgﬁjscarring was protesque.

CN . i sy e A - 8 2 /" H : 3
To iwprove the appearaiice he proposed a scar revigisog cdlled tissue expansion.

/

Tiiis would entail Imporriag & tissue expander Lrom » United States of Aucrica

of tihe value of aboul USHEUE.00. He vxplained the procedure which would 1nvolve

Ywo operatious,

Anaesthetic costs would be : - $ 10,000.0G8
Hospitalizaciou i/fc¢ room aand fees - % 17,006.0C
Surgeons aAssigtants and Wursing fees - § 2L,0U8.00
Fedical Repors ; - 5 4.000.09

His report dated 1ith February, 1992 was cdmitced in evidence.

This was the =and of the plaintiff’'s cuse.

The first defendsns Elaine Hall testifing ¢ hér own behalf. She admitted
seing the owner of motes car R 840Y in Septcmbe: 1385 which she gave to the
second defendant for vody repairs and for ducoiny #t his shop at Gold street.

She left the keys with the second defendant. She wiver gave him permission to
¢rive car on road bul eéxp.cted Lt to be moved around in the yard. OShe ideunrified
the policy of insuranc: for her car which wasiln Fure: at tae time of the aceidaenk.

She was croas-examined. 5Sne did not know who physically would be doing
she work but did not expsct it would be Mr. dcIpfosh rimself. When she gave him
the xeys she never guve him any instructions. She nsver told him where the work
was to be done.

This was the case for the first defendant.

pr. Kupert Mcintosh, the sccond defendant described himself a4s an
suto body repairer aud ia Octoper 19453. operated - pusiness known as McIntosh Aulo
Xepairs at 1o Gold Street, Kingston. Before going to Goid Street he operated

at 44 Highholborn Street. He admitted that iv aid September, 1385, that the

first defendant delivired ner car to him for him ©o do necessary body works and duco.

He did body work at Gold Street but the ducoin; would be done at Highholborn Street.
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If the vehicle can ve driven we drive it us to Che uco shop. 1f it can't,; we

pusi il co the duco shop or tow it." One Tasauwa Francic was hig body wan +T

EY=4

eime and he was paid ow 2 job basic. He knew dhe d defeudant Anchony Howyin.

fie has never worked with biam (Melntosh) but kpoe. i did work for Fremcis. He G
never paid tiorgan for any work he did. Francis paid him. One Koy YMcFarlane rdid
nis duco work at Higlhbholborn Strect.

He became aware +hat the car was involvaed in zn accident and gave a
statement to the Policw vwhich he identified in court. ©Only himself, Francis o
merariane; the thres ilicsused drivers, were permitted o drive customers ©ors
from tne body shop o the duco shop. He nwver gave gormdssion for the third
sefendant to drive ;Ag cr7r. Francis, who had werked wich nim for the past 15 yuurs,

wug the particular job worker for the first defondant

UNdRr Cross. dwd

mtustlon ir, Mclotosa said Yoy nicFarlane not now working
with me. dA¢ gtill «gcs work for we on job basis. Lot Octobegr, 19865 he was
goployed L0 me. b was always working on jod basis. Nelther Francls nor deWarlaas

were eaployed to me. wetre on job besis.®  On fhiz lst October, 1985 ali his
v J

duco work went to nelfarisce after body work is faiwvd.u: Yoy, an, although not

prrnirsed to drive, “wowld be allowed to push the cox 1f it can't boe drivew
Tagman would call whovver is there lucluding derguo o aelp pushing.” Whou

viiss Hall leitt the car wiih him she never told him of zuy restrictions oun e

drivirg. She never wauaid fidm that rhe car would noi bpe covered by iasursuce

[N
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one else drove i1t. ®e put the car keys in a pan fo a lockev inside the garage.
if Tasman wanted to drive car he would just go to e locker and take keys. Whe
locger 1s on the verandah ond is not locked. Tne veody work on the car was
csowpleted and it was on its way to the duco shop.

This ended the nare for the second delendant. ‘The third defendant,
having failed vo enter supaurance and file defence. au incerlocutory judgnesnt

was entered against wim o the 13th June, 1988 =ik dumages to be assessad.

Supmissions

Mr. Scharscimidi op behalf of the second defendant submitted the
plaintiff’s case was that the third defendant was zorvant and or agent of theo
second defendant. 4As servant this involved a relstiouship of master and sarvani

or employer and employwe. By virtue of his pleading it was iucumbent on thd
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plainctirf to prove that the third defesdant was sapivyed by the second defendani.

1% ne nrosses this nurdle his has to further estebiish that the third deferndans

@ns actiag within the scope of his cwployment. Hoe must establish that he was

duing something which Lo wee authorised to do or thut

e wax doiag somethidyg

raat was incidental with that whiech he was autboris

do. He conceded chat
an employer would be llable 1f a servant did negligaotly that which he was

sathordsed to do or chai which was incidental to wiricnn he was authoraised Lo do.

3

tie submitted that tiw plaantilff had gone no whar. wear to establishing that the

third defendant was usploved by the second detendoni. de referred to the can -

»

of Beard v. London Jumibag Comwpany Y.i. seports (1300} 2 ¢ p. Sbu where the

Jourt of sppeal held “that the plaiutiff had wov “igcharged himself frowm the purden
~ast upon hiw of showing that the injury was wae o Uhe negligence of & servani

of the defendant acting wirhin the scope of his emplovument. and that the defenuanis
wiTe encitled to judgmont,”

Sounscl for b

-
-
o~

» pocend defendant questioncd whether the third defeundanc

was dolng something ne was wwployed to do and rafryed Lue court to the cas: of

ilton v. Thomas burkton (nhodes) idmited and another (1361) 1 AER 74 where the
court held tnat cne test whether the cwployer wag iisztle for the negligenco ©f
A8 servani was whether the servant was doing 2t the idme something that he was

agployed ©o do. Sew a2lse the case of Harrison v.

helin tyre Co. Ltd. (134%)

1 Aéx 918 where it wac heid that for che purposc of dotermining vicarious
Liability, the tost worither an employee was actuip; in the course of his eunplojumacid
was whether a reasonsble wan would say elther that thc employee's act was part

snd parce¢l of his ewploymont (In the sense of bueing incidental to it) eveu thougn

it was unauthorised or prohibited by the employsr, ia which case the employar was

liable, or that it was @0 divergent from his euploymceni as to be plainiy alius o

his empleyment. and wnoily distinguishable from i, i which case the employer

was ot Lliavle.

Cther cases rrfarved were Hewitt v. Bopvin and Another (13540) 1KB 10

) . . ) nE
and Ormrod aad ssnochexy v. {rosville iMotor SQYVlCQSM&;ﬂlted and Another {1953}

The court was referred to the definition of "Servant in the 1ith Edition

salwon on Tort at page 97,




dr. Scharschaldt said the judgment of Lord Canaing in the Ururod cass

supporced the following proposition., To be an agont for the purpose of drivi

cne needs the owners covsent and further, at the material tiwe, the drivie; waust

have been doue on behalf of vhe owner or baileae.

(n the guestion of bDallment ¥Mr, Schavschuddt reforred to the local o

¢t powen v, Philiips of

Bar Review, Voluw

.%E,”%ﬁﬁmééﬁ and said he 8

Reference was also made to the decisiown of the Privy Council iun the

of Canadian Paciiic

v 0. v, Lockhart - (l94.) o sEK 404, Iu this cas:e s

gervant of a cowpany v the course of his em

had used his own car,

was unlnsured, on tow cowpany’s business. ue had been prohibited frow doing so
unleus his car was ingurod., On his way he injursd an infant. held. the servant
ER SR

vas perforuing the journey for the purpuse fo his eamployment because the driving

of an uninsurcd car wag aw suthorised act although performed in an iwproper woda,

The company was thersiors, ilable in dawages.

The case of Louden County Council v. Sattevuncies (Garages) Lid. (19535

P 51, s U M

4 ALK 5482, was also icizrred to. Mr. Scharscuaidt wought to distinguish che press

case from Lhne one uider reference in that the third Jdefendant was not a servaiud

of the second defendsni. ‘'the terms of his wemployman? were not in evidenso aznd
the court was nol in 2 pusition to infer it.
with reference 20 the statement given co thu police exbibits 1 and 5,

¥x, Schirschmidt submitred that they complimented zach other and were not in fact

in conflict. WNothing in Lorgan's statement caon Lo vucelved by the court as an

admission against the ssecond defendant. A agent can only make adwissions agaiast

his principals if such wdmissions acre within the scope of his ewployment. 5Sea

Cross on fwvidence - “th #dition at page 524. aelso Bury v. Ware KDC 11939) 2 ABk-688.

nt

Lf the court iinds the two documents t. be in coafliet, 1t was subwdi.ad

that the plaintiff haa lef” the court with two conflicting versions and as & FERE:I TN

thw plaiveiff t failed to discharge the burden of proof and the court couls uct
1 law choose the version which was in favour of the plaintiff’s case.

Txus: Co. v, ¥owler, 64 Dowinion Law Reports Zov,

Un behalf of the first defendant Mr. Williams made hls submissions in
#viting. In summary, from the evidence the second deiendant was an independai

of the first defzodunt.

contractor and was pelther a scrvant or employes
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The first defendin: yeve no perxzission te the second or third defendants
to drive ner car on the road therefore sie was mot im breach of any
statutory duty.

Ga behaif of the plaintiff, viva vocs submissions on the questiou
ot damages and written submissions on the other sspects of the case weve
wude by ar. Robingon, e dealt rirst with Jpreisl damages.

Adaitional help for 2% weeks @ $4U.00 per weah =

b
Transportution: 14 trips per week ~ S by tuul znd 9 by bus -

$300 per week -~ 94 weeks @ $300.00 per week = 3§ 7,350.00
Un date of dischi.ege -~ trip $ 30,06

Out patients visit twice per week for 14 weuks = 3 345,00

Damaged or iost property = 3 IRt
medical expenses w§ 105,40
Additional Food = §

$

Re Gemucral Damapes

Reference was made to rirs. Khan's ook on Personal Injuries aAwcnds

Voluuwe 2 at page tob - Ellis v. Industrial Chumiczl Co. where the Court of

hppeal assessed damzcges for pain and suffericy @ $150,0006.00., This would

be eyuivalent to $750.00G.0U now. For gendor differecce aund aye this

should be conver ©o One #illion DJollars. The injuries in the presens cous

is not as serious se case under reference aond an award of $500,000.u0 would
be appropriate.

Other cases wentioned were Khan's Volume Z p. 169 - XKawalsingh v.

[Py

DaCostea srothers

i,000,00 awarded in 1985. Tiis injury not as serious

as the inctant case,

Khan's Volume¢ 3 p. 170 Berry v. Fearon - $90,008 awarded in Hay 1989, The

instant case is mwore serious,

Khan's Volume 3 p. 172 - Forbes v. Alcan 3200 UUC.00 awsrded in July 13438

fLastant cdwne not as serious.
Under the hoeaaing of Handicap on tite Labour wmarket Hr. Kobilnson

submitted that the pleintiff’s career will be iisired by the scarring. She

can’y become a modai. Her performance at school dropped after the accident.




He refuerred to £ia

‘s Volume 3 page 225 Suit C.L  C437/04 - Carter v.

Jawaica inn

whaxe $120,000.00 was awsxded fer loss of earning
capaclity and sugg2sted ave award of $150,000.00 ia this case.

lu rveply to the submissions wmade on benalf of the plaintiff
Mr. beharschmidt cods that the court is obliped ©o determine metier on the
evidence and not o hearsay. The court should reject hearsay evidence «wver
when it goes In withoui sny objectiun beiny tewza. There was ue cvidense
that the third defendant morgan was employed o do aay driving st all and

there was no similarity between any of the cusas clted by the plaintiff wirh

o

the instant case. Ou the question of genecral da

ages he considered thiab tho
figures quoted oy e, vobinson were high.

HMr., Wililoms asked that the court adopr a commoa sense approach
and in determlaing ou whal representative capacity was Morgan driviig

was pe uriving as speni or first defendant or zzeat of sccond defendant.

Lonciusions

Case agalnst First Deteudant

The cladw against the first defeundant was on alternats grounds.
Vicarious liabiiity and Breach of Statutory duty u.der Section 4 of the
tiotor Vehicle imsurauvce (Third Party Risk) Aci.

Vicarious iiability

In order fo succeed on this part of the claiwm it must be proved Ly

the plainclff that the third defendant was either the servant or a agenih

v

the first defendant, On page & parazraph 1 of his written submissions
kir. mobinsoa for thée plaintiff readily concedes “that the third defsudint
cannot, in any rauspoecets, be the servaat of the tivst defendant.”

Was the tnird defendant agent of the first? She gave no purmiscion
to either the szcond oy third defendaunt teo dyivo hes car on the road. Hhe
had left the keys with the second defendant only ¢ facilitate hia wovauy the
car in the garsge premises. The job tc be dow: on the car never entailced it
going on the rqad, The evidence does pot «disclosc that the plaintiff knew
that tiie duco work bad Lo be done elsewnere. &35 far as she was conccrnsed
all thc work was to b completed at the Guld Streat shop. No road testiug
was necessary. Frow the evidence the third defendant was not present when

tihe first defendant handed over the keys o th: second defendant.
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Any knowledge by the third defendant of what wurk was to be done on the cer
must have come from cither the second defendant or nds servant, not frow Lhe

. first defendant. She did not waow hiv. ¥Frow the first defendant loft thu
<;/> car at the paruge cthe sccond defendant was in posscusion of the car as bail.o

and the first defupeans bad ao right to control the bailee or his servunt or

ents, JSee the Chowlnrry case referrad to in the written submisslon’s of Lar

e

B

firge dutendant. Whoen, Uherefore, the chirxr doresdant drove the coar to uhe

duco shop L find that W was doing so for tihe sois purpose and bencflt ol who

second dufendant completicg his contractual duty., sasad on this conclus..on,

i find thac the tio first derendant’s ageat

d defendant was net acting as
(:A at the wmaterial visu.
)

Breach of Statutocy buly

Scction 4{i) «i the Motor Vehicles Iusuraace (Third -- Party (Hisks)

Lcts reads:i«

Subject to uihe provisions of thias Aci, it ghall not be lawful
tor any person bw use, or to causc ox prrmit any other

person to usz & wotor vehicle on a road, unless cherc is in
force 1n relation to the user of the vehicle by that pereon
or that othei person, as the case wmay b, such a poliey of
insurance ov such a security in respeci of third—-party risiks
a8 complizs with the requiremcnts of this Act.

L\,} ' The plaincdi’’s

is in threae parts -~

claim against the Flyst defendant under this seciion

(&) Giving her said motor vehicle to the second defendant;
qui repairer with her permission to <wive the szid vehicle
withou? there beiag in force in reliation to such uscer 2

<,

poiicy of insurance in compliaiice with the aforementloned

Act,
(b) Failing to insure the said vehicle o cover the drivimy of
) P
<:M“ the said vehicle by the servaats @i ¢y agents of the

second uefendant.
‘(c) Failore to prohibit the driviog of the said vehicle by the
servaut and or agents of the second defendant.
The policy of imsurance that was iu force «f the time of the aceidaat
was in relation to the following uses (a) social. (b) domestic {c) pleasurc

opurposes of the policy hoelder in person and in comnecticn with her business.
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(Se¢ Lzhibit no. 727 fhise cleurly does not cover wusc by the second defurn

=,

or any other perzou except the first defendant whe was thoe policy holdec.
waen tue firet defendant contracted witl he second defenlant
\
J repaly her car; frouw the evidence nothing wes said o her which would Caase
hey Lo contomplace tazt her car would have to Lo oriven on the roag to
couplete the job. Wien shie handed over the K254 o Bl all she did was o
stve Rim pussession «f ine car. bLhe certainly gave him vo perwission te
drive it whercever he wished. The secoud defendin? kpowing that the work bad
tC ve cowpleted ¢lsawtiere should have sought pernisclon from the fivse
defendant.  She would neve the option then of tahi:g the car to other Tepalveis
or insist thac she be coatacted when tis draviug was necessdry 8o that sho
C
-7 couLd du séme herseif. This was not & case of that car belny test driven to
1nsure that the job was satisfactorily dome.
The plajucdif has therefore failed 1o prove te wy satisfactlon ihak
the frrst defendant either caused or permitted ©ha socond or third defendante

to use hor aotor wohicle on the road.

Wwith ref:

Tauce to puragraph €, 1 agre. wich counsel for the firng
defendant iu paragrapu 25 of his written subsisuions chat soction 4 of tho
o acc does not contemglake such & duty.
The <ludms fov a breach of Statutory Uuty against the first defeudant

therefore fail.

Cadant

boch in the pleadings and iu his evidencs the sweond defendant aduits
that he operated Melstosh Auto Aepailrs at 16 Gold Sireetr, Kingstou. and thed
the first detendant wofor car was left in his cuwe and control. deving admitioc
<if” ithis there is no question that he was bhaileo for the first defendanc. 1t is
. noted that the saecorn: defendant in bils defence dindies tnat he operated promlses
44 Hignhpoibornm St
Was the sceond defendant a servant or agent of the first defendrut
ug alleged in paragraph 3 of the Statement of Cicim?
"4 servant wmay be defined as any persou employed by another
tu do work for nim on the teruc that ke, the scervant, is to
be subject Lo the control and dir:iction of bis employer in

respech of the manper i which his work is to be done.™
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(S:e Salwmon ow Tort, 1lth Edition p., 57},

ot

Yo be an ageut, thers must ve consent of the owner or wvallee to drive

the cov and the drivin

aust have been dong oh pehalif of the owner or baiize.
Poes the seeoud dofendant fall dn either of hwse categories?
3

I thnink nec. It is cicar, however, frow the evideace that he 1z an iondepenizon

contractor., ©Un what basig then is liability bud

sounhit azainst the seoond
i 2

)

defendant. The plaiotiff claims that the third 4

anant is the sorvant and

agent of the second dofvilant and as such, he The waster, would Lo wicariousliy

lieble for the acts of hig ssrvant and agent.

"It is clear thet the waster dis respoasitlo for acts actaally
authorised by hiam: for liability would exiet in this case;
even 1f the rolation between the partics wos merely one of
agency, and not one of service at all. But a waster, a&as
opposed to thw swployer of an independent contzractor, is
liabie even fov sets which he had not suthorised,
provided they are wo connected with acts thatc ha has
auchorised that iney wmay rightly be rejerded =5 modes-—
although luwproper wodes - of doing thoem. Iu other
words, a wastar is responsible not merely for what he
authorises hic s wrvaut to do, but alsc for thw way 1n
which he dous it." See Canadian Pacific failwoy Co. v.

_Lockhart (Supra) at pape 467,

3

g

in support of hor case the plaintiff callesd Coxporal Mitchell whe hostifiod

Ca

.

that he took a statw fyom the third defendant days after the accident in woalch

he stated that he was cmploved to sicintosh Auto Hepairs which the second defendant

admits he owns. nce, the second defendant denies that the third

defendant was employed to bhim, but admits he did sowe work at the garage assisting
an employee, ir. Taswan Prancis. who was the particular job worker for the first
defencdant's car. B would cheek on Francis® work frow time to tiume to emsure ha

LA . ]

aid it #rOparly; The ¢-cond defendant admits thoen fhe car was under his controi.
it is reasouable therefor:s to infer that persons Joiig work on the car would also
se under his controi and within his cuployment which would confirm what the third
detendant teld Corvoral HMitchell.

I have no ¢ifficuliy in determining therefore that the third defendant
was the servaiit of thevaccond defendant. Was the servant within the scop:z of
his authoricy?

On the evidence of the second defendant hiws:lf, the thira defendant

ould push cars from the vody shop to the Duco Snhop when cailed upon.




S

ke also testified inmag at the tiwe of the accider:t the car had been driven

from the budy shop vo 20 to the duco shop to v ducved. o

i
first deiendant's cer to the duco shop “so divaxgenh from the ewployaent se to

be plainiy alien t., and wholly distinguishable ivasm the employuwenc?®

oles {(Garapges) Ltd. (

ajs In thag case the defewdany,

WhO wers ownwrs Oi & pevapd, esployed onc Pristos tw @ parege hand, port of his

duty pelng tc wove cars an the garage so ss to make wiy fur other cars. e

ue driving lic.ue: auad i wes forbidden to drive venieles. in front of i
pafase were petrol pumps and the attendaat zsked Preston to remove a van which

was stationary in fro

4 of the pumps, so as to allcw some motor lorries to

obtain petrol. Insi- of pushiiag the van out of <he way, Preston drove i,

Filuding that chere was vet sufficient space to duive struizht into the gavas:s
out of tihw way of i levrries, he drove on to tioe highway, intending to turn
there2 50 88 €O com. Lok to the garsge behdnd cne lorries. On the highway @
collision occurred betwoeern tae van which Prestow wes driving and a van beleoplog

Lo cthe plaintiff, whion was damaged. 1o an acid

Ly tne piaiprtiff for duaages

spalnst tue defend:

"

Held: Preston’s duty being Co weve cars in rhe gorsge, it was impossible =

defin: Lne scope of his wuwployment as that of Hushing cars by hand in
contra~distinctiov ©o wwving them by other mequs, »ncluding cthat of criving
thein, and, nocwithstonding the fact that he wos czpressly forbidden to driva
cars, nis action Lu woviie, the van Dy weans of sis own cagine. instead of by

pushing it, was within the scope of hiz empluymernt, bolog & wroagful and

unauthorissd way of pexfowming an act which ne was cuploysd to perforwg

the cxcursion on to the highway was merely ircidentsl to moving the van oub

of the way of other wutor vehicles on the dafondmiis’ prenises, the work for
which Prestou was ewployed, and, therefore, althouph it wos i1llepgal for Pr..ston
to drive on the highway as he had no licunce, the fact that the accident occurred
when he took the van off the garage premises on te che highway did not affuect tiw

result, and the defuirdnts were liable in damages to the plaintiffs for Frestom's

aegligence.”
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Thne inscact

seems Lo be on all fours with the Catterzoles
cave referred to abovie, Hot peluyg the Goldev of s driver's licence; the
third defendant had no lawful authority to dwive the car on the roal.

However, he had auknority to push the car op

voad. T fdnd that wds

of woviug the car oy woans of 1us own enpine

soeaa ol by pushing it, was

within the scope of his ecuploywent, slthougsh ¢ wrompful and unauthorisad way

Waroh he wes zuthorised ©o

Was the thard detendant an apgeut of the seocond defendant?

choedly to push the ecar to th: cueco shop. The scelosan L0

&

lace us pe drove Lhe car om the way to the duce woop, I wes a pori ef tus

acond defendant’s

C’)

Lo duco the car. Tho dvoscapable conclusion

F
w

thut the car was boaag woved from one of the secona Jefendent’s place of

business to anoth:y of his place of busiuess and Ly connection with his
business. I find tnat the third deicndaat was his sgent and certaiunly nox
You a frolic of his .wn® as pleaded by the sueond defendant.

In considering the second defendanti’s cese § could not help but
note from the very cutsat of his evidencs tna* thore were conflicts. Lu his

defence filed Lo decied operating a business at 44 idghbolborn stxeet.

Yet in & stat

ent teaderzd in evidence by cousent ue stated to Corparal Mitehell
that he did operate such a business and again cenfirmed this under cross-
sramination, dAgaiu, In hils pleadings, he donies that the thivd defendant was
engaged in any busiuwss venture or wission o Lis part, yet admitted in
cross~cxamination that the car was on its way ¢ ine duco shop to be duco=zc.

He denied that Taswan Francis was employed to

a servant, but admatt.d
Fraucis worked with uuwwm for over 15 yesrs aed resigned 1o 1989. His demeanour
in the witness box was such as to wmake his wvidince unveliable. He was Wdia-
credited to tne extunt that one could not avoid the conclusion as sug usiva
by counsel for che piaintiff, tnat ne would do ~mything to escape respoasibility
for his servant's actions.

In summary. the plaintiff having feiled zo prove her case against
the first defendant, rhere shall be Judgment for che first defendant agelns.
the plainctiff with custs to be agreed or taxed.

There shall be judgwent for the plaiuiill sgainst the second defenuasnt
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withh damages to be amges




Assesswent of B:

Special Dams

ithe evidence tandered by the plaix

kil suyports the folliowilwy wwhich
1 find to ve reasonasls.

iy

N e awmounn o (300U pur week was spent for travelliug for

$rgs Sy i b e . N o m I¥EY
73 WORKRS . ¢ £ 850,30

un dischary . - ¥ 30.u0

Out paticnt visits for 14 wecks o b 545,11
Total for tyensportacion = $ 3_425.00
Dawags [/ Lost property - $ 0 200.00
ledical expinsas = ¥ 185,00
\ Additionzl food - P KIS
(\J’ Adeitioual heip for 9§ weeis > 9 3cl, 0d

€ $40.UU pen wesk $ 4,410.0C

Geaeral Dai
Sraelat reb

L nave givaa careful consideration Lo tbe several cases referred %o
by Counsel for th= plaintiif oun this question. (The other attorneys mads wo
submissions in tnis regard). It is not in dispute tunat the plaiatiff suffersd
serious injury to her Left Jower 1imd which hcs ieft secars that will remsin with

.
(’ J hey for tue rest of aur life.

The pluineiff is a female in her wvariy t..ous. Sowe of the guoted
cases are far more< serious than the Imstanc cuse ope others are less serious,
dnder the heading oy Pudn and Suffoering and Loss of Awendtics I aw of thae view
that an award of $4G0,00L.00 would be an adequats ~ompensation for this injury.

The plaintiff hus not yet jJjoined the labuur force. She is jusk
14 years old. 1In anpikar three to five years she will begin her carear.
ner badly scarred le; will vffect her cholcs of ceveeir. Her attorney polats
S~ out that she can’t become a wodel. Yer perforianc. at school hed alsc fnlien

since the accident. oo asked for an award of $150,000.00 under the neading of
Handicap on the labour warket. In comparison with awards wmade in other cases
civis claim seem fer con kigh. I regard the sum of $50,000.00 as a reasonable

award under this head.
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The evideucs si both ductors cziled by the pla’ntiff suppest than
in oxder to improve tu: appearance of ner lep ouna wike 1t more acceptahie vhetb
plastic surgery is desivsbie. From the evider of Lr. Jacksom the custs of

. this operation geam: bIgh bul way not be tureazcusols bearivg in wind chs
specialised naturs.

r

The damages asgessed against both oho sovond and the thicd doefondasts

]

are as folliows: -

w4 410,00 with interest & o the lsio of Cetobur, 1920

bpecial Lutages.

to the date of judzgsw.id.

S5 sor Fain aund Suffering and ilcss of arenities $400,003.006

seneral Dasape

with intevest @ J% from wate of sgrvics of wreil to date of judgment.
rom
/ B . . PR P,
(~:’ For Huandicap on the lzbouvr warket -~ $o0,000. 00,
For Future medical trzatuent J$47,000.00 plus Us5580G.00.

Costs to the plaintiff against tie secound zod third defendants to be

agresg¢ or (azed.
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