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IN_ THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL NO. 40/90

BEFORE: THE HON. MR. JUSTICE RCWE - PRESIDENT
THE HON. MISS JUSTICE MORG&N, J.A.

THE HON. MR. JUSTICE GORDON, J.iA. {AG.)

BETWEEN HEPBURH HARRIS PLAINTIFF/APPELLANT

AND CARLTON WALKER DEFENDLNT /RESPONDENT

Miss Dorothy Gordon for iippellant

John Vasseil instructed by
Dunn, Cox & Orrett for Respondent

November 26 and December 10, 1990

ROWE P.:

A8 a yvesult 6f é mocor vehicle accident on
December <, 19¢6, the appelluant sufferced severe injuries
to his left leg and left Lip which resulted in some
permanent disability. The respendent did not contest
liability and on doy LG, 199¢ Lang:in J. assessed special
danages at $121,97 and general damagces under (wo

hcadingss

(a) Haraship on labour
marckei -8 22,500.400
(L} Pain and Suffering

and loss of ameni-
ties at

4
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$100,000C.00.
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Langrein J. did not record any reascon for his
award which in the end was unsatisfactory te both sides.
¥r. Vassell conceded that the special damages should be

increased by st least $4(,0600.00 to reflect the sum

payable to a substitute minibus driver up to hugust 1990

U

while Miss Gordon vigorously attacked every assessct sum
awarded.

The eminent Prefessor Golding, Orchepaedic
Surgeon confirmed the pleading that the appellant suffered
a fracture of the upper end of the tibla ond filbwula with
an unusual fracture of the acetabulum socket. Conseguen-
tial induries include wasting of the guadruped muscles,
swelling around upper third of left lower leog, scarring,
3/74" shortening of left leg and pain in left hip.
Prof. Golding estimated the impalrment to be 50% cof left
leg and 20% of the whole person. He recommended a total
hip-replacement as his treatment of the appellant between
January 7, 1989 and at the time of his ¢giving evidence

in Mav could not prevent pevsistent pain in the h

‘—-J.

p.
Treatmenc in hospital included immobilising the lefi leg
in a plasver cast for three weeks in December-January.

v further plaster cast was appliced to the nip for four

weeks as of Lpril 1, and extensive physiotheraphy followed

later. The appecllant was discharged from hospital on
crucches and confined to bed for some threoe monthe.
Disabilities of which the appellant complained included

inability to stoop or stand {or long periods; a limping

gait resulting in pain in the hip, some anxiety and

drive & minibus. In recommending the hip-replacement

Prof. Golding opined that this would effectively eliminate
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the pain in the hip but the wasted, shortened leg, would
nol be ideal for a minibus driver, an occupaticn he would
advige the appellant to eschew.

Wotwithguvanding that since 157t he suiferea from

& heart condiiion, the appellant was an unusually active

man who operated a minibus from XKingston to Montego Bay

gix days each week and one way from Kingszton to Bog-Ualk
or Linstead each day. On the seventh day he assisted 2s

a specialist welder in his way~side weldiing business at

o,

kitchen gacden and keep urim his fences and loawn., 1n

calculating his claim for special daunages the appellant

vy

put forward a figure of gross carnings of $1,200.00 from
the operation of his minibus less expenses of $40G.C0 and
at $56C.U0 per week from welding,

LDvidence in suppcort of these earnings came from
thz oral testimony of the appellant, unsupported by even
a trttle of documentary evidence. What was & trial judge
reguived te do? Lwecept the appellant‘s assertion that he

3.,

operated @ minibus on a maximum capacity basis, six days

eachi weck between Kingston and Montego Day, unencumbered

Q
=t

with the responsibility of conveying low-fare schecol-
children? Should bt accept that this vebicle would not

1

be subject

o+

Lo mechanical break-downs or other operatvicnal

problems? if v‘he appellant was to be believed he kept

no books of account, paid no income tax and could pro-

duce no financial record from which a reiiable e¢arning

pattern could be inferred
Plaintiffs oughi not to be encouraged to thiow

up figures at trial judges, make no effort to subsiantiat

then and to rely on logiczal argumenc Lo say that specific

suls ol money must have been eained. Courts have experience

S

in measuring the immeasurable, to borrow a phrase of

jog~Walk where he lived, and found time overall o tend his



Carberry J.A. in C.i. €5%/81 -~ United Dairy Farmers Ltd.
¥ 1Ly

et al v, Lloyd Goulbournc (27/1/%4} but when they have

so acted theiyr determinations gught noit to be unreasonably
attacked. We were told in argument that the appellant
gave inconsistenuc evidence asg to the volume of iiis
earnings from the operation of the minibus. &t the pre-
vailing fare-rate structure the appellant could scarcely

&3

justify a gross of £1,500.00 per day. Having regaird to
all ih¢ factors which could depress this optimum figure,
we are of the view tnat the learned trial Jjudge acted
reasonably by adopting a gross take of $1,000.00 per day
/ith expenses set at $200.00 per day, giving a net daily
intake of $800.4C,

an important head of damage claimed by the
appellant was che loss which he suffered for his handicap
on the labour market. In an unusual show of confidence
in the submissions of the respondent‘s attorney, the trial
judge awarded $32,500,00 under this head, in the exact

SuMm suggesced py Counsel, Earlier he had assessed los

of earnings at a neuv figure of $£C1,600.0L again the very
sum which the respondent found most reasonable and with
which we have dete:mined that we will not interfere.
Misgs Gordon submitted that the txlal judge'’s approach to
handicap in the labour market was based on incorrect
principles and ignoved the evidence of Prof. Golding.
Clearly Prof. Golding did nov wish o see¢ the appellant
operating a minibus ever again. With the replaced hip
1t would in ihe view of Prof. Golding "be somewhot
dangerous” for the appellant to drive a minibus. Without
the new hip, "he could no. do minibus driving” and in any

event, "I don't think he should return vo minibus driving”
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he for welding, the most positive opinion that Proi. Golding

could express is thet the appellant could return to light

Mr. Vassell was over-optimistic in his submissions

that the appellant, relieved from his responsibility to

jor)

drive @ minibus could devote all his time to welding an
conseqguently earn an income cqual to or in excess of his
pre-accident totel income. There was no evidence to support
such @ proposition. The respondent’s concession that the
appellant was entitled to employ a ¢river for the minibus

up to hAuguszt 1990 when, if the hip-replacement had been
timely performed, he would have keen able to resume light
welding, 15 indeed a concession that during the remainder

of the apellant’'s working life, Lo will not be able to drive
a nminibus as an occupation. It seems that the proper basis
for assessing the hardship in the labour market is to

enable the appellant to employ a driver for at least one
halt che week to operave the minibus. This would mean that
during the active period of his driving life, the <ppellant
would have part-~time assistance and could therefore without
dangex to himself cr to the public be able to operate hig
minibus. &lthcugh Prof. Gelding, looking into the future,
did not regamd the appellant as fully equipped to drive the
minibus he did admit that i€ the appellant was praepared

to take it gencly he could duive the minibus, that is to

say if he did not exceed the specd

=
et

imit. Giving all the
evidence the most veasonable interprecation, a substitute
part-time driver could be employed at $80.00 per day, three
days per week over a period of five yeare from a date three
moninhs after the novional hip-replacemenc operation, that
is hugust 19906. Wwhen a deduction of one-ihird is made for
vax purposes the resulting net amount would be $41,267.00,0C.

This sum added to the $44,000.00 conceded by the rcspondent



as assessable to Jugust 1990, would swell cthe damages

)

awardable for hardship on the labour market to $81,267.00.
iiss Gordon bravely argued that the trial
judge should have made a more yenerous award for extra-
nour ishment during his post-accident period and following
upon ithe projected hip-replacement operation. This
item is of nuisance value only in the context of the
overall award and we can find no basis upon which the
sum of $1,000.00 was fixed nor why it should be increased.
There 1s no merit in those submissions.
snother major ground of appeal argued by
Miss Gerdon was te the effect that the award of $1006,000.00
for pain and suffering and lcss of amenitics was mani-
festly low and unreasonable and did not accord with the
evidence. She pinned her argument tc the alleged similarity

beiween the instant case and that of C.L. MURT/81L

Desmond_McLean v. Yorkwin Walters and another, decided by
Patterson J. on NHovember 9, 198% in which he awarded

$180,L00.00 for pain and suffering and loss of amenities,
past, present and future. That plointiff was taken from
the scene of the zcecident unconscious. He was admitted

to and remained in the University Hespital for five monchs
under the care of Prof., Golding. His injuries included a
severe fracture dislocation of the left hip, fracture of
the shaft of the humerus, and small cuts in the face and
head. Treatment included an operation to reduce the
fracture of the hip, and application of rlaster cast to
left arm. Traction was applied to the leg and the patient
was confined to bed naked, lying on his back with his left
arm suspended. He could only move if assis.ed and was

unable to wear clothes. The cast was removed from his

lef® hand after two months and the traction irom his leg



after 3%-4 months. He was discharged from hospital after
five months, in a wheel-chair, and thereafter with the aid
of crut.ches re-commenced to walk, He received out-patient
treatment at the hospital for three months and physiotihierapy
for fourteen months. Up to the time of trial, ten years
after the accident, the injured man was suffering pain,
These facts demonstrate that there is absolutely
no similarity between the seriousness and extent of McLean's
injuries with those of the appellant and therefore the
award therein provided no guide for Langrin J. McLean's
award is nevertheless valuable to demonstrate that teo
advocate as Miss Gordon did in her written submissions,
for $27G,000.0C¢ in the instant case, for pain and suffering,
is to be unrealistic.

retween 1984 and 1887 were cited to

[

Cases tried
suppori ithe proposition that general damages awarded in

those years should ke massively increased to reflect the

rapic growth of inflation. <Central Soya of Jamaica Ltd. V,

Junior Freeman 5.C.C..4. 18/84¢ suggested thai the deprecia~
tion of the value of the Jawaican dollar over a given perioa
of time can be used as a measure Lo preserve the real value
of the damages to an injured person who receives iiis money
at a future date. It is time thar a more precise and
sophistcicated method be devised to find the guantum of the
money of the‘&ayp taking into account inflationary trends

in the cconomy. This should now be a matier of evidence and

moreso when substantial sums are peing claimed.

1413 4

ihomas v, Arscoci and Patterson S8.C.C.0. 74/84 was

decided in cthe Court of Zppeal in May 128¢. Thomas suffered
a wound £" long and 4" deep to the right thigh extending 2"

above the knee going proximally to the hip joint. The femur



protruded through the wound. There was a comminuted
circular fracture which extended to the knee joint and was,
on admission to hospital, found to be contaminated and
dirty. There was severe blood loss necessitating a blood
transfusion. & skeletal traction was applied to the
injured limb and remained in place for over two months,
completely immobilising the patient, Complications
including a chest infection developed while the patient
was hospitalized. ILfter the removal of the plaster-oi-
paris cast, X-Rays revealed that the large segment of bone
which projected frowm the wound was dead but had not
separated sufficiently for safe removal. & further
operation was projected. For cver two years the fracture
site oozed malodorously.

There was marked similarity between the injury

to the plaintiff in Thomas v. aArscott (supra) with that of

the instant appellant. BDoth men suffered 3/4" shortening
of the leg and both would be likely to sufier a 10%
permanent disability after a second operation. Thomas was
awarded $40,000.00 for pain and suffering, Absent any
evidence of the effect of inflation upon the value of
money since 1%8¢, the yardstick of 150% increase upon the
1966 award for a similar injury, which was used in this

case¢e represents the upper limit for such an award today.
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where there is a spiritod contestu on the gquestion
of the guantum of damages in persbnal injury cascs, the
parties are onﬁitléd tec know froum the tribunal of fact,
the rezgons wihich impel it to award one figure rather than
another. iu this case we will allow the appeal in part by
varying the amount awarded for hardship-in the.labour market
and substituting $81,400.00 for the sum of $22,500.00. The
judgment of the Court below is affirmed in other .respects.

There will be costs to the. appellant to be agreed or taxed.

—
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MORCGAN J.A.:
Y concur. -
GORDON J.4. (24G.): -
I concur. g



