
IN THE SUB- COURT OF JUDICATURE OF 3AE4EE1CA 

IN EQUITY 

SUIT NOS. ERCo63 OF 1995 IMD 418 OF 1985 

IN THE MATTER OF an Application by 
MALE' MOON BAY LI~JLIXET) - Application 
under Sections5 & 6 of the Restrictive 
Covenants (Discharge and Modification) 

AND 

IN TBE FATTER of ~estrictive Covenants 
affecting three parcels of land registered 
(1) Volume 770 Folio 71 ; (2) Volume 770 
Folio 72 and (3) Volume 787 Folio 98 
registered in the name of Crown Eagle Botels 
Limited -. Respondeizt on the (1) 19th day 
of October, 1994 tzansfer 240,828537 
(2) 19th day of October, 1994 transfer 
No. 828537 ( 3 )  20th January, 1995 respectivelyp 
all being the s m e  transfer number. 

HALF E4WN BAY LIMITED APPLICANT 

A N D  CROWH EAGLE fdOTELS LIXITED RESP0PlDEMT 

Mr- Bertham WcCaufay 9.C. and Mr. fie Francis instructed by 
Mrs. Kargaret NcCaulay for ~pplicant, '. 
Fir, Gordon Robinson instructed by Hessra, Nunes Scholefield, 
E)eLeon 8 Company for Respondent, 

Heard: Narch 18, 19, 20, 21 & April It?, I996 - - 
. .. 

This is an application by Motion on behalf of Half Moon Bay 

Limited under- 5 and 6 of the Restrictive Covenants (Discharge 

and Modification) Act seeking the following declaratioss: 

1. That the land registered in the Book of Register of 

~itles at (1) Volume 7'78 Folio 71 62) Volume 770 Folio 72 

43) Volume 787 Folio 98 are affected by the Restrictions 

referred to i n  the Consent Order of Mr, Justice Malcolm 

dated the 3rd day of Septernbcr 1974 in the Suit C-I,. 122 

of 1971 and the affidavit of B,C.O,@B ~ ; l t i o ~  dated 

22nd June, 1971. 



(2 )  That the ss id . ,  Res t r ic t ive  Covenants are enforceable 

by t h e  appl icant  herein,  E a l E  Moon Bay Limited, 

The respondent, Crown Eagle Botals Limited has a l s o  f i l e d  

an appl ica t ion i n  S u i t  No, E.418 under Section 5 of  the Restrictive 

Covenants (Discharga and Modification) A c t  s c c k i ~ q  a dec la ra t ion  

t h a t  t h e  said covenants are personal only and the rc f s r e  do nd t  run 

with the land, 

The Res t r ic t ive  Covcna.n ts (Disctsarge and %&if i ca t ion)  A c t  

so f a r  as is re levant  provides as follows: 

Section 5. aThe Supreme Court shzll hcvc power on t h e  applica-- 

t i o n  by motion of t h c  !%:own and Country Planning 

Authority o r  eny person interc-?stcd - 
(a] tc declare  whether o r  not  i n  any p a r t i c u l a r  

case any frat-hold land is affected by a 

r e s t r i c t i o n  imposed by any instrument; o r  

(b] t o  dcclarc  what, upon the  true conetruct ian  

of zny instrmierit purporting t o  impasc 2 

r e s t r i c t i o n ,  is t h e  nzturc and extent of 

t h e  s i , s tx ic t ion thereby imposed a.nd w h e t h e r  

t he  sime is enforceable and is  so, by whom, 

6 .  An Order may be made undex t h i s  Act notwithstanding 

t h a t  any instrun-ent which is nllcgcd tc; impose the 

r e s t r i c t i o n  intarlded t o  be rlischarqed, modified, cr 

d e a l t  with may not have been produced t o  t h e  Court, 

....,...,...., 2nd ttnr: Court or Judge may a c t  on 

such evidence of t h a t  instrument as t h e  Court cr 

Judge may th ink suf f i c i c n t n  . 
B a t h  motions w e r e  ccnssl idated but t h e  p a r t i c s  agreed tc! 

proceed with S u i t  No. EtC.63 of 1995- This au t ion  was f i l e d  an 

t h e  20th February, 1995, On t he  23rd February 1995 an axparte 

in junct ion was granted r e s t r a in ing  t h e  respondent i n  terms r?f t h e  

covenants for a p e r i d  of sc?ven days from the 23rd February, 1995 

with re~pcct tc  t h e  thrcc parce l s  cf lan6. NO appl ica t ion  f a r  

interlocutcjry injunctictn was m ~ d u  i n  t h i s  mtter. Hcwevar, a t  the 

very ou t se t  of thi heering of t h e  ac t ion  t c f c r c  me an app l ica t icn  



w a s  made t o  Camend t h e  motion by asking for proh ik~ i to ry  arid mandatory 

i n j u n c t i c n  an w e l l  zs damages, I refused  t o  g r a n t  the amendment on 

the b a s i s  t h a t  where the s t a t u t e  had provided for an  exc lus ive  remedy 

Ply way of d e c l a r a t i o n  i n  respect of i n t a r p r s t a t i c n  of r e s t r i c t i o n s  

a f f e c t i n g  land,  o t h e r  rnrne2i.e~ such 2 s  i n junc t ion  of ~miagas should 

C . 1  h o t  be grantc2. 

I n  reaching t h a t  view I asn a l s c  f o i l c a ~ i n ~  the  c7ecision i n  

Eldermire v, E ; ~ ~ I e m i r ~  P/C AppenP 33/89 i n  o r h r  t o  produce f a i r n e s s  
-_I_----"--..--.-- -.--- 

and c l a r i f i c n t i c n ,  

C r a m  E o g l e  nctels L i r n i t ~ d  is thc rcgistclred p r c p r i c t o r  of 

the 1and.s cc:nq;riaei! i n  C e r t i f i c a t e s  a-f Title f ~ g i s t e r c c l  2t V G ~ U P ~ ~  

814 Folio 2 1  and Volume 979 -1iu 136 on which the -in buflc?ings 

housing t h e  Hnlic2a.y Inn ~ c ; t e l  are e r e c t e d i  h e r e i n c f t o r  r e f e r r e d  tc. 

as the 'Main B o t e l ' . .  *Hey c7,bqbi~(3<1 t h i s  property frcm. Rcrc n a l l  
? 

( H . I ~  ~ i a r i t e d  anc2 thk  ~ e i t i f i d n t e  r.f. ~ i t i e  i n  r e l p e c t  cf t h e  

H A I N  HOTEL were transferrec'! t o  t h e m  on t h e  19th OctcLcr, 1994. 

Ths respondent, Crown Eagle PIcrtels Limited is a l s s  t h e  m e r  

of lands  which ad j c  i n  t h e  mIM EO'P'EL cc:my'~r is r" t l  i n  t h r e e  C e r t i f i c a t e s  

of T i t l e  r e y i a t e r e e  a t  V o l u m e  1 2 3 1  F o l i c s  784 and 785 (fc~rmerly 

Vcltunc? 770 Fc;lioo 72 ant'i 71 r e s ~ . e c t i v e l y  I:c:th of which w e r e  cancel led  

cn t h e  1 7 t h  December, 1990) a.nd Vc,lume 787 Pc;lio 98. These t h r e e  

p a r c e l s  are M c w n  as the ROCAMOR&!! WADS. The ROCAMIOPZA LANDS w e r e  

t r a n s f e r r e d  from N o m n  Rcxarnorz t c ' ~  HALF MOOT4 BAY LIMITED c n  t h e  

1st March 1966. They w e r e  transferret ' :  from B?lf  m e n  Hotel  Limited 

t c  Rc~su B a l l  (Uevsloyment) Limitefl. a t  a p r i c e  uf OS$125,000,00 k;y 

t r a n s f e r  No.220319 cZatee1 t h e  1 2 t h  July,  1966 and r eg i s t e raC on t h e  

20th Octc~ber, 1966. It  i o  t h c  instrw?c:nt a£ t r a n s k r  which ec.ntained 

t h e  R e s t r i c t i v e  Ccvennnts which arc; t k i e  saf.~ject f:f t h o  a p p l i c a t i o n  

c Lsfcjrc this Cr;urt. R(~E:SB B a l l  (Develitmrents) Zixri i ted which ncquirua 

the Band frr:m the al:plicant, Hzlf B!ic-on Bay PPintit.cC-4 t r a n s f e r r e 2  

same tc  t h e  Urban Development Ccrpcrat iun (mC) k.)y way ;::f excha.nyc 

$'ursunnt t o  an agreement between Jc.;hn Rcillins wh,:: had n cc. ,ntroll ing 

i n t e r e s t  i n  Rc se Ball (Develo&ments) Limitc26 and t h a  G..ivernment c:f 

J-m.aicn. This  t r a n s f e r  was r a g i s t e r o ~ l  the 28th August, 1990 b u t  

was nc-t cxkress ly  mc:e subject t i ;  the crvenznts.  The xeap:.ndent 



purchased t h e  Rocmora Lands from the Urban Development Corporation 

a t  t he  same t h e  as i t s  purchme c > f  the  1fi~'iIN HOTEL. 

Crcum Eagle Ec1teI.a Limited i s  tberafsrc t he  cwncr of the  

Rain Hotel and the R o c a m o r a  I M D S  which rldjc-in t h e  hote l .  Half Moon 

nap EimiteC operates n Hotel cr, prcpcrty which ildjcins t h e  Rocmora 

Lands. 

Ncnc a d  t h c  Restrictivs? C:c:weniznCs which arc re levant  t o  the 

appl iea t icn  a r e  ac tua l ly  cndorsi?d PR t he  t i t Z c 2 ~  i n  ruspoct of 

Rocirrhczra Lands $i,c,  Vr,lune 1231 E ' c X i c s s  784 ?nii 785 (foncierly W c l u r r a e  

770 Fc l i c s  72 arrd 71) nnB Vclume 7U7 Pclic 9 8 ) -  The C e r t i f i c a t s  

of T i t l c  appear t c  be subject  %c. Cnv2r:t Nc,773113 Lcdq-c6 by t h e  

Regis t rar  c ~ f  T i t l e s  ork t he  57th Mnrck 1971, The effect cf suck Caveat 

C, woe tr: r equ i re  any fu turo  t r ans fe r  r - f  t h ~  l ands  (then Volunc 770 

Folios 71 and 72 c7nd Wc;lumc 787 F,-\lir; $81 tc, bc mzle subject t c  the 

Res t r i c t i ve  C<?vcnants ccntcinc2 i n  i.nstrumf?r,t ::f Transfer N0.220310~ 

The Circct ive  i n  thc C?srca.t LC cX.c-kuc.:PPy r;nctcllrsc the c<:venant.s has 

not beon crmpkicu with alt%rcugh the lands ws:uld have been t r ans fe r r cd  

a f t e r  t h e  caveat was lcCgci: end ond;;rscmcn.t <-.f t h e  Rc2strictive 

Ccvennnba <;n any fnturc t r ~ n s f c r  w a s  a rcquircment of t he  Cnvcat- 

T ~ c :  T i t l e s  a t  Vcj1wr;l. 1231 Fc l i c s  784 araC 785 anc? izatr.?C t h e  17 211 

December 1998 i l~ii? C ~ C ?  i n t c  ex i s tcnc:~  nftcr kltbc Bands werc? t r ans fe r red  

te the  Urban Dovelcpment @:xporc'?ti.cn, is no andorsemcnt i.3 

the  Res t r ic t ive  Paenants cn these  titles, 

1x1 bcth appl ica t ions  befr:re t h e  Ccurt the i n s t m c n t  cf 

t r a n s f e r  Ho,220319 dntec2 12th July 1966 which imposed thk restric- 

t i c n s  cannr~lt be Iccsl ta~.  by the Office L J ~  T i t l c s  as c3 r e s u l t  cf which 

the appl icant  relies ~n Secticn 6 CL the  Act which ompc7wera the 

Court t o  a c t  cn such cvi4cnce nk that i n s t m . e n t  as t h e  Court th inks  

s u f f i c i e n t  t o  mz,ko t h c  Orclcx. In thc i n s t z n t  case t he  c:.!venants 

and the appl icable  wc>r12s a r e  c lcnr ly  evidencec? i n  a t h e r  d~cuments  

bcfcrc the @cur t  an2 sc; i n  311 t h c  circw,star:ccs the. Count w i l l  

a c t  cn it tc <?~tem. ine  t k  v i t a l  iseue i n  t l ~ c  case. 

T ~ C  ~ e s t r j c c t i v e  C~venants  w e r e  cc.mtai~lcd i n  paragraphs 2 and 

3 df Instrwaent sf Tarcnsfer Nc -220319 2nc: are  recitec?, herounacr t - 



"The purchaser fox itse1.f its successox 
and ass igns  as t o  the .three parcels hereby 
transferred :2nrS. with the: .int.ernt to bin6  
a l l  pcrsans i n  whoxc. the thrc::~ pparcls sr 
any p a r t  thereof shal l  %:>r the  time being 
bc vcstt?d hereby Cc;vcnn.nts w i t h  tho  vcnc:ox 
its succizssors an(: assigns: 

(-1 Nr:t tc  erect r>n ~C,?LB three parcels er 
any p s r t  thcrc:sf zny hw.i.lGing c)thk:!r 
than aing1.e fo?mi3.y hs:uses and i n  any 
event the -t%ree pa.rcefn when b u i l t  
upcn shall n<>t ccntnia an cggrcgate 
cf  re than tvifcJ*v.ve h::.ur;es and nc 
such k;:usc sha?. 1.. excct.iA t,~,m stc;rey s 
i n  height,  

[b) YJo business c t h r  %:him thnt c:f renting 
n b;2usc: Pc-r fi:n~il:y occupancy shcP1 be 
carrfcil  on the three parcels cr any 
p a r t  thoscof, 

(c) Nc;; lbe;?..cfm. imprc~vcnic:nt =;hi.,l.! bc ef f cctoc'a 
i n  re1aticr.n Lo t h e  three parce l s  cr 
any past thereof which s h a l l  be Setri-* 
niental t o  t h c  bmch cf Half !%::on Hotel 
(<:,wncd by the Ve,nh:r;r] '' . 

In S u i t  Y~c,  CeLa 122 3E 1971 sr .&he npplicznt  Half Moon Bay 

Limited sucrf fcc?se Uall (Devclr~pmcnts) Limit& -- t h e  former f:wner of 

t h e  R0camc:ra IUasnds) , Rc::se B z l l  (El ,  f Limited (the awmc?r of t h e  ho te l )  

an6 H o l i d ~ y  Inns of the Br?hcm-czs 1, imitc :G fthdi then tenant)  claiming 

i n t e r  n l i a  the Eallowing r e l i e f  :- 

(i] t c  r~s t r i c t  t h e  use of t h e  IRc)c~?n~or~ Ir3iNDS 

i n s c f a r  as the  s:=c wzs uscd fr?r t h e  plcying 

of tennis;  

A @c:nsent JuCgment w n s  ent r  rec! cn t h e  3rd September 1974 in 

S u i t  Mc - 1 2 2  cf 1971 - _pIJ&k,g~~-.~~a?.imitec2 -.--- -- v, - R r s e  -- Ez l l  QDevelf-*pent) .--- -- 
LiiUiteG. R . c s e  Ptla.lls. I) Limitec':  np1.1;- H.:::3.i:::ay Inns cf the Bah?mzs Limited. 
-.--I..-----.-- - - . - - - - -  ...-..-_____ 4. __.__ _ 
Uni'ier paragseph 4 it was ngreccl by the p<=,rties t c  t h e  S u i t  thet 

thc? csvenan.ts recites i n  Fransf ar: mcl, 220 313 w c u l d b e  ecn&::rscd upon 

the throe Cer t i f i c l s t r ,~  cf T i t l a  which c~:;:r.tstit?lte thc Roerunr;.ra LPiNDS. 

The Ccjnsent Judgxent en te rc? ,  i n t c  between thc: pc?.xties c;n the 3 r C  

S e p t h ~ r ,  3974 is sc:t  cu t  i n  i ts cntirc::ty bclr.w:-- 

$y. t,nt.: w i t h  tin~ ccnsell t  e.5 the ~~iisrtics it is Bereby Cdrdsxedr 

"That t h ~  Defer~dnnte znC c . ~ h  cf thci.r 
. -~...~.~?qt- -a , - . .:gent-.;.: :i...) P Q S ~ . , - -  .: y5.?& f 3.. --.+.r 



causing suffering u r  p ~ r m i t t i n g  the 
playing  ~f t e n n i s  ~s a busincss or i n  
relnticzn t c  3ny other  businccc, e.r t h e  
kzrryirrg on of any other a z t i v i t y  
c:ffered ns an i ~ a ~ ~ l h t y  by < r in the- course 
of ccnductihg t h e  bucinc2sd r , f  BfAiCey Inn 
M c ; t r ? l  (cr 1nr:weves khc celyie rrnybc cnl lcc?  
OX kncwn) c;n the s:?itL lands kn:;wn no 
R-cz,nc:rc?_ 1,ahcZr; cc2r:prisi:i' in Cr:rt i  f ierrtcn 
c . f  Titlcs rcyistc-rcrt ?,t TJr:L'~hbe 770 + Fc-lir. 71 Vs:!.lunit-. 770 Fr .1 i . c  2 ~r'lmc 787  
F n l i c -  9B. 

2, That cnfl-;recxnent i. f this in j1mctic.n 
fi~aCt. ip ]pi+ rrgrzpkllk;~.rc;f- f ha suspcn2c: c? 
£ t a x  a p~ricd r:f fiftc-i:n m c > n t h s  (15) ris 
f xc,m tthc Z c t c  c f this . r~lii:: (3rZ 1,cptt:;rber 
I? 74) .-n t c : r m s  that in t h i s  pcric t: which 
w i  1 4  en?. c.n thz  2nc Dbccnir,  1975 the 
Defcneian tr; , tht:ir samc.nts ;-nil r!cjc-nl-,r, 
are pcrmi ttcc; t: ci-ntinul; :heir prr!r;cnt 
ucs..r of the mi(? IC7:z:7c; fir r thc; purpose 
r f plzying tcnnis an< %kc.. ccrqrlng cn c . f  
2n.y c-thcr z c t i v i r - ~  nc-w b4-ing r f feruc: as 
arm anittnity f?f I,r by P3t-lj.cP.y Inn IJctcl  
prrividet; t h a t  suc3 t e n n i s  mii 243, zncil-- 
lary a c t i v i t i t : ~  ci,nne!ctcx? t k c r e w i t h  zn2 
xll. r, thc?r ac t - iv i  tics a f c  rc.aentior~cr",x: shr : l l  
cepsc and t h e  tennis c,nxrts l i g h t s  bc 
turned  crff at 5:30 p-rri, erch enC rvcry 
ihy an6 be n c ~ t  lit ;?.yr:Fn until t h e  fr,llr,w-- 
i ng  ct..ftcrnt;rm 3 - d r  ~voribng, 

Prcvi:5czC t h a t  c:n brc-.::?.ch cf the  
prcviair.:;ns nbc.:vc xr!lat ing t o  the t i m e  a t  
which such ir,ctivi.ties sklc.11 cease z.n? the 
t c n n i s  c i :~ur ts  l i g h t s  bbc: Larnci! off, t h i s  
suspensic:n r,f t h ~  in junct icn  shal.1. Cci:Sc 

and d a t c m i n e  anc3 %be injuaicticn at. cmce 
hl?.vc. f u l l  fr:rce and i?f'fest, 

3,, THitT as c term (.:g t h i s  cr:?en: and i n  
c r n s i 2 c r a t i o n  r,f thc auspcnsic:n c : f  the 
nnforcc:rr;cnt vf t h e  szi.C i i n j ~ n . ~ t i c n ,  the  
r:~ft:nr!z..ntn 2nd each of t h e m  ngrcc z.n2 it 
is hereby Orckrrer? t h a t  nr-:t Lztc:r than th.e 
2nd Z~cember, 1975 t h e  D,?fapi:.nnts do remc,vc 
ane keep remc:vcc? f r z m  the s$.iC!. Ea.nds t h e  
snit? t e n n i s  ccnurtr; liglrts nbr all! <>isher 
equipment t h ~ r e c : n  x c l ~ e i n g  t r :  cr ~5326 i n  
cr;nnce.ticn. wi th  the saiC activities 
referred t c  in parngri~phs 1 cln<I: 2 abcwe, 

AC ccnsun.t of t h e  4 .  THAT by ilnc: with tb', 
p a r t i e s  it is aPsc agraaC an!: is hereby 
c;rclered t h n t  t h e  e.;:.vcnants c:>ntnined i n  
paxa,graphs 2 anti; 3 cf t r a n s t e r  220319 
(as set c u t  i n  the  clffiC!avit c:f: Fi, BUC. 

O ' B  Natien f i l e s  i n  %his nctir.n dated  the 
22nd c.f June 1971 exhibiting his cffice 
cr:py c:f the sniG Transfer] be kniic.rsecT . .. up:n the mrtl;! C e r t i f i c a t e s  of Title 
referre!:. t=i in paragraph 1 which shall 
be trnrisait tea. ' :  within thirty (30 1 42eys 
c.f t h i s  c:ri?ar tc; tLic Registrar c'lf Titles 
f :;r t h n t  purpc se , 



LW) it is  P-urthcr ;~grc:c?ti t h ~ t  upon the  
saiC T i t l e s  being oc, .in{kr~;oi: t h ~  C;IVC:S~ 
filltx? by the p l a i n t i  f f s  hc-rcir r 7 r ! t c . i ~  thc: 
11 7th M?rch, 1971 ;~g?int ; t -  khc? c;:ic: t i t l es  
shzI.1 bc witkCx:lwn, ' 

It is significant:. to  note: th?t thi? Ccvr;?ni::nts whxsi never 

C cnCor.c.(X i;n the cortifj.catz::s as ~xquircc: by pz.x~.grnph 4 cf :'E: 

The cffr?ct pi the  Consent Judcpent is t h r t  it C ~ T I  fmly be 

LiwitccZ , W. oc H i ~ , 1 1  (XI, I) E-iirzitcc: ;.rzxlc1 K c l i c k y  I N N S  l f' khc E~kncmils 

Order jmi%du, 'i'hnt: Cenni2nt I?r<Tcr i: in i;vrzry sense n c:rntrs.c% and 

Ccrivcs its f<:;rca having rcgarr?, 1:: the ~~:irc:uaastnriccs at the time, 

Such .-s C ~ n s c ~ c t  Juc1gmin.t C-pLrrt &rsa in pcrr-r:n;-ra - i, r . c?gzinst the 

part ics  i n  bhc pr: cecc'ings c ~ l y ,  

With the conscn-k i,f the ~ x t i u : .  Xr, P;dinz shc'nifSsc:l~ w . 2 ~  

cross--r~xamine,c2 i.;n his a.f f iciavite , Thc nzliexrk facts which ernrxqcd 

are as EL>.).. ~ C W S  : -- 
1, Mi: lxns bbccn mnn~girng D i n c c t r i t  cf j : 1 p p l i c ~ l n k ~ s  C(:n:%:a~,.y s . i .nc~  1962 

I i p p l i c ~ n t  rn the  rc:cc:aaaenrl;itit-m c- t acvcra.% r?.ircctr\re i n ~ l u i ~ i n g  

himself in i;rdi?r t r  >ff:.-rc? grrykectic-rz t r ;  the w ~ s t t . r n  c nfi c;f the 

prrpcrty, mainly Crzttngc K r d , B F  Thi:? cc.tt;:ge i s  whclrc c e l e b r i t i e s ,  

gcvernmcnt hcnc,n rrnC Rc-.y;zltics ~ t z y  :.And hcvt bcc:r stcqying over the: 

ycc3.rs- Thsy c*;me t? thc H c . t c l  sccurt. priv;rcy, s i x u r i t y  , rt?l~xh- 

ti@n 2nd iJCr7CC, In thc r:,?r;f 4 .;st$ i n c l u c , ~ ,  Priancec,:; M::rgnrei;, a€? 

and Rr . se  Hnll 1,imitc.;; .q;'~"ronchcu Hz3,lf K?on Limitc,t:! t c x  ~ ~ l l  Rr?ca~cr?ra 

Li:nrk * ~ . c )  R r ; s ~  I1nS.k L i m i t < - < .  The i?n.ls Irvcrc? sc l ?  yrhari3.y beenus@ 

the B: z r r?  wantcc? t,, l-r~vc. n g,-o:l r i ? l ? b t i e  nchiy with J c B n  R r , J . l i n s  

since he \.,wrrec: c-nc-hnlh i n t e r e s t  i n  b-th a?-jcininag hrtt?la. 

3 , tJn$l,er the ~ r -  tcls Incent ivc:~  A c t  , tta ~ i r a l s t ; ~ r  (7f InZuStryI 

P . . . t . - 



Tourism and Ccmerce c\n the 6th D e c e m b e r  1994 made an Oriicr which 

is c i t e d  as the apprcved Extension (fioliGzy Irxn 0cea.n Beach J l e s c r r t )  

O r d e r  1974, The Order relates t o  a n  cxtensif:>n t o  bc made t u  the 

Iloli~"1y Inn Ocean Beach R c s c x t  ;;ursu,xxP- t c  a r k  af:lplicc?tion by Cscwn 

Esgle  H l 2 t e l s  L i m i t c r i  .;?.r\tcCi 118th Fi~xgust, 1374. 

4. When the W<>c~'i~(torx Lan.c?,s wcrc sr:f <! kc: JcP1:n Rc:Lli~~a nonc r;E t h e  

lands w a x :  retainei;  by H r r l f  Mc.r"?n Bny Li.mited, I111 t.I~xc:e P c t s  

were scld tc- cne ~urchascr. 

Mr. G c o l f  rey M ~ S S Z L ~ C : ,  D~.X:CC.~<~:T f ! f  Crcwn 3ag le ESr-t.ela Lirnitei? 

was crgss-examined n t  langth c?n his afft-l~2nvits, E i s  f,cstirr!,ony was 

f c r t h r i g h t  an2 hcncst,. I n  t h e  =;:in it turn~(7. c:n the alleged thruatt~:ic.  

br~zckles cf the re levant  e ~ v c n ~ n t n ,  
,. .. . c: i M r ,  Gcr<:?.c>n Rc.csbinscn, ?;:n behalf cjf Cx:1wn Eagle Eictels Limited 

wi th  his usual c l e r i t y  and s k i l l .  su?::lml.tte<?. t h a t  having rogarc? t t o  t he  

wc-xcls znsct.2 t4) i.mpc~se the covenants, P11.e co~.cna.nts  i n  quc3stion a r e  

persr.,nal i-r c.,-Ilataral, covenants and ?!c. net run with the land CS: - 
[a) the 1;encfi.t ::.f t5c cowena.nt was n.jt 

exl-;rcssly . . cnnoxce, tc. ;my Ian<'. , 

(b) .the ccwen:~nts w e r e  n r 3 t  mn:'le with the 

R~spanc2,ent , H,?l f PTc',r:n Bzy I;ini.t.c<1 as 

t he  r.wner C $  ;:.?.xti~uIzr FZTCCL e:>f 

cwner c:f: any perticular x;;r:.rccl of PznC 

tc. f:?e i;.cnc.f i t t c r l  3nr9, 

( 2  1 The circumr;tances r 3 f  t h c  i n s t a n t  case .!.ire nct such as 

cc3ulc: c r e a t e  <-: 5;~h~m~: c f ~evePc,i-.,scien.t '.,'.L, ' - .cr- f;uilGing schaine cny:~ahle n f 

annexinl; the ccvenants tc: t h e  1an<i, 

rn. ~cCau1a.y ccncc(3er; 211y relicncc: r.11 2. bui lZing  sch~me, 
f.-" 
(- 3[ shall nrJw prr..;ceeil t:- an mcaw;inntir!n c?f the l e g a l  issues 

invclveii , 

for the agjplicant tx? suc:c~ci;: i n  sbtnining the Qccle.rationa 

sc?ught 1 am recpi red  tc - ,  k.;e s a t i s f i e d  t h a t  .tskn(c:: . ~ p ~ ~ L i c a n t  is e n t i t l e ? ,  

t u  the  f : e n ~ l i t  c-.f tfirc;! restricti8::ns ;.;urpc;rt<.:l;?ly running wi th  th.e 



I 

2 : ~  Restr.ic-Live Csvcnant ccannc:t run uai t .11  t he  la11Ct and thereby ~ 
bind perscns nct 1:artj-cs t o  the c:~rigj..nz1 covrinant, unless it is tfor 1 

! 

the b e n e f i t  c:r ~ sc tec t . ion  of lzn1; ant? if i t s  is net, such ccvcnnnts 

awe generally areferred to as ~:.cx'sonzl. cc;~~-en;lrits. 5cme crovcxmnts 

thcuc;h hzving a. clcse @omnc.cti.r:n w:i.tb 23.niT enc';; which are i.n fact 

capable r?f runnim?; w i t h  Z.i:.nr! m:;y i3ot run w i t h  thc: 13nZ in ;. ~:?~rticular ~ 
case 1:xcausr n:: ~:r<::pcr w:>rds of ;:aanex?:t-ii-:n wazc :  user?. when the I 

covc~aante willra I:::eing im*:o$;ed, Thus a2tiaciuc;h 3 cc::vcnznt w n . y b ~  

capable c:f runniriq w i t h  Icn?a. 2nd irr il ~!z:rticulz:~x case 2;e i.ntcnded 

I 
I 

ky the i;ar.kics tc; su.n thi i t  intenl:j.cn mi?y n(:,t i:.c3 achieve2, Tha 

henef3.t c-,:f a c<:vanank is said ts: S e  anncx~.,l t r ,  a p:.rce% ot LsnC j;l 

! 
any case wkaere lit i s  cntered  i n t r  frir the k~nrli.ru:lzr benefit cf 

I such land anC wat L. worc:ls wcru usc:d .tr! a t t a c h  it tr) th .c  land., Sce 

Preston and :J.c';wsrxn 333: E:c!itil:?n ;: ,la : Eir,atricti.vc Gcvornzz~t ,. -.--.-.-..-.-.... "-.-..-".v<.-.,.-- - .-.. - .-..-- ....... ""-."*" ..., " ..,-..--..--."----..., 

Eqaity ;?rc.:viCics three ways i n  which,  t h e  k ~ n e f i t  of n ccvencsnt 

may pass.  Thesc w;iys amra :.?y a.anexzti;::n, ?...csicjnment: =nA mrrder R 

L:uiTC-'l.ing sclke~.~;. The v.nl.y mr.el-,h:::<;: wwhi.ek is +clc?.i .~nt here is annexa-- 

tion, 

the  n a ~ t r q ~ ~ r : s r i c z  nai3.irq ~39: the t:eneEit r , f  the rest r i c t i v o  cr'vonant 

such E: wcy t k m t  the !:enafit iw.ssos with any sut;sr::qucnt t r a n s f e r  sf 

thci ct;venmteeC a i n t e r e s t  i n  t he  L c ~ < ~ ,  

i"innexntif:-.n i r ~ v c l v c n  a l:,i.;r:::cess whcrcf,y the or ig ina l .  l-;artrics 

t o  the ccv&mz:,rmt; r':'r?mc-nstxat.~ an intc?ntir:n thrrugh the wc?rc:.s uucif in 

t.hc cc::vennrlt t r \  e t t n c k h  the Scncfit t!:: the l,znr":, Such ws::rCing 

of anncxwtifn is t-: ijlttc?ch t h e  be.n~:.;f-it tc thc IZ.~.?:~ 

There are t h r e e   type;^ cf :r.r,ncx~.ti.:::n wI-lich arc expres:;.;, 

hplie.2 q t a t ~ t ~ : r y .  Cecz~~se np z r ~ a m e n t s  w~:xe ; I ,c~v~~cc? 

statutcrry a .nhexn t i~n ,  I w i l l  ra f r n i n  .Z'~i:>m c'?kr;~linq w i t h  t h a t  type. 

LEAJAG- - .---. 

In view of ftae funCc:nental. im.~.::;rtzncc l;;]Lacc6 :::n t h e  attach- 

ment r:!f tlre ?:enef iP-- r:f the cc:;venant t:-i thc f!f.:.:minnnt Inn? e  wit^ 



tended to require one cf the foPlorvi.ng ~ P J C I  ~.hhraccs fc.r an,ncxaticn 

to ex is t . -  

(I j that  the cc.-.venant was t.kk.cn icr the  ?;.cnefit 

cf certain lenii, cr 

( 2 )  t hz t  the ccvmant wnzr ma.r.lc with the cc?vcnantc:e 

in his capncity as :::wnc:-r c:f the E:;rg!,ina.nt lane>.* 

IPP 1 ~ : L h  C??.SZE t 1 1 ~  dca:in~:.n,t 2.an.ci m u s t  be ident i f i c i l  in the 

i n s t r u m ~ n t  cr ?,c ascertni.raatjl.a f rr!m thc ten,:s c::f t h c  instru~l.~c:nt, 

Unless (1 1 <;r ( 2 ) was provod the: Gi::ur ts wr-:ul:'j. da<;3:.1 thn.t the,. ccvenan.2 

nad not  been ;.*ttaePxf;r:;, fZ f c m . u 2 ~  ~:'.,2 ~"rnnsx,ztipn is .r-*jeit::i.uf,: in the 

vcsry drcmrtent. which :::rPn~a l h s l  r c s - k r  ictive er;.ai:nnnt i n t o  k.:cin!;, 

Whetlier r x r  nc:le the bcncf'it :::f .n, restrictive cc;:.vcnzrs.b hes 

been znnexe4l i.s A q u e s t i . ~ \ ~ ~ .  ~f ~ ~ : ~ ~ s t r u ~ t ; i . r ; : n ,  kf~:we?Vr:;~ sjer:,:i-:nzl 

c<,:%amants cannot ran. Thc r c s t r i c - t 3 . v ~  C C : ~ ~ ~ i c ~ n . t  must bc wncle w i t h  

The wi:rCs which faBI. tc i::~! c~-:nsi.r.'.\r)rc:2 in thc i n n t n n t  cnse 

arc set  c=ut ir, t31a instrument l-:d trannf.csr T:,:, 22031-9 rlatc2. @he 1.2th 

prchaa::r f c , : . ~  i t s~> l f  i t s  aucccssars 
cnii c?,osigas :;no ti::; thi: tfr.ri:u 22'iaxcr3ls 
hcr&:.y tr;:fisf err&-.: ,nni; ,wjth i n t e n t  t r ;  
2-.icd a l l  r;cxac:ne i n  w1:c;rn the  t h r c ~  
L,iF1rCC..-is cf zny ; :?AY~ t h ~ ~ . e t . : f  sh-tll. fr;.r 
tfnc;: t i m k  Izeing 1:;~ vcalc:,:' Aeret::y c,,;ve-- 
ns.nts with  t h e  Ven:?r:.r i t s  S U C C ~ S S ~ - . ~ S  
nnzG a.ssigns , . , . , ,s &Y 

t h e  P\!enef i.t c-f: any Len.? cr mode w i t h  t!:e veni.?c.r as the rtaner .:-:f 

any particu3.x g;nrcel c : f  land c-r  $h,r:sc: cXari.rning under them zS c?wncr 

c:f any particulnr ;::arccP cf lac!.?. t-.c:. t:,e !.;i.;ncfitt2c!, Ever; if it is  

c l e a r  t h a t  the  ~ : ~ \ r t i e ~  intc;~idei: ti-> ;Innex the l.:&nef it r>f k f n ~  c::.vemant 

t c :  sc?me Innd , h_;y exp-i.s ,.; wcrds PI: Z ! ~ ' C O G  szry i.~!$?l icat icm t:k:rcc! 

further cp.aestS::,ns arise, The C c , - u r t .  xunt ssccrtn.in the ir::s-:n.tj-ty c ~ f  

",he kc: tgtlich the c$::venant. i : 3  anncxc.,-il, :!keterminc UL~<':XI t11.c:: 

ccnstructii .:n rlf th.e wcrt.:s by whicl.; $:ha snnex?:ti.cn i s  cf t~".:. 

bybether cr>vc:nant is a~lnexe<i t::- t3.i;; WZV,: 3 . ~ 3  c.. E the:; lzn!l,. r c f <;r.red 

.. . .  . i'. . > >  



t o  as a whole or to such land 3 s  a whole an6 zlsc It:> each an2 

@Very T). ,clr t  Gf it; anit rfnccii",~? whether t h e  l;?>nii t o  whicla the p a r t i e s  

h,71~e purported tc-;. annex the $ @ a e f i t  h:.f the cc:vannnt is Rtcuchali:l 

and ccncerncd" 2 3 7  the covenant; if n r ~ t  nnmexation f a i l s -  

Iri RenaEs v. C ; ~ w l i s h c ? ~ ~  -----.-. (16!79) 3.1 Ch. D. 886 where a c:utchaser 

covenantari w i t h  the vchZ.c::xs an:? " tho i r  hairs, executors i y , : ~ ~ ~ i h i s t r ~ t ~  

ant? 2ssigns'bncr.t tr; 't?uili: <:R khc l z n 2  convf::yccy, it was held that 

t h e  wares "asa ig~ l s"  meant ~nerel.y assignees r:'f tht? cnvcnant 2s i?. 

separate e n t i t y  frcm the IlanG, ISPaercEvre ul;.!on a Bztex conveyance 

c.?f the Ian2 with?:::ut mcntricn c.f c~vc:mnmt, it c.;ii3 nc-t 1;;l;iss~ 

MTVJC_..V+?~ in --- Rc+!]c!rs v, XIc:sc:~,:.r7? (41 900) 2 Ck. 388 whesc a ccvonant -"-.---- --..--. * ...- 

mas cxprcsoec? t i :  he f i x  .the k e n c f i t  r:f the dr:minan.t owners, "'their 

heirs e m 2  assigns 2nd rthers cl,i.,iaainq. urxicn t l i e m  t o  a l l  o r  any lrj.ric1 

wr3joiningN , it was hc7.d. t o  run wi th  the ii.;?rif.'. , the.: k?erke f  it cf t h c  

cvvenant 1;nssiay with -khu sui;.seq~~,'~lt cr:n7deyznce .r f the 12n?!. 

IPI P V ~ S  V, B:rc; .~i i  4 19 19 ) 2 Ch . 3 14 wP'icrc the cc!venii.nt wzs .-.--.-.--- -----,-, ., 

mncle wi th  the c ~ ~ : v ~ n a n t c ~ ~ s  " t h e i r  ia<;l.rs an2 ass igns"  ?.nd S;?rr_;'snt 3. 

was of the view that ,the cr.~vennnts wc::rc i n s e r t c ! C  bcca.use the: 

c ~ v e n a n t c c s  \4?;.3rc : ~ . : ~ w n ~ . r ~  (2f' ?:,<) -j $:? inin$ i:.rc:!$;crty an?, with  n V ~ C W  t:-: 

1 ) e n e f i t t i r q  tlteao. ncet;rc.iinr,ply, thc crvenant  wn s Plcl,? nac t  t r :  I->E;! annexa?. 

3s eherc wexc: c:: Q>~~Z~SS+.,.<': W<:,J~C?S T~J$?"L)TQ::~:.Y the c~r:vt'nznk,~ W C ~ G  CZXFXOSS~(?~ 

t r y  BJG? ~ C Y  the I:;enc?f it 43f zlny lzn.<l c-.r mcc'lc w i t h  the ccvsnanteo as 

Pwncr f o r  t h e  time being c-E such Innif, 

I n  .... 3am.z.icz -- -,. pIutu;~B .--..--..,--..-- Lit A-... e .----.-- Asauraace - S o c i . e t ~ , ~ . .  Hils?:;r;rcugh Eirnitec? 

@&a1 38 #ID. 192 a cas2 6,eci?,cd 1:y the Privy Council is a c l e a r  - ---w 

c x m ~ l a  r3f cc vern~n t s  cn4crc;ed c-;.n t h e  c~ : r t iP ica . t e  which w e r e  nc t  

nrop:!erly I. anmexcc::, ' f ~  t h ~ : r ~  w e r e  nc) al.>t wc;ri.?s us(3d t;> ack iev~ )  BnraCX.3-- 

i t i c n ,  In th6; C.;::ur.t r;f Zik:.i;c~P. bcax.-i~ad;; i t  w?.s hci13 t h a t  annexation 
'.% 

wss nc-;t cznstitutgi,: s : ; h e i y  3..:y use c:f ;L lr-ror;cribc;.r";~?rm~ln b u t  c'.:~u~c~. 

1::~s EC\ ~ . : ; : n ~ t i k ~ t ~ ~ :  1;'y intuntii_in "t:scnrtninc.:li frcm an exrmtinr=&ir:n ~f 

t h e  surrr:.uncIirkrj fz&s at t h e  t i rnc?  7 . f  t h e  sa.lcN. The Ccurt  went cr?n 

tc: f i n d  in kh,st c n s c  thzt; there w3.s  z,,n i n t e n t i c n  t .2 2rllmeX the C C : V C ? ~ G ~ ~ ~  

C K C : ~ .  the surr,;:;.un,:.in?; circumstn:.ne cs , Tha Privy Cc-,ur?.ci 1 hc.wever 

exi-;;;.ressly re j ~ , f = ~ , ~ ; ~ d  t h i s  T C ? ; J I S : : - , ~ E ~  z,nc?. w,are  ,::f the v i e w  t h a t  t h e r e  



were no words i n  the i n s t r ~ m c n t  cf '2"rnnafc?r stating that  the restr ic-  

t i o n s  therein were fr;r the b e n e f i t  of: nny Pan,?!. r e t a i n e d  hy t:he 

v@nC.ox t h ~ u g h  they found that  Inn(' w2e i n  fnct  retainel', ~ p l  the 

instclnt case n<:<nc cf the P c k s  was ~:c?tt.,ine:" i ;y  the ven?.r.jr, 

KecentPy , the re.?.si':n:in.:;. in t 3 : 1 ~  - cvc cnse  w.35 cp;>lj.(.:.:..l in. 

Keith Li;.&: v. r?:i.~:!.::nc: Ec~uirn,~ , tnt Liaiitci:: & T e r n  Nr:va. 11982 Lbitcc.:I --------.---- ..-.,,.. 15 --.. $2. --.--.-....... -- --.-. .....-.,-.-...... ...-..-...-.-..--.-.,--.-..-..-.-.- " -,,. ---,.- "- 

(3 11/94. Xcre it  wns h~:Pc: in ter  ia:l.ie that  thc: i.mi;:c,::siticn .::4 

certain co;>vc:nnrlts c;n the respondcntss l,-x.nt:i arc2 i;i;rsc.nill cnr'! cnly 

enfc:rceat;.le E;:y khc r : r i . g ina l  y,r~st-(~~ %::.ec2cu,ar? r:f klle ;7].iscn(7e r.f zi;if: 

%?cxds tr:. sclxiev~ .;.n,nrlcxati.cn t;f t.bc ' ! : . c : n e i i t  .zf the cr~vcn:~nt, 

I t  m s y  w e 1 1  !-c t r u e  that thu vc?ac::lr;r <.wncc: 31.and s r 3 . . j ~ c e - , n t  kt-: 

the  'RcRoc~.mcxn Ln9NDS which a re cai:n7..,Pr> rf l;enc f i t t i r i i ;  or c~,;-.n'r:lc r-9 

enjr:yi.ncj the I3cncfit  c;f the c:wc:nan.ts .?nZ it is n fact that the 4.cln,f! 

matter 4 1 f  1z.w '. ir:c.klf ticl'n-.11.1y tha ;:<:l\llcnxa.t iZiG a$:,& ret;l:in lani! f rs;m 

a parent title 2 r c m  mfi,hi.eh t'h,:? R.::caxf':;ra .E.cnr:s W Q W ~  t r a m s  ferree, 

It  acguireij the Rc.czmc:rrl LanxCs irii;'ii.2;?cn:Zi.'r~P: =:f its ~ c q u i s i  tLon i: f 

any other lznZ which it may ha.vc; hel2.  

1x1 tha :fj..Enn.l., ,2nsE.ysis it w::rul~,:\ scea that  there w::.ul.:' C e  no 

such im~:licak.i;:;xl unless : 

fa.) the ccvenent is clc?n.rly xefurnkle  tc: s 

rficf inec?. p i e c e  r:f l2n.r; ,, a.rli:J 

(1: )  the pnrt ics  imt.enc:sc'. thzt the Ycncfit  ahc:.ulc? 

c:':::w~na.ntec i:,.nrs.;:n~l1.y a 

Indcec:., ns ~r , Simcnitsch t e s t i f i e d  tho Hrrcan?.orn La.n"is w e r e  

sol,<- Xn?e ]i.:ill ~ i l a k t c ~ i  tc; z;c;cu:rc:: ;k q<;.(.:;: - ~ ~ ~ ~ t i ; ~ ; , , f ~ ~ h i r >  I' i - e t h ~ ~ e n  

Jchn &::llins ;in(!: I l a l f  &r:~n Bay ~ i m i t e c ' :  since F.~::Plins fwnei;: 50% c;;f 

the  i n t e r e s t  of Rr.: ,ss  Enll ~ , j m . i t c C ,  as  w e 1 1  2.3 Half I~fr::'.on Bay Ljsoite<?.  



In r. ::;iplying -..-. the grinciples Q!C 12w I c i  the available cvi2;cnce 

w i t h  tile inaralual:lc? hcP:;. sf the sul;.misc,ions cf CounscS. fc:,r the 

resp(r:lnQent anc', the .zir<,"umcnta of Cr.:unsel. f o x  the np~;l icc.nt .  I .fin<; 

mysc2.f:  fc>reed to -the eonclusi~n t h a t  t h c  .?-~-plicaticn c:n tha mc'.tir;;n 

f ai1.s. 

Por .the fcregoing re?sr.!ns 1 inaki: ttlao fa l1exi.n:; c7?icl~:ztnticna : 

1 a The i ; n . r c e l  cf I nn6s  ETIW QKW~W- 2,s thi:. E:c.caxn!.;r.?i 
nrljt . .. 

Lar,ds, i a  /now afs:i;:.c.t.c.r'. 3r.y t h ~ :  Cr;nsc:nt Or.c'!cr ::2 

xr, Justice Y;:lcglirt (f,ntc:': -the:. 3~: ' j  c'iny cf cr_~ti:'&-;<-,r, 

1974 cn I:::y the rc:f;tr:ictions irr;~c:jscr?. i x l  tlrr; instrnp-- 

menk c:f t r n ~ ~ s i c r  E:?, 220313 c3;atcx: 12th Ju ly  1.966,  

2 ,  rjf;j,-,n 2 ~ H I ~ C  c ~ , , D  s t r ~ , ~ ~ t i ~ ; ~ ~  f: 5. ~ A c :  ~ < , : . X X I S  c- f 

Instrunrcnt  ::.:I Transfkir  M~:>~220319 (?ate(.! tbr:: 

I , L . ~  12 th i::.ay nl: July, 1966 t hc  rc:-!strictFr-:na tXlex.qt-. 

Because -. 

(.:!-) the I ; e a i e f i t  was n ~ t  cxy..resaly annexei?. t c ;  any 

:,,:!ti:i~r 1a.n<:.; = 

{LI the \~c:venc?,nts i:npc;c,i;:r'l cji?: riot enllra f -1: the t:c?nef i t 

r:f nny ,:-.thcr lnnt'is . 
1 :m2ra costs tc the re~gi-~nden,t ::c;ninst the e$;.ir:li.ccnt .k,:* 

Recrj~mendntic XI 

Bc:f,sre ; ~ , a r t i n y  w i t h  this n n n t t e r  4: ~JC.:.IJ~(~.:, like t r :  rc-:cc-r:in<;lnr3 



In xay view the prr>poscf;l ~ m c n r b c n t  wr;uld. preclurh unnecessary 

litigat.i.cn where the imtc:nticn t c r :  nnncx She bcncf-it r;f the r@stric-~- 

t i v c  ccvenclrets t , c :  tha land is clelr but there is n feiJ.urs by thc 

cr:)nveyanccr t? use apt wr)rr;!s i n  the ianstrmru~at., 


