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N SUPRE“E -
. KINGsTON KT MBRARY

JAMAICA

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN EQUITY

SUIT NOS. ERC.63 OF 1995 AND 418 OF 1985

I¥ THE MATTER OF an Application by
- HALF MOON BAY LIMITED -~ Application
(;} under Sections5 & 6 of the Restrictive
) Covenants (Discharge and Modification)

AND

IN THE MATTER of Restrictive Covenants
affecting three parcels of land registered

{1} Volume 77C Feclic 71; {2) Volume 770

Polio 72 and (3} Volume 787 Folio 38

registered in the name of Crown Eagle Hotels
Limited -~ Respondent on the (1) 19th day

of October, 1994 transfer No.828537

{2) 19th day of October, 1994 transfer

No. 828537 {3) 20th January, 1995 respectively,

(:; all being the same transfer number.
BETWEER HALF MOON BAY LIMITED APPLICANT

AND CROWN EAGLE ECTELS LIMITED RESPONPENT

/
{

Mr. Bertham McCaulay Q.C. and Mr. K. Francis instructed by
Mrs. Margaret McCaulay for Applicant.

¥Mr. Gordon Robinson instructed by Messrs. Nunes Scholefield,
Deleon & Company for Respondent.

Heard: March 18, 19, 20, 21 & ppril 18, 19%¢

LANGRIN, J.

This is an application by Motion on behalf of Half Moon Bay
Limited under Sections 5 and 6 of the Restrictive Covenants ({Discharge
and Modification) Act seeking the feollowing declaratiors:
1. That the land registered in the Book of Register of
Titles at (1) Volume 77C Folio 71 {2) Volume 770 Folio 72
{3) Volume 787 Folio 98 are affected by the Restrictions
(i‘ referred to in the Consent Order of Mr. Justice Malcolm
dated the 3rd day of September 1974 in the Suit C.L. 122
of 1971 and the affidavit of B.C.0.'B Nation dated

22nd June, 1971.
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(2) That the said. Restrictive Covenants are enforceable
by the applicant herein, BEalf Moon Bay Limited.

The respondent, Crown Eagle Hotels Limited has also filed
an application in Suit No. E.418 under Section 5 of the Restrictive
Covenants (Discharge and Modification) Act seeking a declaration
that the said covenants are personal only and thercfore do not run
with the land.

The Restrictive Covenants {(Discharge and Modification) aAct
so far as is relevant provides as follows:

Section 5. ®The Supreme Court shall have power on the applica-
tion by mwotion cof the Town and Country Planning
‘

Authority cor any person interested -

{(a) to dQeclarc whether or not in any particular
case any frechold land is affected by a
restriction imposced by any instrument; or

{b} to declare what, upon the true construction
of any instrument purporting to impose 2
restriction, is the naoture and extent of
the restriction thereby imposed and whether
the same is enforceable and is so, by whom.

6. An Order may be made under this Act notwithstanding
that any instrument which is alleged to impose the
restriction intended to be discharged, modified, or
dealt with may not have been produced to the Court,
csescseanessoy and the Court or Judge may act on
such evidence of that instrument as the Court or
Judge may think sufficient®.

Both motions were ccnsolidated but the parties agreed to
proceed with Suit No. EBC.63 of 1995. This motion was filed on
the 20th February, 1995. ©On the 23rd February 1995 an exparte
injunction was granted restraining the respondent in terms of the
covenants for a period cf seven days from the 23rd February, 1995
with respect tc the threc parcels of lanéd. No application for
interlocutory injuncticn was made in thisvmﬂtter. However, at the

very outset cf the hearing of the mction hefcre me an applicaticn




was made to amend the motion by asking for prchibitory and mandatory
injunction as well as damages. I refused to grant tﬁe amendment on
the basis that where the statute had providec for ah exclusive remedy
by way of declaration in respect of interpretation of restrictions
affecting land, other remedies such as injunction or damages should
hot be granted.

In rcaching that view I 2m also foilowing the decision in

Eldermire v. Eldermire P/C Appenl 33/89%9 in order to produce fairness

and clarification.

Crown Eagle Hotels Limitcd is the registered prcprietor of
the lands comprised in Certificates of Title registered at Volume
814 Folio 21 and Volume 979 Folic 136 on which the main buildings
housing the Holiday Inn Hotel are erected, ﬁéreinaftex referred to
as tﬁe 'Main Hotel®, They acquired this property from Rose Hall
(.1} Limited and thé Certificate of Title in respect of the
MAIN HCOTEL wore transferred to them on the 19th October, 1994.

tThe respondent, Crown Bagle Hotels Limited is also the owner
of lands which adjcin the MAIN HOTEL comprised in three Certificates
of Title registered at Volume 1231 Folics 784 and 785 (formerly
velume 779 Folios 72 and 71 respectively bLoth of which were cancelled
cn the 17th December, 1990) and vclume 787 Fclio 98. These three
parcels are knocwn as the ROCAMORA LILNDS. The ROCAMORA LANDS were
transferred from Norman Rocamora to HALF MOOW BAY LIMITED on the
1st March 1966. They were transferred from Ezlf Mcon Hotel Limited
tc Rose Hall (Development) Limited at a price cf US$125,000.00 by
transfer Ne.220319% éated the 12th July, 1966 and registered on the
20th Octcber, 1966. It is the instrument of transfer which contained
the Restrictive Ccvenants which are the subject <f the application
Lefore this Court. Rose Hall (Develicwments) Limited which acquired
the land from the applicant, Half Moon Bay Limited transferred
same tc the Urban Development Corporaticn (UDC) by way <f exchange
pursuant to an agrecement between Jchn Rollins whe had a controlling
interest in Rose Hall {(Developments) Limited and the Government <f
Jamaica. This transfer was registered cn the 28th nugust, 1930 but

was not expressly made subject tc the covenants. The regpondent
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purchased the Rocamora Lands from the Urban Development Corporation
at the same time as its purchase of the MAIN HOTEL.

Crown Eagle Hotels Limited is therefore the owner of the
Main Hotel and the Rocamora LANDS which adjcin the hotel. Half Moon

Bay Limited cperates a Hotel on property which adjoins the Rocamora

Lanés.

Nene of the Restrictive Covenants which are rcelevant to the
applicaticn are actually endorsed on the titles in respact of
Rocamera Lands {i.e. Volume 1231 Fclios 784 and 785 {formerly Volume
770 Fclics 72 and 71) ané Volume 787 Folic %8). The Certificates
cf Title appear tc be subject tc Caveat Ro.77113 ladged by the
Registrar of Titles on the 17th March 19271, The e¢ffect cf such Caveat
was to require any future transfer of the lands {then Volume 770
Folics 71 and 72 and Volume 787 Folic 928} to be macde subject to the
Restrictive Covenants contained in instrument of Transfer No.220310.
The directive in the Caveat to actually endorse the covenants has
not been complicd with although the lands would have been transferred
after the caveat was laodged and endorsement of the Restrictive
Covenants on any future transfecr was a reguirement of the Caveat.
The Titles at volume 1231 Folics 784 and 785 and dated the 17th
Decenber 1990 and came into existence after the lands were transferred
tc the Urban Develcopment Corporation. There is no endorsement of
the Restrictive Covenants on these titles.

In both applications before the Court the instrument of
transfer Nc.220319 dated 12th July 1966 which imposed the restric-
ticns cannct be locatel by the Office of Titles as a result of which
the applicant relies on Section 6 of the Act which empowers the
Ccocurt to act oo such evidence of that instrument as the Court thinks
sufficient to make the Order. In the instant case the covenants
and the applicable words are clearly evidenced in other documents
before the Court and so in 21l the circumstances the Court will
act c¢n it tc deterwine the vital issue in the case.

The Restrictive Covenants were contained in paragraphs 2 and

3 of Instrument of Transfer Nc¢.220319 and are recited hereunder:-
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“The purchaser for itself its successor

and assigns as to the three parcels hereby
transferred and with the intent to bind
all per=ons in whow the three parcels or
any part thereof shall for the time being
be vested hereby Covenants with the vendor
its successors and assigns:

(71} Not te erect on the three parcels cr
any part thereof any building other
than single fomily houses 2nd in any
event the three parcels when built
upen shall not contain an aggregate
cf wore than twelve houses and neo
such house shall exccood twe storeys
in hkeight.

ib} Ro business cther than thot cf renting
a bouse for femily occupancy shall be
carried on the three parcels cr any
part thercof.

{c) N¢ beach improvement shell be effected
in relation to the three parcels or
any part thereof which shall be detri-
mental to the beach ¢f Half Mcon Hotel
{cwvmed by the Vendor)®.

In Suit ¥e. C.L. 122 of 1971, the applicant Half Moon Bay
Limited sued Rose Hall (Developments) Limited - the former owner of
the Rocamcra Lands), Rose Hall (H.I1) Limited {the owner of the hotel)
and Holidey Inns of the Bahamaos Limited {the then tenant) claiming

inter alia the following relief:-

{i} tc restrict the use of the Rocomora LANDS
inscfar as the same was usod for the playing

cf tennis;
{ii) to enforce the covenants contained in the
aforesaid transfer Nc.220319.
b Consent Judgment was entared on the 3rd September 1974 in

Suit Nc.122 <f 1971 - Half Moon Bay Limited v. Rose Eall (Develcpment)

Limited Rose Hall (H.I) Limited an? Holiday Inns of the Bahamas Limited.

Undler paragraph 4 it was agrecd by the partics tc the Suit that

the covenants recited in Transfor 10.2202313 would be endorsed upon
the thrce Certiticates of PTitle which constitute the Rocamnra LANDS.
The Consent Judgrent entered into hatwesen tha parties on the 3rd

September, 1974 is set cut in its entirety below:~

Congent Judgment

By and with the ccnsent of the parties it is Hereby Ordered:

zrhat the Defendants and cach ¢f theirx
sovcants oo agents Mo resto fned oo




causing suffering or permitting the
playing cf tennis as a business or in
relation tc any other Business, ¢r the
carrying on cf any other astivity

cffered as an amenity by ¢r in the course
of conducting the business of Heliday Inn
Hetel (or however the same maybe called
or known) on the said lands known o
Roczmera Lands compriscd in Cortificatos
of Titles registeroed at Voluwe 770

Folio 71 Velume 770 Folic 2 volume 787
Folic 98.

2. That onforcement «f this injuncticn
made in paeragraphlharecf ba suspended

for a pexricod of Fifteen monthe (15) as
from the date of this order {3rd Sceptomber
1274} on terms that in this pericd which
will end on the 2Znd Doecember, 1975 the
Defendants, their servants 2nd adents

arge permitted to continue their prosent
user nf the said lands for the purpose

¢f playing tennis and the carrying on of
any cthoer activicy now being offered as

an amenity <f or by Boliday Inn Hotel
provided that such tennis and all zncil-
lary activities connected therewith and
all cther activitiecs afcresentioned shall
ceasc and the tennis courts lights be
turned off at %:30 p.m. each and avery

day and be not 1it agein until the follow-
ing afterncon or evening.

Provided that on braagh of the
provisions above relating to the time at
which such activities sholl cease and the
tennis courts lights be turned cff, this
suspensicon of the injuncticn shall cease
and determine and the indunction at once
have full force and offect,

3. THAT as a term of this corder and in
ceonsideration of the suspersicn of the
enforcement ~f the said injuncticn, the
defendants and each of them agree and it
is hereby COrdcred that not later than the
2nd Becember, 1975 the Defendants de remcve
and keep removed from the spid landds the
said tennis courts lights and all other
equipment therecn relating to or used in
connection with the said activities
referred to in paragraphs 1 and 2 above,

4. THAT by and with the consent of the
parties it is alsc agreed and is hereby
ordered that the covenants contained in
paragraphs 2 and 3 of transfer 220319
(as set cut in the affidavit of Mr. B.C.
0'B Naticn filed in this acticn dated the
22nd of June 1971 exhibiting bhis cffice
cepy of the said Transfer) be endorsed
upen the said Certificates ¢f Title
referrei to in paragraph 1 which shall
be transmitted within thirty {(30) days
of this order to the Registrar of Titles
for that purpcse.




AND it is further 2graeed that upon the

said Titles being s¢ ondorsed the caveat

filed by the plaintiffs horein dated the

17th Merch, 1971 =2geinst the said titles

shzll be withdrawn."

It is significant to note thet the Covenants were never

enderaccd on the certificatos as required by paragraph 4 of the
Consent Judgment or thoa Coveat ss stated above.

The ¢ffect of the Consent Judgment is that it can cnly be

binding on the parties to the proceedings i.e. Rose Hall (Development)

Limited, Rese Hall (H.1) Limited and Hcoliday INNs of the Bahamas

Limited, Crown Eagle Hotels Limited, the current cwner - not having

been o party to those proceedings cannct boe bound by the Consent
Order mada. 'That Consent Qrdar iz in cvery sense a contract and
derives its force having regard to the circumstancoes at the time.
Such a Consent Judgment operates in personam - i.¢. against the
parties in the procecodings cnly.

With the consent of the partices Mr., Beinz Simenitsch was

cross--examined on his affidavits, Thoe szlient facts which emorged

y

are as Follows:—

3

1. He has becn maneging Director of Appiicant®s Company since 1962

and resides on the property. The Rocomora Lands were purchased by
Ihpplicant <n the recommendation of soveral directorxrs including
himself in order to afford protecticon to the western end of the
property, mainly Cottage Mo,l. Thig oottnge is where celebrities,
gevernment heads and Royalties stay and have: beer staying over the
years. They come to the Hotel to secure privacy, security, relaxa—
tion and pesce. In the past g.osts include, Princess Margaret, the
late President John F. Kennecy ~nt Bodic Murphy.

2. Subsequent tc the conclusion cf the purchase of Rocamcra Lands

Mr. John Rollins whe owned 50% intorest in both Balf Moon Limited

and Rrse Hall Limitol approachaed Half Moon Limited t¢ sell Rocamora
Lands to Rose Hall Limited. The lands were scold primarily because
the Board wanted to hove & good relationship with Jobhn Rollins
since he owned one-half interest in both adjoining hotels.

3. Undexr the Hotels Incentives Act, the Minister of Industry,
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Tourism and Commerce on the 6th December 1994 made an Order which
is cited as the approved Extension {Eoliday Inn Ocean Beach Resort)
Orcer 1974. The Order relates to an extension to be made to the
Holiday Inn Gcean Beach Rescort pursuant to an application by Crown
Eagle Hotels Limited Jated 10th Luagust, 1974.

4. When the RBocamora Lands were sold o John Roellins none ©of the
lande were retained by Half Mocon Bey Limited. 21l three lots

were scld to one purchaser.

Mr. Geoffrey Messoadco, Divoctor of Crown Eagle Hotels Limited
was cross—examined ot length on his affidavits. #His testimony was
forthright and honest.  In the maein it turned on the a2lleged threatsaieo
breaches cf the relevant covenants.

Mr. Gorden Robinscn, on behalf <f Crown Eagle Hotels Limited
with his usual clarity and skill sulmitted that having regard to the
words use:l to impose the covenants, the covenants in question are
perscnal or collateral covenants and o not run with the land as:-

{a) the benefit of the covenant was not
expressly annexed toe any land.,
{h}) the covenants were not made with thoe
Respondent, Ealf Mocn Beay Limited as
the owner of any particular parcel of
lan? and thrse elaiming undor them as
cwner of any particular narcel of land
to e benefitte’? and,
(2) The circumstances ©f the instant case aire not such as
could create a Scheme of Development or building scheme capable of
annexing the covenants to the land.
Mr. McCaulay ccncedes any reliance cn & building scheme.

I shall now proceed to an exawination of the legal issues
involved,

For the applicant to succee” in chbtaipning the declarations
sought I am required tc be satisfied that the applicant is entitled
tc the bencfit of the restricticons jpurpertedly running with the

servient land.
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L Restrictive Covenant cannot run with the land and thexeby
bind perscns not parties to the original covenant, unless it is for
the kenefit or protection of land and if it is not, such covenants
are generally referred to as poersopnal covenants.  Some covenants

though having a close connection with land =nd which are in fact

capable of running with land may not yun with the land in o particular

case Leccause no proper words of annexation werco used when the
covenants wore Leing imposed. Thus although s covenant maybo
capable of runping with land and in 2 particulsar case be intended
by the parties tc run that intenticn moy not e achieved. The
henefit «f 2 covenant is said to be amnexed to a percel of land iu
any case where it is entered intc for the particular benefit of

such 1iand and apt words werc used to attach it to the land. See

Preston and Hewsom 3rd Rdition (.13

c Covenant.

Bguity provides three ways in which the benefit of a covenant
may pass. These ways are Ly annexaticn, assignment and under a
building scheme. The only method whickh is relevant here is annexa-

tion.

hnnexaticn

A% is clenrly stated in Preston and Hewsom annexation is

=

the metophnrical nailing of the bhenafit of the restrictive covenant
tce a clearly defined ares of land xlonging to the covenantee in
such a way that the henefit passes with any subsequent transfer of
the covenantee’s interest in the land.

Annexaticon invelves a process whereby the original parties
to the covenant demonstrate an intenticn thrcugh the words used in
the covenant to attach the benefit to the land. Such wording
requires clear manifestaticon of an intention Decause the effect

cE annex:zsiticn is to attach the bencfit to the iand.

3

There are three types of annexation which arc express

14

¥

O

implied an¢ statutory. Because noe avguments were advanced on

statutcry anpbexation, I will rcefrain from dealing with that type.
i) bt
In view of the fundzmental importance placed on the attach-

ment of the henefit of the covenant to the Jominant land equity
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tended to reguire cne ¢f the following twe phrases for apnexation
to existi-~
(13 that the covenant was taken for the benefit
<f certain land, or
(2} that the covenant was made with the covenantoe
in his capacity as cwner of the dominant lapd.
In both cases the dominapt lans must be identified in the
instrument or Le ascertainal:le from the teras of thé instrumcnt.

Unless (1} or {2} was proved the Courts weuld held that thoe covenant

nad not been attached., 4 formuls of onnoxoticon is embed”fod in the

very decument which brings the restrictive covenant into being.

Whether <~r not the benefit of 2 regtrictive covenant hes
been annexed is a2 question of construction. ¥However peraona
covenants cannot run.,  The restrictivi: covenant must be made with
the deminant owner as the owner <f the dominant lend and not just
as an individual.

The words which £all to e considered in the instant case
are set cut in the instrument of transfer 10.220319 dated the 12th
July, 1996 as follows: -

"rhe purchascer for itself its successors
and assigns as to the throee twarcels
hiervelyy tronsferred and with intent to
ind all perscons in whom the three
parcels of any part thereof shall for
the time being o vested herely cove-
nants with the Venicr its successcrs
and assigns ceecow ™

The clear interpretation of the above restricticon is that
the corvenants were for the henefit ~f the Vendor its succossors
and assigns. There is no expressicn of the covenants heing for
the lenefit of any land or mede with the vendor as the cwner «f
any particular parcel of lond or these claiming under them 28 ownerx
cf any perticular parcel of lan’® to be benefitted. PBven if it is
clear that the parties intendel to annex the benefit of the crvenant
to some land, by express words or pecessary implication three
further questions arise. 9The Court must ascertain the identity of
the land to which the covenant is annexed, determinc uvpoen the

censtruction of the werds by which the npnexaticon is effected,

whether the covenant is annexed to the whole of the land refoerred
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to as a whole or to such land as a whole and also to each and
every part ¢f it; and decide whether the land to which the parties
have purported to annex the Lenefit of the covenant is "touched

and concerned® by the covenant; if neot the annexation fails.

In Renals v. Cowlishew (1879) 11 Ch. D. 836 where & purchaser
covenanted with the vendors and "their heirs, excecutors admihistrators
and assigns® not to build on the land conveyed, it was held that
ﬁhe words "assigns” moant nerely assignees of the covenant as a
separate entity from the land. Therefore upon a later conveyance

of the land without mention of the covenant, it did not pass.

However in Rogers v, Heseqond (19060) 2 Ch.388 where a covenant
was cxpressed to be for the henefit of the dominant cwners, "their
heirs and assigns ond others claiming under them to 2ll or any land
adjoining®, it was held tc run with the land, the benefit cf the
covenant passing with the subsequent conveysnce of the land,

In Ives v. Brown {1919) 2 Ch. 314 where the covenant wos

made with the covenantces "their helirs and assigne® and Sargant JF.
was of the view that the covenante ware inserted because the
covenantees were owners of adijolining property and with a view o
benefitting them accordingly, the covenant was held not to be annexed
2s therc werce no expressaed words wherely the covenants were expressed
to be for the benetfit cf any len? ox made with the covenantee as

owner for the time being «of such land.

In Jamaica Mutual Life Assuronce Scciety v. Hilshorough Limited
3 N > UY: o)

etal 38 WIR 152 a case decided Ly the Privy Council is a clear

example of covenants ondorsed on the certificate which were not
properly annexoed as there were no apt words used to achieve anncxa-
ticn., In the Court of Appeal hearing it wes held that annexation

was not constituted solely by use of o prescribed formala but could

e &0 constitutoed by intontion "ascertained from an examination cf

the surrcunding facts at the time ¥ the sale®. The Court went on

tc find in that case that there was 2n intenticn to annex the covenants
from the surrocunding circumstonces.  The Privy Cruncil however

expressly rejected this reascning and were of the view that there




were no words in the instrument of ¥ransfer stating that the restric-
ticns therein were for the benefit of any land retained by the
venCor though they found that lend was in fact retazined. In the
instant case none of the lots was retained Ly the vendor,

Recently, the reosoning in tha alove case was applied in

Keith Lamb v. Milac Bquipment Lisdted & Terra Heva 1982 Limitod

Ch 11/94. Eere it was held inter alic that the impositirn of
certain covenants on the respondents® 1and sre perscnal and only
entorceable by the criginal parties beceuse of the absence of apt
werds to achieve annexaticon of the bonefit of the covenant,

I shall now proceed to an examination of whether or anct the
annexaticn ©of the bencfit of the covenant was implied.
- s T
Implied
It may well he true that the vendor cwned land adijocent to

the Rocemora LANDS which are capable of bLenefitting or ca

enjoying the henefit of the covenants and it is 2o fact that the land
could be touched and concernced iy the covenants. Howevey, notwithe

standing this if ne art words were used annexation would £2il as e

matter of law. Odditicnnlly, the applicant Jid not retain land from

a parent title frcm which the Rocamora Londe were transferrod.
It acquired the kRoczmora Lands independent »f its acquisiticn of
any cther land which it may hove held.
In the final onalysis it would geem that there would be no
such implication unlesc:s
{2} the covenant is clearly referable to a
Zefined piece of lont, and
{iv) the prarties intended that the lencfit should
attach tc the 1land, and not merely to the
covenantee ersonally.
Indeed, as Mr. Simomitsch testified the Rocamora Lonis werc
sold to Rose Ha2ll Limited to secure & good relationship between
Jchn Rolline and @alf Moon Bay Limited since Rellins cowned 50% of

the interest of Rose Eall Ldmited, as well zs Half Moon Bay Limited.
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pilying the principles of law to the available evidence
with the invaluable help of the submissions of Counsel for the
respondent and the arguments of Counsel for the apolicant I £ind
mysclf foreed to the conclusion that the z2pplicaticon on the motion
feils.
For the foregeing reasons I make the following declarations:
1. The parcel of lands now known og the Bocamorya
not
Lands, is/now afifccte’ Ly the Consent Qrdder of
Mr. Justice #Malcolwe Jdaoted the 3xd day of Lortember,
1974 ox Ly the restrictions impoged in the instrue-

went of transfer No,220318 dated 12th July 1966.

2. Upon a true constructicn of the torms of
Instrument of Tronsfor No.220319 dated the
12th <ay of July, 1966 the restrictions thoereby
imposed on Certifiecates of Title registered
Vo lume 779 ¥olio 71, ¥olume 770 Folico 72 {now
registered at Volume 1231 Folios 784 ond 785)
are porsconal oy collateral ~nly and are Cnly
entorcaezble by thoe rriginal covenantor and
covenantee.

Because
{2} the bencfit was not exprressly annexed to apy

other land.

-
T}

(b}

not emare frr the henefit

—f any cther lands.

I award coste toe the respondent against the applicant to

Lo agreed cx taxed.

Recommendaticn

Before parting with this matter I would like to recommend
that tecausc of the fundamental requircment as the law now stands
for the neec for special words of annexation in an instrument with
respect to thie Lenefit of covenants, Secticn 61 of the Coveyancing
aet should Fo amended® in order for it to opercte to 2nnex to che

land the benefit »f any covenant which touches and concerns the

in the absente of anv contrary intention.
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In my view the proposced amendment would preclude unnecessaxy
litigaticn where the intention to annex the benefit of the restrice
tive covenantes to the land is clear but there is 2 failure Ly the

(“\\ conveyancer to use apt words in the instrument.




