N

SUPREME COURT bioruwwil
KinGuTON
JamAaiCA

fg;uth?{kUM\& ﬁgxcﬂl

JAMAICA

AN THE COURT OF aAPPEAL

RESIDENT MAGISTRATE'S CIVIL APPEAL NG, 35/90

COitz THE #HOm. MK. JUSTICE CA4RrEY, J.i.
THE HON. MR. JUSTICE WRIGHT, J.A.
THE HOWN., MR. JUSTICE GORDON, J.x:. {(AG.)

BETWEEN GEOKGE GRAHAM DEFENDANT/APPELLART

4 N D ELVIW NASH PLiINTIFF/RESPONDENT

ian Ramsay for appellant

Gordon Robinson for respondent

20th Hovember & 20th December, 1990

CakEY, J.h.

Un <Uth Liovenber lust, we allowed this appeal, sev asiue
the Order ot the Court below and ordeced that tihe suit be removed
from the said Courc into the Supreme Courc. We fixed che costs
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of the appeal at 550U and promised o pud our reuasons in
writing. We now fulrill that pronise,

The macter acose in this way: On Zna PFebiuvary, 1590
Mr. Elvin Nash filed a pluint in the Yt. hndrew Resident
Magistrate's Court againse br. George Graham: 1€ Was a4 YUnning
aown aetioin.  On LZ2th apsil, 1990 the defendant filed a counter
claim in negyligence against tne plaintiff. On ech March one
Kathleen Burle filed o writ against the defendanc George Grahai
cluiming Qamayges for personal injuries received while she was a
passenger .n che car driven by Elvin wash inco the reawr of which,
Graham's car negligently collided., Finally, in this catalogue of
proceedings, third party proceedings were {iled in the Supreme
Court by Iir. George Graham claiming to be indemnified by both
Nashs «against the claim by Ms. Barle. The resuly therefoie of a

collision between twi

motcer vehicles was proceedings il ©Wo

cousts. Tihe Residend Magiscrate's Court, St. andrew was the forua



convenient to Messys Hasil, senior and Junior, on the one hand,
and Mi. Grahaw on the othicr for the hearing of the plaint and
counter claim. Fach side sought special danages for che danage
deone to thelyr respective movor vehicles. The wupreae Coulu was
tile forum cnousen by the passengzr in respect of her claim for
personal injuries. Mi. Graham's third parcty proceedings brougint
~the Nasns into thoe OSupieme Courc. oll pavties are in the

supreme Court; only Ms. Earle is not before the Resident Magistrate's

w
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This then was how wmatters siood when e, Graham applied in
the Resident Magistrate's Courv for an order that -

W eeeeeeo.all furtiies proceedings in this
accion be removed into the supreme Couri
and consclidated with vuil Wo. C.L. EGZS5
of L1996 peiny the action between

RKATHLEEN EARLE and GEOKRGE Ghuiliil, the
Defendant herein and the Third Partvies
ELVIN NASH Snr. the Plaintiff herein, ana
ELVIN HaSH Jdnr., or that this action be
adjourned pending the outcoime .- the saild
action in the bSuprene Courc.”

On 27th June, 1996 Hig lHonour HMr. BE.M. Kobinson dismissed the
applicavion. The appeal to this Court is from cthat refusal.
The sawe points urged upeon the learned kesident Hagistrate
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cea before us,. Mr. Hauasay submitted thet

by each side weie reilte

che Kesiuent Magistrate had wrongly exercised thne disciction given

to him by section 130 Judicature (Resident MagisLraces) .CT.
Mr. Robinson on benalf of the respondent fou his part, said

My . HWagh who initvicted action nad a right to chicose his forum and

] .

thierefore had a riyht to be in the kKesident Magistrave's Couxrt.

o
=

e said that in the Supreme Court action tiis plaintiff is
relegated to beiny a third party, having been brought in by
M. CGraham who, althougn a defendant in the Supree Couviev, has filed

& counter claim to the Resident Magis:.rate's accion and wishes the

[sp)

matter rescived in that court. He dismissed, 2z a contrivance,
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the thicd pariy proceedings filed by kr.

invelved in proceedings in the Supreme Courc.

macter in the Resident Mayistrace's Court is
that court's jurisdiciion. The issue in the

becween Ms. Barle and Mr. Graham and in that

involved in that ks, Barle {che passenger in

cnose to sue by. Graham alone, nally, the

Uraham is against Messys. Hash, venior

the sawe as chav before the kesident Mag
The learned desident Magistrate held

vhav the case Lefore him incliuding the

case for the Supreme Court.

which led him to that view -
Thie claim is fox

special damage.

The findings as

che normal every
of a Judyge.,

A
A

Grahoam

ang Junior

councer

He pointed to the following fa

310,

te get his clients

Moreover, Lhe

& simple one within

Suprene Court is

My . Wash cannot be

his cllent's cax),
einicty claimed by

an issue

. G e Uoes U
L8UvLaee '8 LOousC.

in the fivst place

e

claim »8 not a fic

ctors

vy all

o general damages alce clasmed

Lo the liabilicy

day ftunction

the jurisdic-

(a4 The claim 48 wichin
tion of the Courd.
( :) ) w0 lALI TUuse L)(J Ln\,o Oi l(.u‘h/ are

llhely to be avgued.

(&) The Plaintiff
thb counter claim beling
‘1’ i \.—(41,1 t i
He discounted altogether the fact that another

added by reason of the

gave no reason for that conclusion except &

The Resident Magistrate is requircd

discretcion conferred on hiim by Section 13¢

his
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courtc cun only intertere with che exe

where he is

or incorrectly appl:ied a correct principle ox

laconzic
Lo eurercise
of
rois

shown to have relied on some wrong principle

has consented o

tried in

party had been

proceedings filed in the Supreme Court, but

11

i think

the Lot
¢ of that

did nov take into

not.
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conzideravaon relevant circunstances. I amn supporied in this
view Ly the authoritative worus of Lovd atkin in Evans v.
Bartlam ;1937 Z .11 I.«&, 040 at p. 050. He said -

sppellaete jurisdiction is always
colulory,; there 1s in the stauvute
ne cescriction upon the jurisdiction
i the Courtv of appecl, and, while
wiie appellate courv, in the exercise
of its appellate power, 1g nc aoubu
entirely justifiec in saying chat
noxmelly Lt will not interfere with
the exercise of the juaye's dascre-
tion except on grounds of law, yeb,
1f iv sess chat, on oches grounds,
clie decision will resuli in injustice
being aone, it has both the power
and the aduty to remedy it.“

-

«n the instant cuse, the learned Resident Mayistrate dia not,
in my view, congider all the relevant circuistances. it was
indeca tine fact of Ms. Burle's claim for personal injuries
which added a new dimensioli. 1t was in the .nterest of all
parcies invelved in the motor venicle cccideni toe bave the
zgsue of liability and the assessment of damnages adjudicated
upon, so far as possible in the same forum. There would bde
consiferable saving 1in cousts and in vime. Flainly, the
assessment ¢f perconal injuries could only cake place in che
supreme Court. The refusal of the Orxder by the Resadent
Magistrate would prolong the determination of the issues between
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the parties. In tlhie cnere would be heavings in twe
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Gifferent courts at some protcracted intexvals in the ocher,
there would ke a determination in one court. I do not think
that theve cun be any advantaye to be gained in the former and

justice thevefore is better served in the latcer.

[¢}]

lir. Koocinson pointed to the fact thav liabilicy os
between the owners of the cars was before the wkesident

llagistrate's Courv especially in light of the counter claim.

)
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Strictly speaking, the counter cloim was not properly before
the couxt because the amount claimed was in excess of the
jurisdiction oiff the Resiaent Haglscrate's Coust. The plaintiff
i.e. ir. wash cannot unilaterally congsenc co the counter claim
n itg unaltered for. fLpparently, some such consent had been
provicged, The proper proceduze would ke for Mo, Graham {(the
gefendant) to ewpressly abandon the excess above the limit of
the court's Jurisdiction. Howsoever that wiyht be, the
aryument in my view, dces not address the real quescion for

Gecision, which was, on balance which was the better forum having

ribneda and che

regard to the parcies, thie isgsues o be dete

jurisdiction of the court to deal with all those issues at one

and the same time. in exercising his discretion in the manner

1

he did, i fear tine mesident Magistrave rell into erwow,.
in wy opinion, this is enough to dispose of this appeal.
it was for these reansons that I agreed thav che appeal snould

succeed and the Order wade as appears al the beginning of this

judgment.

wi{‘IGHr-I.‘ 7 J Q]A; -

GOKRDOW, J.i. )

I agree.



