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I N  THE SUPREME COURT OF JUDICATURE OF JAMAICA : '' '.'*'' 3f' 
.,i,, .f:>c.4.w-,; 

I N  EQUITY 

SUIT NO. E.367 OF 1996 

BETWEEN RUEBEN GORDON 

A N D '  DAPHNE MAY GORDON 

M r S  Doyen F i c h e t t e  f o r  t h e  P l a i n t i f f .  

M r .  Richard  N.  Brown f o r  Defendant .  

May 29, 1998 

SMITH, J. I 

[ --I-. I --. 
By O r i g i n a t i n g  Summons d a t e d  27 th  August ,  1996 t h e  p l a i n t i f f  I 

c .; M r .  Rueben Gordon, s e e k s  t h e  fo l l owing  d e c l a r a t i o n s  and Order:  

(1 That  t h e  P l a i n t i f f  i s  e n t i t l e d  t o  an  

e q u i t a b l e  i n t e r e s t  i n  t h e  p r o p e r t y  

s i t u a t e  a t  Barnes Pen Road, Barnes 

Pen D i s t r i c t ,  L l u i d a s  Va le ,  i n  t h e  

p a r i s h  o f  S t .  C a t h e r i n e  r e g i s t e r e d  

a t  Volume 799 F o l i o  52  o f  t h e  R e g i s t e r  

Book o f  T i t l e s .  

( 2 )  That  t h e  s a i d  p r o p e r t y  be  va lued  and 

s o l d  by p u b l i c  a u c t i o n  o r  p r i v a t e  

t r e a t y  and t h e  P l a i n t i f f  be  p a i d  h i s  

s h a r e  of  t h e  p roceeds  o f  sale commen- 

s u r a t e  w i t h  t h e  v a l u e  o f  h i s  e q u i t a b l e  

i n t e r e s t  i n  t h e  s a i d  p r o p e r t y .  

( 3 )  I n  t h e  a l t e r n a t i v e ,  t h a t  t h e  de f endan t  

purchase  t h e  P l a i n t i f f ' s  s h a r e  i n  t h e  

s a i d  p r o p e r t y  a s  va lued .  

( 4  Such f u r t h e r  and /or  o t h e r  r e l i e f  a s  may 

be  j u s t .  

( 5.1 Cos ts .  

The p a r t i e s  w e r e  ma r r i ed  on November 1, 1980 i n  S h e f f i e l d ,  

England. A t  t h e  t i m e  o f  ma r r i age  t h e  p l a i n t i f f  was a  d i v o r c e e  and 

t h e  de f endan t  a  widow. H e  was 50 y e a r s  o f  age  and she  was 65 .  

A f t e r  t h e  ma r r i age  t h e  p a r t i e s  dec ided  t o  r e t u r n  t o  Jamaica  

t h e i r  n a t i v e  l and .  The de f endan t  r e t u r n e d  f i r s t  and t h e  p l a i n t i f f  

one and one h a l f  y e a r s  a f t e r .  



They l i v e d  t o g e t h e r  a t  premises  s i t u a t e  a t  Barnes Pen Road, 

L l u i d a s v a l e ,  S t .  Ca the r ine .  These p remises  w e r e  r e g i s t e r e d  i n  t h e  

names o f  Oscar Louden a n d h i s w i f e  Daphne , . the  p l a i n t i f f ,  a s  j o i n t  

t e n a n t s  on t h e  20th  May, 1964. 

Oscar Louden d i e d  on t h e  1 7 t h  A p r i l ,  1977. By o p e r a t i o n  o f  

0 law t h e  l a n d  a s  a  whole v e s t s  i n  t h e  p l a i n t i f f  on t h e  d e a t h  o f  h e r  

t hen  husband. Unfo r tuna t e ly  a f t e r  f i v e  y e a r s  t h e  mar r i age  s t a r t e d  

t o  f l ounde r  and e v e n t u a l l y  broke down. The p l a i n t i f f  now c l a i m s  

an i n t e r e s t  i n  t h e  s a i d  p r o p e r t y  a t  L lu ida sva l e .  

The P l a i n t i f f ' s  c a s e  

I n  h i s  a f f i d a v i t  i n  suppo r t  o f  t h e  O r i g i n a t i n g  Summons t h e  

p l a i n t i f f  s t a t e d  t h a t  t h e  de fendan t  t o l d  him t h a t  t h e  house was 

owned by h e r s e l f  and h e r  sister, Lau re l  Marr. Tha t  t hey  ( t h e  

p l a i n t i f f  and h e r  sister) had p a i d  f o r  t h e  c o n s t r u c t i o n  o f  t h e  s a i d  

house. 

H e  swore t h a t  on June 10 ,  1982 he  a c q u i r e d  a n  i n t e r e s t  i n  

t h e  house by purchas ing  Lau re l  Mar r ' s  i n t e r e s t  f o r  t h r e e  thousand 

d o l l a r s  ($3,000.00) f o r  which he  r e c e i v e d  a  r e c e i p t .  A r e c e i p t  

d a t e d  10-6-1982 i s  a t t a c h e d  t o  h i s  a f f i d a v i t .  I t  r eads :  

Received from R.G. Gordon t h e  sum o f  

Three Thousand J a .  D o l l a r s  on beha l f  

o f  Daphne Louden Gordon f o r  c a sh  I 

p u t  i n  t h e  b u i l d i n g  o f  h e r  house 

s i t u a t e  a t  Barnes Pen, L l u i d a s v a l e  P.O. 

$3000 Pe r  Lau re l  Marr 

I n  a n o t h e r  a f f i d a v i t  f i l e d  on t h e  1 0 t h  June ,  1997 t h e  p l a i n -  

t i f f  t e s t i f i e d  t h a t  because  o f  r e p r e s e n t a t i o n s  made t o  him by h i s  

w i f e  t h a t  he  had a c q u i r e d  an i n t e r e s t  i n  t h e  p r o p e r t y  he  "embarked 

on an  e x t e n s i v e  a g r i c u l t u r a l  p r o j e c t . "  

H e  l i v e d  on t h e  p r o p e r t y  from 1982 u n t i l  November, 1995 when, 

he  s a i d ,  h i s  w i f e  and h e r  sister p u t  him o u t  and changed t h e  l o c k s .  

The de fendan t  ' s c a s e  

I n  an  a f f i d a v i t  sworn t o  on t h e  22nd day o f  September,  1997 

t h e  de fendan t  rejects t h e  p l a i n t i f f ' s  c l a i m  t o  an  i n t e r e s t  i n  t h e  

house. She den i ed  t e l l i n g  t h e  de fendan t  t h a t  t h e  house was owned 

by h e r s e l f  and h e r  sister Lau re l  Marr. She s a i d  t h a t  t h e  p r o p e r t y  



was bought by he r  la te  former husband and h e r s e l f .  She a s s e r t e d  

t h a t  he r  sister d i d  n o t  c o n t r i b u t e  t o  t h e  b u i l d i n g  of t h e  house. 

She admit ted t h a t  she had borrowed Three Thousand D o l l a r s  

($3,000.00) from he r  s i s t e r  i n  1982. The defendant  l e n t  h e r  t h e  

money, she  s a i d ,  t o  repay t h e  deb t .  "I was t h e  one who had w r i t t e n  

t h e  r e c e i p t .  I never arranged wi th  t h e  defendant  t h a t  i f  he pa id  

t h e  Three Thousand Do l l a r s  ($3,000.00) t h a t  he would have acqu i r ed  

an i n t e r e s t  i n  t h e  s a i d  house," she  swore. 

Submissions o f  Counsel 

Both a t torneys-at - law submitted w r i t t e n  arguments. 

M r s .  Doyen F i c h e t t e  f o r  t h e  p l a i n t i f f  contends t h a t :  

1. A T r u s t  a rose  i n  favour of t h e  p l a i n t i f f / a p p l i c a n t  

and t h a t  t h e  defendant  became a  t r u s t e e  o f  t h e  

a p p l i c a n t ' s  b e n e f i c i a l  i n t e r e s t ,  

2. There i s  a  p a r t l y  o r a l  and p a r t l y  w r i t t e n  

agreement between t h e  p a r t i e s  t h a t  t h e  a p p l i c a n t  

would acqu i r e  a l e g a l  and e q u i t a b l e  s h a r e  i n  

t h e  p rope r ty  

3. That t h e  a p p l i c a n t ' s  i n t e r e s t  i n  t h e  p rope r ty  

may be determined by having r ega rd  t o  t h e  

maxim "Equal i ty  i s  Equity.  ' 

She a sks  t h e  c o u r t  t o  accep t  t h e  p l a i n t i f f ' s  evidence i n  

a f f i d a v i t s  sworn t o  on t h e  27th day of  August, 1996 and 6 t h  day of 

June,  1997 t h a t  t h e  defendant  made r e p r e s e n t a t i o n s  t o  him t o  t h e  

e f f e c t  t h a t  he would o b t a i n  an i n t e r e s t  i n  t h e  p rope r ty  i f  he 

l i q u i d a t e d  he r  deb t .  She r e l i e d  mainly on t h e  r e c e i p t  r e f e r r e d  

t o  above. She submit ted t h a t  t h e  p l a i n t i f f  a c t e d  t o  h i s  de t r imen t  

i n  t h e  b e l i e f  t h a t  he was acqu i r ing  a  b e n e f i c i a l  i n t e r e s t  i n  t h e  

proper ty .  She r e l i e d  on Hussey v. Palmer (1972) 3  A l l  E.R. 744; 

Abdool Hack v. Rahieman (1976) 27 W.I.R.  109 and Jansen v. Jansen 

(1965) 3  A l l  E , R .  363. 

M r .  Richard Brown, f o r  t h e  defendant ,  submit ted t h a t  f o r  

t h e  p l a i n t i f f  t o  succeed he must show t h a t  t h e r e  was a  common 

i n t e n t i o n  t h a t  bo th  should have a  b e n e f i c i a l  i n t e r e s t  and t h a t  t h e  

p l a i n t i f f  has  a c t e d  t o  h i s  de t r imen t  on t h e  b a s i s  o f  t h a t  common 

i n t e n t i o n .  

H e  contended t h a t  t h e  evidence does n o t  e s t a b l i s h  such an 

i n t e n t i o n .  He r e f e r r e d  t o  Gissinq v. Gissinp and submit ted t h a t  i f  



such common i n t e n t i o n  i s  a b s e n t ,  t h e  law does  n o t  pe rmi t  t h e  Cour t  

t o  a s c r i b e  t o  t h e  p a r t i e s  an  i n t e n t i o n  t hey  never  had. H e  a l s o  

r e l i e d  on Abdool Hack v, Rahieman (1977) 27 W . I . R .  113. 

H e  contended t h a t  t h e  payment o f  t h e  Three Thousand D o l l a r s  

($3,000.00) by t h e  p l a i n t i f f  t o  t h e  d e f e n d a n t ' s  sister on b e h a l f  

f'- -- 'I 

of  t h e  defendan t  d i d  n o t  e n t i t l e  t h e  p l a i n t i f f  t o  a  b e n e f i c i a l  
L , '  

i n t e r e s t  i n  t h e  d e f e n d a n t ' s  p r o p e r t y .  H e  a s k s  t h e  Cour t  t o  a c c e p t  

t h e  d e f e n d a n t ' s  ev idence  t h a t  t h i s  Three Thousand D o l l a r s  ($3,000.00) 

r e p r e s e n t s  a  l oan  and t h a t  t h e  p l a i n t i f f  r e f u s e d  t h e  d e f e n d a n t ' s  

o f f e r  t o  repay it. 

The Law 

The p l a i n t i f f ' s  c l a im  t o  a  b e n e f i c i a l  i n t e r e s t s  i n  t h e  

d e f e n d a n t ' s  p r o p e r t y  rests upon t h e  e x i s t e n c e  o f  a c o n s t r u c t i v e  

c- :; t r u s t .  

I n  Grant v. Edwards (1986) 2 A l l  E.R.  426 which w a s  fo l lowed 

by ou r  Cour t  o f  Appeal i n  Azan v, Azan Supreme Cour t  C i v i l  Appeal 

53 of  1987 and Paul Geddes v, Helga Stoeckert t h e  p r i n c i p l e  i s  

s t a t e d  a s  fo l lows :  

" I f  t h e  l e g a l  e s t a t e  ..... i s  v e s t e d  i n  

on ly  one o f  t h e  p a r t i e s  ( t h e  l e g a l  owner) 

t h e  o t h e r  p a r t y  ( t h e  c l a i m a n t )  i n  o r d e r  

t o  e s t a b l i s h  a  b e n e f i c i a l  i n t e r e s t ,  h a s  

t o  e s t a b l i s h  a  c o n s t r u c t i v e  t r u s t  by 

showing t h a t  it would be i n e q u i t a b l e  f o r  

t h e  l e g a l  owner t o  c l a im  s o l e  b e n e f i c i a l  

ownership.  T h i s  r e q u i r e s  two m a t t e r s :  

( a )  t h a t  t h e r e  was a  common i n t e n -  

t i o n  t h a t  bo th  should  have a  

b e n e f i c i a l  i n t e r e s t ;  and 

(b )  t h a t  t h e  c l a iman t  h a s  a c t e d  t o  

h i s  d e t r i m e n t  on t h e  b a s i s  o f  

t h a t  common in t en t i -on .  

There fore  f o r  t h e  p l a i n t i f f  t o  succeed he must e s t a b l i s h  a  

c o n s t r u c t i v e  t r u s t  by demons t ra t ing  a  common i n t e n t i o n  t h a t  bo th  

p a r t i e s  should  have a  b e n e f i c i a l  i n t e r e s t  i n  t h e  p r o p e r t y  and a l s o  

t h a t  he  had a c t e d  t o  h i s  d e t r i m e n t  on t h e  b a s i s  o f  t h a t  common 

i n t e n t i o n  and i n  t h e  b e l i e f  t h a t  by s o  a c t i n g  he would a c q u i r e  a  

b e n e f i c i a l  i n t e r e s t .  



Common I n t e n t i o n  - 
It  i s  no t  d i spu ted  t h a t  t h e  p l a i n t i f f  pa id  Three Thousand 

Do l l a r s  ($3,000.00) t o  t h e  sister of t h e  defendant  on beha l f  of  

t h e  defendant .  A r e c e i p t  was i s s u e d  i n  r e s p e c t  of  t h i s  t r a n s a c t i o n .  

The p l a i n t i f f  i s  cla iming t h a t  t h e  unders tanding was t h a t  he 

would acqu i r e  an i n t e r e s t  i n  t h e  proper ty .  On t h e  o t h e r  hand t h e  

defendant  i s  say ing  t h a t  it was a  loan t o  h e r  from t h e  defendant .  

A s  s a i d  be fo re  Counsel f o r  t h e  p l a i n t i f f  p l a c e s  much r e l i a n c e  

on t h e  r e c e i p t  t o  e s t a b l i s h  t h e  common i n t e n t i o n .  The respondent  

admits t h a t  she  wrote t h e  r e c e i p t  - See paragraph 8 of  he r  a f f i d a v i t  

sworn t o  on t h e  22nd September, 1997 .  

The r e c e i p t  c l e a r l y  suppor t s  t h e  a p p l i c a n t ' s  con ten t ion  t h a t  

C! t h e  respondent t o l d  him t h a t  he r  s i s t e r  M i s s  Laure l  Marr had an 

i n t e r e s t  i n  t h e  proper ty .  

I agree  wi th  Counsel f o r  t h e  a p p l i c a n t ,  t h a t  t h e  r e c e i p t  a l s o  

suppor t s  M r .  Gordon's c la im t h a t  t h e r e  was an agreement between t h e  

p a r t i e s  t h a t  he should have a  b e n e f i c i a l  i n t e r e s t  i n  t h e  p rope r ty .  

Otherwise why d i d  she  pu t  M r .  Gordon's name on t h e  r e c e i p t ?  Once 

t h e r e  i s  evidence which c l e a r l y  e s t a b l i s h e s  such an agreement, 

arrangement o r  unders tanding t h e  c o u r t  may f i n d  a  c o n s t r u c t i v e  t r u s t  

C. even.-though such agreement was reached a f t e r  t h e  o r i g i n a l  purchase 

of  t h e  proper ty .  From t h e  r e c e i p t ,  t h e  i n f e r e n c e  may be  drawn 

t h a t  t h e r e  were d i s c u s s i o n s  between t h e  p a r t i e s  l ead ing  t o  an agree-  

ment t h a t  t h e  proper ty  i s  t o  be shared.  

Detriment 

The Court  w i l l  on ly  f i n d  an impl ied o r  c o n s t r u c t i v e  t r u s t ,  

i f  t h e  a p p l i c a n t  shows t h a t  he had a c t e d  t o  h i s  de t r imen t  on t h e  

b a s i s  of t h e  common i n t e n t i o n .  

The p l a i n t i f f  s a i d  h e  a c t e d  on t h e  r e p r e s e n t a t i o n  made by t h e  

respondent t o  him n o t  only by t h e  payment of  t h e  $3,000 t o  M i s s  

Laure l  Marr bu t  a l s o  by embarking on a  " s u b s t a n t i a l  c u l t i v a t i o n  of  

c rops .  'I 

Although t h e  respondent d e n i e s  t h i s  I accep t  t h e  a p p l i c a n t ' s  

evidence t h a t  he h a s  p l an ted  sugar  cane,  coconuts and c i t r u s  trees 

on a  l a r g e  s c a l e .  H i s  evidence i n  t h i s  regard  i s  supported by 



a f f i d a v i t s  sworn t o  on t h e  8 t h  December, 1997 by Messrs. L i o n e l  

Knight  and O n e i l  Brown. I a l s o  f i n d  as  a f a c t  t h a t  h e  embarked on 

t h i s  " s u b s t a n t i a l  c u l t i v a t i o n  o f  c r o p s m  on t h e  b a s i s  o f  h i s  b e l i e f  

t h a t  h e  had a c q u i r e d  a b e n e f i c i a l  i n t e r e s t  i n  t h e  p r o p e r t y .  

The a p p l i c a n t  s tates t h a t  he  a l s o  a c t e d  t o  h i s  d e t r i m e n t  by 

a f f o r d i n g  t h e  r e s p o n d e n t  $8000 p e r  month from h i s  pens ion .  On h i s  

ev idence  t h i s  a r rangement  began i n  1995. H e  s a i d  h e  d i d  t h i s  as  a 

consequence o f  t h e  agreement  t h a t  t h e  p a r t i e s  would s h a r e  t h e  bene- 

f i c i a l  i n t e r e s t  i n  t h e  p r o p e r t y  and h i s  b e l i e f  t h a t  h e  h a s  a 

b e n e f i c i a l  i n t e r e s t  t h e r e i n .  

On t h e  e v i d e n c e  b e f o r e  m e 1  a m  s a t i s f i e d  on  t h e  b a l a n c e  o f  

p r o b a b i l i t i e s  t h a t  t h e  p l a i n t i f f  a c t e d  t o  h i s  d e t r i m e n t  on t h e  

b a s i s  o f  t h e  common i n t e n t i o n  t o  s h a r e  th,e  b e n e f i c i a l  i n t e r e s t  i n  

t h e  p r o p e r t y  a t  Barnes  Pen Road. 

Conclus ion  

The p l a i n t i f f ,  M r .  Gordon, h a s  e s t a b l i s h e d  on t h e  s t a n d a r d  

r e q u i r e d  an  agreement  between M r s .  Gordon and h i m s e l f  t h a t  h e  i s  t o  

have a b e n e f i c i a l  i n t e r e s t  i n  t h e  p r o p e r t y  o f  M r s .  Gordon s i t u a t e  

a t  Barnes Pen Road, L l u i d a s v a l e .  The p l a i n t i f f  h a s  a l s o  shown t h a t  

he  h a s  a c t e d  t o  h i s  d e t r i m e n t  as a consequence o f  t h i s  agreement .  

Accord ing ly ,  it i s  my view t h a t  it would be  i n e q u i t a b l e  f o r  M r s .  

Gordon, t h e  l e g a l  owner, t o  c l a i m  s o l e  b e n e f i c i a l  ownership .  

On t h e  e v i d e n c e  b e f o r e  m e  it i s  d i f f i c u l t  t o  d e t e r m i n e  t h e  

p l a i n t i f f ' s  s h a r e .  The p r o p e r t y ,  a c c o r d i n g  t o  t h e  p l a i n t i f f  i n  

h i s  a f f i d a v i t  o f  August 27, 1996 w a s  t h e n  v a l u e d  a t  $3,000,000.  

The sum of  $3000 which he  p a i d  i n  1982 would b e  t h e  e q u i v a l e n t  o f  

a b o u t  $68,000.00 i n  1996. 

M r .  Gordon worked t o  improve t h e  p r o p e r t y .  I must  bear i n  

mind t h a t  as a husband he h a s  a d u t y  t o  p r o v i d e  f o r  h i s  w i f e  and 

t o  c o n t r i b u t e  t o  t h e  house keeping expenses .  H e  d i d  n o t  have  t o  

p r o v i d e  a r o o f  f o r  h i s  w i f e .  

On t h e  e v i d e n c e  o f  t h e  r e s p o n d e n t  t h e  p l a i n t i f f  d r i n k s  h e a v i l y  

and d i d  n o t  m e e t  h i s  o b l i g a t i o n s .  She s a i d  s h e  had t o  t a k e  him 

t o  R e s i d e n t  M a g i s t r a t e ' s  C o u r t  on accoun t  o f  damage h e  d i d  t o  t h e  

mat r imonia l  house.  

On a c l o s e  a n a l y s i s  o f  t h e  e v i d e n c e  I a m  o f  t h e  view t h a t  t h e  



p l a i n t i f f ' s  s h a r e  shou ld  be p u t  a t  one s i x t h  (1 /6 )  t h e  v a l u e  o f  

t h e  p rope r ty .  

I t h e r e f o r e  make t h e  fo l lowing  D e c l a r a t i o n  and Order:  

1. Tha t  t h e  p l a i n t i f f  i s  e n t i t l e d  t o  one 

s i x t h  (1 /6 )  s h a r e  o f  t h e  b e n e f i c i a l  

i n t e r e s t  i n  t h e  p r o p e r t y  s i t u a t e  a t  

Barnes Pen Road, Barnes Pen Dis t r ic t ,  

S t .  Ca the r ine  r e g i s t e r e d  a t  Volume 799  

F o l i o  5 2  o f  t h e  R e g i s t e r  Book o f  T i t l e s .  

2 .  That  t h e  s a i d  p rope r ty  be va lued  and 

t h e  Defendant purchase  t h e  p l a i n t i f f ' s  

s h a r e  i n  t h e  s a i d  p r o p e r t y  a s  va lued .  

3 .  I n  t h e  a l t e r n a t i v e  t h a t  t h e  s a i d  p r o p e r t y  

be  s o l d  and t h e  p l a i n t i f f  be  p a i d  h i s  

s h a r e  o f  t h e  proceeds  o f  s a l e .  

4 .  L i b e r t y  t o  app ly .  

5 .  No o r d e r  a s  t o  c o s t s .  




