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ROWE, P.:

Thie respondents brought an action against the
appellants claiming possession of a parcel of land situate
at Belmont in Westwmoreland, an injunction restraining the
defendants from remaining on the said lands, mesne profits
and damages for trespass and conversion., It waz alleged by
the respondents that the Statement of Claim was served upon
the appellancs' attorney-at-law on the record. In default
of defence, a default judgment was entered on May 13, 1988.

The appellants sought to have the defaulc judgment/;et’aside

on the ground of irregularity. On June 16, l988waangrin, J.

dismissed the application, holding that the appellants had
net satisfied him of the irregularity of the judgment. The

appellants sought and cbtained leave to appeal against this
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Crder. This appeal wac not pursued.
By motion dated June 24, 198% che appellants renewed
their application to Strike out the default judgment of
May 13, 1388. This application came before Harrison, J., who
dismissed the application on the ground that Langrin, J., in

a Court of Co-ordinate jurisdiction, had adjudicated on the

-

ssues raised and on the meritis lLad dismissed the application.
Again the appellants challenged the Order of the trial judge
by Notice of Appeal dated September 9, 21588. Summons was
issued by the Registrar to the parties to settle the Record
of Appeal and this was done on October 13, 1983, Dy, Bernard
Marshall instructed by B. E. Frankson & Company appeared for
the appellants while Mrs. Denise Kitson represented the
respondents.

On a perusal of the Supreme Court files, it was
discovered on the settling of the Record that the tMotice of
Motion to set aside the default judgment and all subsequent
proceedings dacedl July 19, 1988, the affidavit of Richaxr
Brown sworn to on 15th July, 1988, the further affidavit of
Doncvan Foote sworn to on the 12th July, 1989 were not on
the Supreme Court file, The Reygistrar nevertheless settled
the Record and advised counsel to endeavouir to assist the
Supreme Court Registry to locate the missing documents. It
is to be cbserved here that all the missing documents nad
been f£iled by the appellants’ attorney-~at-law.

Rule 3C(1) of the Court of Appeal Rules, 1962,
mandate chat "the appellant shall within six weeks from the
date when the appeal is brought or within such extended time
as may be granted by the Court or a Judge, file the Record
togethexr with four copies thereof for the use of the Judges
and the Registrar". Within this Rule the Reccrd should have
been filed on or before October 2¢, 1988, Hothing was done

until June 22, 1989 when an application was made to a Judge
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of this Court for an extension of time within which to file
the Record. It came on for hearing on July 1l, 1589 and was
adjourned sine die as Lx. HMarshall,who then appeared for the
appellantcs,subnitted that he was not briefed to deal with the
objections taken by the respondents to such an extension.
The application which was re-listed foxr October 17, 1989 was
dismissed for want of prosecuiion as on that day the respondents
were represented but not so the appellants.

A final effort was made on January 12, 139%0 when a
fresh Hotice of Motion for extension of time was filed by ihe
atiorneys who now represent the appellants returnable for
February 5, 1990. Upon hearing counsel for both sides we dis-
missed the application with costs to the respondents for the
reasong contained herein.

The excuse proferred in the affidavits supperting
ithe Notice of Moiion, for the non-representation of the
appellants on October 11, 1989 is that counsel who had been
briefed to appear was delayed in the Court of Appeal and
attended Chambers after the list had been completed and the
adjournment taken for the day. The substantive cause of delay
in filing the Record was said to be the inability of the
Registry of the Supreme Court to locate the documents which
were missing from the file and the tardiness of the Registrar
of thig Court in providing the appellant with a list of the
documents to be included in the Record. Il was submitted on
the part of the appellants that they had a strong case on the
mecits and that in all the circumstances, the Court should
grant the Motion. Mr., Leys relied upon a decision of Master

Chamberg in C.L. 1700/67 General Motors Corporation v. Canada

-l
T

jest Infiies Shipping Co. Lid., - Essays on the Jamaica Legal

-

System 1660~1273 - by H.V.T. Chambers page &5.
Section 250 of the Judicaturce (Civil Procedure Code)

»
&

ct, enables a Couri or Judge to set aside any judgment
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cbtained by defauvic upon cerms as to costs or otherwise. The

(3

discretion given by the section is wide and unfetteved. Of a
similar provision in R.8.C. Ord., 27 v. L5, Lord atkin said

in Bvans v. Baitlam (1937) 2 All E.R. 546 at 656z

"L oayree thac, both R.5.C., Crcd.
13, r. iU, and K.5.C., Ord. 27,
re 15, give a uiscretionary power
e the judge in Chambevrs o set
aside a default judguwenc. The
disciecion 1s in terms uhcondi=
tional. The Courts, however,
have laid down for themselves
rules to yuide them in che normal
exercise of their discretion.”

Une such rule 1I$ that an applicacion to set aside a defaulc
judgment should be supporied by an affidavit of merits -

Ramkissoon v. Olds Discount Co. Litd., (1961-62) 4 W.IL.R. 73;

Evans v, Bartlgm {(supra). This irule is supportive of the

guiding principle formulated by Lord Atkin in Evans v. Bartlam.

“The principle obviously is that,
unless and until the Court has
pronounced & Jjudgment upon the
merics or by consent, it it to
have the power to revoke the
expression of its coercive power
where that has been obtained only
by a failure to follow any of the
rules of proceqduie."

W}

Does this mean that o litigant can make repeated
applications «o the Couri to sel aside a default judgment,
in the event that his first or subseguenc application{s) have
been reifusedr

ip piinciple the character of the Jjudgment will
not change pimply because an application to st it aside has

‘ailed. And that applicavion may have failed for any number

&

of Teasons. n the General Motors Cogporation v, Canada West

RS

Indiey Snippling Co. Lid, (supcal, e f{irst application

failed due te che absence of an affidavit on the nerics fiom
a compgtent witness., It may fail because the Court is satis-
fied taat the applicant has no arguable defence. In these

two eyamples, if a second applicacion to set aside the defaulc
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judgment was made, unless new material was available to the
Court, in all likelihooa, the discretion would be exercised
in exactly the saiie way as in the earlier applications.
The quescion, however, is whether the Court would
have jucisdiction to hear the second oy subsequent application.

In Vehicles and Supplies Ltd, et al v. The Minister of Foreign

Affairs Trade and Industry 3.C.C.A. 10/¢9, Carey, J.u., with

whom Forte, J.A. expressly agreed, expressed the view that
1t was open to a juuge to review ex-parte ordecg made by
himself or any other judge of the Supreme Court. He relied

upon the judgment o0f Lord Denning, M.R. in Becker v, Nugl &

A

Anor (1971) 1 W.L.R. 803 and continueds;
"It is plain, tchercfore, that a

judge in the Supreme Court has

an inhevent jurisdiction to set

aside or vary an order laade

@x parte bul also wiaere leave

ig given ex pairte, he may also

revoke it. He may do so whesce

new matters ave brought to his

attention e¢ither with respect

to the facitsz or the law. The

toue basis, therefore, Gf the

exnercise of this jurisdiction

tOo review lis own previous order,

15 the new material produced

whicih shows that the situation

has so drastically changed that

he should dissolve bhis ocder.”

‘I chiink chace the reasoning of Carey, J.A. above,
can be uscfully upplied in an endeavour to determine on
what general lines a Court ought to exercise its discretion
when called upon to decide a second or subsequent applica-
tion to set aside u default judgment. Master Chambers in

General Motors Corporat.on v. Canada West indies Shipping

Co. Ltd. (supra), was in no doubt that second and subsequent

applications could be made to thic Court to set aside a

(F

default judgment. He said:

", ... thie correct principles as
gathercd frowm all the cases on
tue subject ......., are chat
until the matcer which caused
the sult to come before the
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"Court in the fizsv instance,

t.e, until the subject matter

of the suitv, has been gone intcc

by a court of coumpetent jurig-

diction, any judgment by default

may be set aside if the prouper

application is made.

To put iv another way, uincil the

suit nas been tried, the Courtc

can ailways exercise its discre-

zion whether or noct to set aside

a default judgment,

Po puc it another way, the Couxrt

may in the exercisa of 1ts dig-

crecion relieve the Defendanc of

tne ‘punishiment’ meted out Lo

him for his, omission, tardiness,

negligence or what have you,

provided he begs, prays v pleads

in the proper manner, whether it

touk him 1wWo Or iore occasions to

Leg or pray PIoperly.  ciscceens”

in the light of the extensive width of the discretion
with which the stacute has clothed the judgye in section 258 of
the Civil Procedure Code, I am of the view that Master
Chambers corrvoectly decided that it 1s open te a defendanc
against whom a default judgment has been entered to make more
than one application to have it set aside. This does not mean
cliat the Couirt 18 powerless Lo curb on abuse of ius process,
nor docs it mean thac a defandant against whom a default
judgnent has been regularly entered can make repeated applica-
tions to have it set aside without adducing new relevant facuis.
There is a digcretionary power im this Court to

enlarge the time within whicih: an appellant must file the Record
of Appeal - Kule 30(1) and Rule 5 of the Court of Appeal Rules,
1962, "This discretion must be judicially exercised and with

care S0 as to ensure that no injustice is8 done to any of the

pacrties in the case - Wyeighc v. salmon {(1904) 7 W.L.R. 5U. it

is intended that the Rules of Couri should be scrupulously

cbeyea and that the time schedules proviued should be maintained.

Losa Guest in delivering the judgment of the Privy Council in

Ratnair v. Cumarasamy {(1964) 3 all BE.R. 933 ac 935 said:
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"The rules of court must, prima
facie, be obeyed, and, in order
to justify a couri in extending
tie time during which some step
in procedure requires to be
taken, there nust be some mate-
rial on which the court can

o exercise its discreticn. If

< i chie law were ocherwise, a party

— in breach would have an ungua-
lified right to an extension of
time wiich would defeat the
purpose of the rules which is
tu provide a time table for the
conduct of litigation.”

aApplications for extension of tiwe to file the
Recoru of Appeal have been cousidered by this court on

numerous occasiocns. in City Printery Ltu., v. Gleaner Co.

t-i

td. (1968} 10 J.L.R. 500, there wuas a lapse of cwo years
<&¢) between the filing of the Notice of Appeal and the applica-
cion by the Respondent to have the appeal dismissed for want
of prosecution, in that the Record of Appeal had not been
filed. vYhe Court Leld that the delay was inordinately long
and was not excused by the solicitor's explanation that staff
changes and a change of office had occasicned the delay.

Reliance was pluaced upon the judgment of Lord Guest in che

S Ratnam (supra) case. Brown v, Neil (1972) 12 J.L.R. 499
(v concerned the extension of time for the filing of Notice and

Grounds of Appeal. ¢ was held chatcs
"Where the Court of Appeal is
moved Lo exercise its discre-
tion in favour of an applicant
in order to enable hinm to iile
. rnotice and grounus of appeal

ouc of time, 1¢ must be shown:

(i) that at all material times
there was, 1n the appli-
cant, & serious continuing

VR ' intention ta prosecute his

{ ) appeul;

{(ii) that his appeal is possessed
of merit co which the court
should pay heed; and

{iii) that che delay in noving
the ccurt is understandable
and excusable.”
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These conditions, it was held, should be based on a sub-
stratum of fact,

Nine months elapsed between the settling of the
Record and this first application for the extension of time.
it 1s wholly unacceptable for the applicant to say that his
attorney was awaicting the list of documents to be included
in the Record from the Kegistrar of this Court. It is
equally unacceétable for the applicant tc find cover in the
shadow of the allegation that certain documencs filed by him
were not on the Courc files. lie had it within his power to
file duplicate copies of the several affidaviis. In all the
clrcumstances, cherefore, even if it could be said that there
was merit in the appeal in the sense that Harrison, J. had
jurisdiction to hear and determine the motion before him to
s¢v aside the default judgmenc, it is unlikely that he would
have exercised his discretion in favour of the applicant.
Exhibited to the affidavit of Mrs. Kitson sworn to on
February 2, 1990, is a photocopy of an agreement signed by
the applicants in which they acknowledged receipt of the full
purchase price for the property, the subject matter of the
litigation. A Court would be disinclined o grant relief
in circumstances where the applicant appeared to have no
acguable deifence.

in our view, the delay in applying for the extension
of time to file the Record is inexcusable. Addicionally,
the affidavitc in support orf the application is unmeritorious.
Accordingly, the application to extend time within which to
file the Record was vefused with costs to the respondents

Lo be agreed or taxed.



