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This judgment deals with a number of important issues involving 

pension funds. I wish at the outset to express my appreciation to 

tlie Attorneys-at Law who appeared for both sides. The industry a n d  

thoroughness that they displayed in making their submissions, 

both written and oral, was commendable. 

In the fixed date claim form filed on their behalf, the Claimants 

state, that they claim in their own right and claim as  representatives 

of all persons who have contributed to the Pension Plan currently 

known a s  c he' Desnoes and Geddes Pension Plan "D&G Pension 

Plan". The Claimants are members of the D&G Pensioners 

Association "the Association" which was formed in 2003. The 

Claimants say they rejpresent some 976 members of the 

Association. 

The First Defendant Desxloes and Geddes Limited " D&G" is a 

limited liabhty company and trades under the name "Red Stripe", a 

name that is well-known in Jamaica and abroad. 

The Second Defendant D & G Wines Limited "Wines" is a subsidiary 

of D&G and is in the process of Voluntary Liquidation. Documents 

filed by the Liquidator of W:~nes, Mr. Stephen Johnson,  indicate that 

the nature of the business canied on by Wines was blending, 

bottling and distribution of wines and liquors. He has  also indicated 

that Wines has  not yet been fully wound up. 

The remaining Defendants have been sued in the capacity of 

Trustees of the D&C Pensiol? Plan. 

This claim is concerned with the Employees' Pension Scheme for 

D&G "the D&G Pension Pjan". In his Affidavit sworn to on 315' 

March 2005, Mr. Ravi Rarnbarran, Actuary states that the D&G 

Pension Plan was establishthd on April 1 ,  1971. On that  date Life of 

Jamaica Limited "LOJ" w a s  appointed the administrator and 

investment manager of the D&G Pension Plan. The Iast actuarial 



valuation as at December 2003 showed an actuarial surplus of 

$1,114 million or $ 1.1 14 b'illion in the Plan. 

The Fixed Date Claim Fonn by which this claim was brought has 

asked for numerous declarations and various forms of relief. The 

main issues are as follows: 

(a) I s  there a valid powler to amend the Trust Deed dated 21st 

September 197 1 "the Principal Trust Deed"? In relation to this 

issue, the Claimants challenge four amendments carried out 

between 1979 and 1995 and an amendment which was 

proposed in 2003 but never carried out. 

(b) Have the Defendant t:mployers D&G and Wines breached .the 

implied duty owed to the members of the Pension scheme to 

act reasonably or fairly as employers? Have the Defendants/ 

employers been guillty of any bad faith in dealing with 

employees? 

(c) If even the amendments are invalid, have the Claimants 

acquiesced in the exe:rcise of the power of amendment and are 

they estopped from cc~mplaining about these matters now? 

(d) Should the Court grant an injunction to restrain the 

Defendants from amending the Rules of the D & G Pension 

Plan to provide that any surplus in the funds of the pension 

plans shall be payable to the employers or any of them? 

(el Are the Claimants entitled to an order for specific 

performance of an agreement by D& G to provide its 

employees with a legally binding and enforceable pension plan 

including an enforcefable Trust Deed conferring upon the 

employees the right to have certain worker nominated 

employees 

(f) If the amendments or any of them are invalid, what if any are 

the consequential effects on the D & G Pension Plan? 



(g) Were the trusts of the D& G Pension Plan terminated upon 

the occurrence of any of these amendments, in particular on 

1 St January 1979 or on 19th December 1985? 

(h) Should the fund of t:he D & G Pension Plan be distributed to 

all employees who have contributed to it from and since 1st 

January 1979 in acc:ordance with the provisions of the rules 

applicable upon a willding up of the Plan pursuant to Rule 15 

of the Plan Rules in it:s unamended form? 

(i) From and after lSt January 1979, should that portion of the 

fund attributable to members' contributions be held on 

resulting trust for the members who have made contributions -\ 

to the fund from and since 1st January 19793 'i 

(j) From and after lst  January 1979, should that portion of the 

fund attributable to the employers contribution be held on a 

constructive trust in favour of the members who have made 

contributions to the fund at any time from and after the 1st 

January 1979? 

(k) Should all funds imported into the D& G Pension Scheme 

and/ or the D& G Wines Limited Pension Scheme from the 

Guinness Pension Plan and all accretions thereto be held on a 

resulting trust and/ lor constructive trust for all members of 

that (presumably Guinness) Plan? 
i 

(1) Should the existing trustees be removed and new trustees be 

appointed to wind up the said pension schemes? 

(m)What is the appropriate order for costs to be made at the end 

of the day? 

This matter came before me on the 21St of March 2006 for 

adjudication of the issues outlined and a number of subsidiary 

matters. In or about April and May of 2005 I dealt with an 

application for specific djsclosure of documents made in this 

matter. I heard and determined that discreet aspect of an adjourned 



case management conference. On the 21st of March 2006 the 

Attorneys-at-Law for both sides indicated that the parties had 

consented to the substantive case being heard by me, 

notwithstanding that I had dealt with one aspect of the case 

management of the matter. This consent was given pursuant to 

Rule 27.7 (d) of the Civil I'rocedure Code 2002 "the C.P.R." which 

states: 

27.7 The judge or master who conducts the case management 

conference may not try the claim except- 

(d) where all the parties consent. 

9. BACKGROUND AND HISTORY 

The D & G Pension F'lan was established by D&G as a 

superannuation fund upon irrevocable trust for the purpose of 

securing pensions on retirement for the present and future 

employees of D&G. Accoi:ding to the Affidavit of Mr. Stephen 

Johnson, who served as Legal Counsel and Company Secretary of 

D&G, Liquidator of Wines, and one of the Trustees of the D&G 

Pension Plan, the total me~mbership of the Plan since its inception 

in 197 1 numbers in the thousands. 

10. D&G and named trustees made a trust deed on 2 1 September 1971 

'The Principal Trust Deed" setting up the fund. There is no 

requirement under the laws; of Jamaica for an employer to provide a 

pension plan, or for that matter to make any pension provision for 

its employees. Even the new Pensions (Superannuation Funds 

and Retirement Schemes11 Act, 2004 which came into effect on 

the 1st day of March 2005, and which seeks to regulate the 

pensions industry in Jama.ica far more rigorously than obtained 

previously, leaves it up to t:he employer to decide whether or not to 

establish a pension plan for its employees. 

11. I t  is common ground that the D&G Pension Plan is and has been 

from its inception what is referred to as  a Defined Benefit Scheme. 



The nature of a Defined Benefit Scheme is well-discussed in a 

number of the authorities cited and in the Affidavit of Actuary Mr. 

Ravi Ramban-an. This means that the pension entitlement of 

members is calculated prjmarily by reference to a formula which 

has the members' earnings and length of service as important 

factors. 

12. In a Defined Benefits Scheme, the pension which a member will 

ultimately receive on retirement is not dependent on the amount 

which he has contributed to the Pension Fund over the years. The 

members' entitlement is to the promised benefit. In such schemes, 

the employer bears the investment risk of providing the benefits as 

the employer has an obligation to provide the benefits if the 

investment performance is negative. In such schemes, the 

employer's risk is uncertain. 

13. A "Defined Benefit Plan" can be contrasted and compared with a 

"defined contribution plan". In a defined contribution plan the 

members' benefits are based on the accumulated value of members' 

and employer's contributions and the cost of annuities. The 

investment risk is borne by the members because the benefits are 

dependent on the performimce of the assets and interest rates at 

retirement. The employer's cost is certain and the employer is under 

no obligation to top up benefits if the investment performance is 

negative. 

14. By a supplemental Trust Deed dated 1st of January 1979 "the First 

Supplemental Trust Deed" made between D&G as the party of the 

First Part and Wines as the party of the Second Part and the then 

trustees of the Principal Deed of the Third Part and expressed to be 

supplemental to the Principal Trust Deed, it was sought, amongst 

other matters, to vary the ]Principal Trust Deed by recording Wines 

as employer under the Principal Trust Deed. 



15. The Claimants say that the amendments sought are ultra vires the 

trustees and null and void and of no effect. They say that to 

constitute a settlement with Wines as a settlor the parties ought to 

have executed a new Trust Deed. 

16. In paragraph 5 of the Clairn the Claimants state that 

From and after the inclusu~n of (Wines] as a settler of the settlement 

the trusts of the Principal Tmst Deed were no longer observed or 

performed by the trustees and D&G and Wines. All contributions 

made to the Scheme from and after that date were no longer made 

under the Principal Trust Deed as there was then a discontinuance of 

the original trust by the conduct of the Defendants and the then 

Trustees. The Trustees had no power to accept contributions from 

Wines. Contributions were being made to a plan with a trust which 

had been altered by the inclusion of Wines as a settlor. 

17. By a deed dated 28th June 1982 made between D&G of the one part 

and the then trustees of the other part "The Second Supplemental 

Trust Deed" expressed to be supplemental to the Principal Deed and 

the First Supplemental ?'Iust Deed, D&G and the then trustees 

sought to amend the Principal Trust Deed by including wide powers 

of investment and to ratiijr and authorize all investments so far 

made by the trustees. 

18. The Claimants say that ithese amendments are ultra vires the 

trustees and null and void imd of no effect. 

19. The Defendants have admitted that by an agreement made in or 

about the year 1985 between the weekly paid workers and the 

monthly paid workers ancl D&G it was agreed that D&G would 

provide a pension scheme in which there are three categories of 

trustees namely trustees :representing the employer, one trustee 

representing the weekly paid workers to be nominated by the union 

or bargaining unit holding; representational rights for the weekly 



paid workers and one to be nominated by the union representing 

the monthly paid workers. 

20. In Annex 5 to the Fixed Date Claim Form, which is a copy of the 

unsigned Minutes of a meeting of the D & G Monthly Paid Staff 

Association held on October 9 1985 at which representatives of D & 

G were present, the General Secretary of the Association enquired 

who were the Trustees (it vvould seem of the D&G Plan). The names 

were given and then one of the D&G representatives it is recorded 

said "again added that a representative from the weekly paid 

(N.W.U.) and the Monthly Paid Association would be appointed as 

Trustees." - 
21. The Defendants state that the terms of the Principal Trust Deed ) 

/ 
.& 

were validly amended by a Supplemental Trust Deed dated 19 

December 1985 and that this amendment ensured compliance with 

the agreement alleged. 

22. According to paragraph 9 of the Particulars of Claim, "the 

requirement of the contract of employment a s  amended in or about 

the year 1985 of the weeldy paid workers and the monthly paid 

workers for a pension scheme in which there are worker nominated 

trustees required that the Ikust of the Principal Deed be brought to 

an end and a new Scheme which was binding in law created. 

23. The Defendants have denied that the contracts of employment of 
' > 

the weekly and monthly paid workers were amended in or about ,i 

1985 or at  any other time a s  alleged by the Claimants. 

24. The Claimants have claimed that the creation of the contracted for 

class of trustees is ultra vires the trustees and null and void and of 

no effect. 

25. The Claimants state that i11 or about the year 1995 D&G took over 

the business of Guinness Jamaica Limited "Guinness" and took 

over the staff of Guinness. According to Ravi Rambarran in his 

Affidavit (paragraph 20) D fk G closed the operations of Guinness on 



a phased basis between 1988 and 1991. During that time, 19 

employees of Guinness Jarnaica were transferred from the Guimess 

Jamaica Pension Plan to t:he D&G Pension Plan. Stephen Johnson 

in his Affidavit sworn to on the 31St March 2005(paragraphs 30 and 

31) states that i n  the late 1980's D&G acquired a controlling 

interest in Guinness. Gui.imess had its own Pension Plan and its 

own employees. As part of the acquisition the employees of 

Guinness became a part of'the D&G workforce and the assets of the 

Guimess Pension Plan were transferred into the D&G Pension Plan. 

26. In paragraphs 13-15 of the Fixed Date Claim Form the Claimants 

state: 

13. By a Deed headed Supplemental Trust Deed dated the 1 St 

day of November 1995 and made between D&G and Wines 

and the then trustee:; with the amended rules attached thereto 

"the Fourth Supplemental Trust Deed" the Defendants sought 

to incorporate the Principal Deed and Rules and the changes 

thereto into one consolidated deed and purport to replace the 

principal Deed and n~les and the amendments thereto. 

14. The Rules attachlpd to the Fourth Supplemental Deed have 

introduced the Guirzness Pension Plan members into the 

Scheme by amending the definition of "member" to include any 

member transferredJrom the Guinness Plan. The Trustees have 

no power under the Trust Deed to accept members of the 

Guinness Plan as a p'art of the D&G Pension Plan. 

15 ... The amendment:; and additions sought to be made by the 

Fourth Supplemental Trust Deed and the Rules attached are 

ultra vires the Trustees and null and void and of no eflect. " 

27. In or about the year 200:3 the Defendants sought to amend the 

Rules of the D & G Pension Plan by an amendment entitled 



"Amendment E". Part of the existing sub-paragraph of Section 15 

reads: 

If the amount in the Fund is more than sufiicient to provide a 

full allocation for all persons within the class defined in 

paragraphs (i) (ii) (iiil (iv) above, the allocation to each person 

within the class shali! be increased in the same proportion. 

28. The Claimants state that it was sought to remove this provision and 

substitute the following: 

Any residual surplw; shall be allocated to the Employer and 

shall be in line with actuarial advice and the prevailing laws 

applicable to pension plans. 
, : 

29. According to the Actuary Mr. Ravi Rambarran, Amendment E was -J 

one of many put forward since the inception of the D & G Pension 

Plan. It was based on cornrnents made by him in Valuations for 

1997, 1999 and 2002 ant1 in a letter to D&G dated October 24 

2000(paragraphs 23-27 of his Affidavit). 

30. The amendment was resisted by the D&G employee Trustees and 

was consequently abandoned by the Trustees. 

31. The Claimants in paragraph 16 of the Fixed Date Claim Form 

Particulars, allege that the: proposed Amendment E is seeking to 

amend Section 15 of the Rules which, they contend, provided from 

the inception for the surplus of the fund on a winding up to be 

ultimately paid to the members, to be altered to provide that such a 

surplus should go to the eniployer. 

32. The Claimants say that the proposed Amendment E was submitted 

to Messrs. Henley Taylor and Edward Forrester the then Trustees 

representing the monthly and weekly paid workers and those 

Trustees refused to sign it. Taylor and Forrester are now no longer 

employed to D&G and are now no longer Trustees. 

33. The Claimants allege that CI&G and Wines have failed to administer 

the D&G Pension Plan in the best interest of the members and 



former members. The allegation is that D&G and Wines have 

caused the employment of several members to be terminated 

shortly before the attain vested interests in the Pension Scheme 

which provided that after 20 years of service the members' rights 

would become vested under Rule 6. D&G and Wines have also failed 

to administer the Fund in the best interest of the members and 

former members as they have caused the amounts payable to the 

recipients of pension to fall substantially below the amount required 

to give a reasonable pension to the recipients of benefits under the 

Pension Scheme in circumstances where there is (as known at the 

time of pleading] currently an actuarial surplus in excess of $800 

Million and D&G and Wint:s have ceased to contribute to the fund 

when the amounts paid to some of the pensioners is $700.00 per 

month. The Claimants say that the Defendants(presumab1y the 

employer Defendants D&G and Wines), have breached their duty to 

the members of the Pension Scheme to act reasonably and fairly as 

employers. 

34. In paragraphs 2 1 -37 of the Fixed Date Claim Form Particulars the 

Claimants describe the formation of the D&G Pensioners 

Association and the history of the matter and correspondence 

flowing between the parties', culminating in the filing of this Claim. 

It appears as if the first time that the Claimants have raised any 

question as  to the validity of these amendments carried out over the 

past 27 years was in or about 2003. At paragraph 39 of his Affidavit 

sworn to on the 31st March 2005, Mr. Stephen Johnson states that 

all complaints prior to September 2003 were concerned with the 

minimum pensions payable and termination of employment prior to 

the 20-year vesting period. 



Resolution of the Issues 

35. la)The power to amend 

One of the central issues i n  this case is whether there was power to 

amend in the manner canied out over the years. Before looking at 

the relevant documentatic~n and provisions of the Principal Trust 

Deed and Rules, it is usefiul to have an overview of how the courts 

approach the construction of pension scheme documents. 

36. The Court's Approach 

As stated by the learned Authors of Tolley's Pensions Law (2005) at 

F 1.3: 

It is worth c0nsiderin.g the way in which the courts look at the 
F- 

I \  

construction of pension scheme documents before reviewing d 

some of the cases in which the powers of amendment in 

pension schemes have been considered. 

The following propositions emerge f rom Re Couraqe Group 's 

Pension Scheme[191371 1 All E. R. 528 [I9871 1 W.L. R. 49 and 

from Mettou Pension Trustees u.Evans[l991] 2 A.11 E.R. 51 3, 

11 9901 P.L.R. 9. 

(a)Given that pension schemes are long-term institutions for 

retirement provision and that they may have to cope with 

changes to the composition and structure of the employer's 

group, social circum;tances and overriding tax and security 
{- ; 

legislation, it is desircrble that they should contain express and 2 

wide powers of amen~dment. 

(b) The approach of the courts to the construction of pension 

scheme documents should be practical and purposive rather 

then detached and llteral. This means that the court should 

avoid unduly fetter in!^ the power to amend the scheme which 

would prevent the ptzrties from making those changes which 

may be required by the exigencies of commercial lge. 



(c ) In particular, the courts may be prepared to take the 

following special factors into account in so far as relevant: 

( i )  that pension righks have contractual and commercial origins 

so that pension scheme members are not in the same position 

as beneficiaries of a private trust given the contractual 

relationship with the employer and the fact that the accruing 

pension under the pension scheme is regarded as deferred 

Pay 9' 

...... 
(iii) that common practice among pension schemes can be put in 

evidence to assist the courts to determine the meaning of a 

particular provision; 

(iv) that the courts should strain to uphold the eflectiveness of 

interim amendments to a scheme(eg. by member 

announcement or booklet) provided that this is consistent with 

Inland Revenue and t:ontracting-out practice. 

37. In Sweet and Maxwell's Law of Pension Schemes (2005), Sirnmonds 

& Simmonds, the learned authors accordingly state and summarize 

well the approach taken by the courts as follows: 

A power of amendment must be scrutinized carefully to determine its 

precise limits. The traditionla2 approach of the courts to trust powers 

is that they will be stnctly construed .... However, the modern 

approach to the constructim of documents is to be found in the 

decision of the House of Lords in Investors Compensation Scheme Ltd 

v. West Bromwich Buildinq Societu (11 9981 1 W.L.R. 896). Here Lord 

Hoflman laid down five rules of construction in which he indicated 

that interpretation is the ascertainment of the meaning which the 

document would convey to a reasonable person having all the 

background knowledge which would reasonably have been available 

to the parties in the situation they were at the time of the contract. 

The ambit of the matrix of the contract was enlarged to include 



absolutely anything which might have affected the way in which the 

language of the documerlt would have been understood by a 

reasonable man-except previous negotiations. The meaning of the 

document is not the same as the meaning of the words. The 

dictionaries give possible meanings of words: the background 

enables the court to choose between them and if necessary to decide 

that the words used or the syntax were wrong. In that case it was 

not necessary for the court to ascribe to documents meanings or 

intention which the parties .plainly could not have had. 

38. In National Grid Co. plc .v. Mayes [2001] All E.R.417, a House of 

Lords decision involving a Pension Scheme, Lord Hoffman had this - 

to say at paragraph 53 of tlne judgment: J 

Both constructions are conceptually possible. The correct choice 

depends on the language of the scheme and the practical 

consequences of choosing one construction rather than the other. 

In relation to what he termed "linguistic points", Lord Hoffman 

stated at paragraph 57: 

More important than these linguistic points, as it seems to me, are the 

practical consequences of uxsisting that the arrangements should be 

made by amendment. The operation of the pension scheme should 

not be encumbered by unnecessary technicalities. On the other hand, 

if the amendment procedure? provides some important safeguards for A 

the members or the trustees, that might be a good reason to construe 

the scheme as requiring the employer to adopt it. 

39. In The Law Debenture Txust Corp. plc. v. Lonrho Africa Trade 

and Finance Ltd.[2003] O.P.L.R. 167, Patten J makes a number of 

useful observations on the approach to construction of pension 

scheme documents at paragraphs 8- 10 of his judgment: 

The authorities confinn that there is no particular magic to be 

performed in the interpretabbn of pension schemes. As with any other 

document having legal eBct, the language is to be construed in 



context, with a view to ascertaining what the parties to the deed 

intended to mean by the1 words used. Because evidence of the 

parties' actual intentions is inadmissible (except for purposes of 

rectifiation) the process o f  construction is necessarily an objective 

exercise. This manvests itself most obviously in the statements of 

principle to the efect that words should be given their natural and 

ordinary meaning, and that the meaning of the language under 

consideration should be the! one which the language would convey to 

a reasonable person having all the background knowledge which 

would reasonably have been available to the parties in the situation 

in which they were at the tiiw : see Investors Compensation.. . . 

As Lord Hoffman recognizeti in his speech in that case, the process of 

attempting to put oneself in the shoes of the parties at the time, 

whilst adopting the attributes of the reasonable man, can create a 

tendency to overlook the $act that the parties may have made a 

mistake. The efect of the I.C.S. case is therefore to remind one that 

the range of possible meanings intended by the parties may well 

include ones which lie outside the rules of grammar and the ordinary 

use of language, without changing the basic approach to 

construction. But in documents (like the Scheme Rules) which are 

drafted by lawyers, the presumption has to be that the language 

used was both correct anti intentional unless it is clear from the 

background and the consequences of the language used that 

something must have gone wrong. There is nothing in ICS which 

requires the court to treat the use and misuse of language as equal 

possibilities. 

The possibility of mistakes asuie, a number of obvious factors need to 

be taken into account when considering the terms of a pension scheme. 

Most obviously, these include the relevant fiscal background to, and 



the purpose of the scheme, to,gether with the relationship of employer 

and employee which underpins the Scheme and as a term of which the 

scheme was brought into existence and maintained. In Stevens & 

others v. Bell & others[20(32] 0.P.L.R 207, Arden L.J. adopted a 

similar approach to that of Viramer J. in met to^ Pension Trustees 

Ltd. v. Evans & others[l99t3] 1 W.L.R.. 1587 at page 161 0 D, who 

declared that the court's approach should be "practical and purposive 

rather than detached and literal. " Technicality, said Arden L. J. was to 

be avoided and a constructio~~ which created an impractical or over- 

restrictive regime might for that very reason not be the right one. 

However, she also recognized that there are dangers in any slavish 

adherence to a test based 19n the practical consequences of any 

particular construction.. . . . . .The so-called '@atchworkV nature of such 

schemes makes a purely purposive construction dflicult.. 

The D & G Trust Deed and It- 

40. I shall now turn to look at. the Principal Trust Deed and Rules for 

the D&G Pension Plan. In the recitals to the Principal Trust Deed it 

is stated: 

Whereas: 

(A) The Employer has dei:ermined to establish a Superannuation 

Fund (hereinafter referred to as the "Fund") upon irrevocable trust 

for the purposes of sc!curing Pensions on retirement for their 

present and future empiloyees as shall be eligible to participate in 

same (hereinafter referred to as "the members") and other 

benefits for such members and after their death for their widows 

and/ or designated benl~ficiaries. 

(B) It is intended that the Fund shall be held in trust by the Trustees 

for the exclusive benefit of the members, retired members, their 

widows and/ or designated beneficiaries in accordance with the 



Rules set forth in the Schedule attached hereto(hereinafter called 

"the Rules $7). 
(C) For the purposes aforesaid the Employer has entered into a 

contract in respect to a Group Pension Scheme with Li$e of 

Jamaica Limited (heremafter called "the Company97 dated 2 6 t h  

September 1971 under which conditions have been set out with 

regard to the management of the Fund. 

41. The Principal Trust Deed continues that the Employer and the 

Trustees covenant with each other that: 
I 

1 .  As from the date of admission of each member to the I 

Group Pension Scheme above referred to the Employer 

shall be entitled to deduct and shall deduct at the 

appropriate time from every payment in respect of wages 

paid to such Member such sum or s u m  as shall be 1 ~ 
provided for in the rules. ~ 

2. The Employer will out of its own monies contribute to the 

fund such further sum or s u m  as is stated to be ~ 
contributions pclyable by the employer as provided for in 

the rules. 

42. It is to be noted that the Principal Trust Deed uses the words Fund 

and Rules and does not reier to the word Plan anywhere. I t  should 

also be noted that the Piincipal Trust Deed variously refers to 

Pension Fund and Group Pension Scheme. 

43. The Schedule to the Principal Trust Deed is headed "Rules for the 

Pension Plan for the Employees of D&GW. Definitions are then 

provided, amongst which are the following: 

"Plan" means the Enqloyees' Pension Plan for Desnoes and 

Geddes Limited. 

"Rules" means the Pension Plan Rules hereby established and 

any amendments thereof or substitution therefore as may be 

lawfully made 



from time to time. 

44. Under the heading "Administration of the Plan" it is stated: 

(e).The employer shar!l have the power to decide all matters in 

respect to administrc~tion, operation and interpretation of the 

Plan not specijically covered herein. 

45. Then under the heading " Change or Discontinuance of the Plan" it 

is provided(RL.de 15 (a) and (b) ): 

n. The employer hopes and expects to continue the Plan 

indefinitely but rest?rves the right to change, modify or 

discontinue the Plan trt any time. Any change or modification in r 
the Plan, shall not alfect the amount of pension benefits being 

-I 

i 

paid to the retired Members and shall not result in a diminution 

or reduction of benefits already earned by members up to the 

date of change. 

o. I f  the Plan is discontinued, no further contributions shall be 

required. No part of rhe assets of the Plan shall revert to the 

Employer until the Plan has made full provision for the 

payment of pension benefits, other benefits, and rights of 

refund in respect of the service of members up to the date of 

discontinuance. 
x ,  

46. The Claimants state that th.e Principal Trust Deed did not contain a 'J 
power to amend within its four comers but the Rules of the 

Scheme, which were referred to in the Preamble to the Principal 

Deed and attached a s  a schedule to it contained a power to amend 

that Plan a s  defined in the liules. 

47. It is the contention of the Claimants that there was no power to 

amend the Principal Trust :Deed or alternatively if there was such a 



power it does not authorize the amendments made and they are 

ultra vires, null and void and of no effect. 

48. The terms "Plan" and "Ru1~:s" are defined as set out above. It seems 

plain to me that the reference to changing or modifjmg the "Plan" in 

Rule 15(a) is a reference to changing or modlfylng the governing 

documents which establish the D&G Pension Plan. The documents 

which constitute the Plan in my view are the 1971 Principal Trust 

Deed and the 1971 Rules. The Plan consists of the arrangement by 

which the members of the D&G Pension Plan are to be provided 

with pensions or pension benefits and this arrangement is 

delineated in the Principal Trust Deed and Rules combined 

together. 

It is to be noted that the C:laimants are not complaining that there 

is no power to amend the Rules ,yet, just as rule 15(a) does not expressly 

refer to the Principal Trust Deed, rule 15(a) does not expressly refer to a 

power to amend the Rules either. It is also to be noted that the terms 

"changing, modifymg, and discointinuing" are somewhat larger concepts 

than "amending" but changing and modlfylng are capable of 

encompassing amending. 

These words are used in conjunction with the word "Plan" whereas 

in the definition of the Rules the: words "amendment" and "substitution" 

are used. This juxtaposition alscl makes clear that the power to change. 

modify or discontinue, which i l l  my judgment includes the power to 

amend, refers to something more than the rules by themselves. In my 

view this power refers to the constitutive documents which comprise the 

Plan, and those are both the Principal Trust Deed and the Rules. 

It is instructive to note also that Rule 15(b) for example speaks about the 

assets of the Plan. The makers of the documents surely did not mean that 

there were assets of the Rules. It is the Principal Trust Deed that 

established the Trust Fund and in respect of which fund one could 



reasonably be referring to assets. Recital B in the Principal Trust Deed is 

explicit that the Fund is held on Trust in accordance with the Rules. This 

reference to assets of the Plan also supports the meaning that Plan 

includes both the Principal Trust Deed and the Rules. 

49. In Tolley's Pension Law, Is,sue 32, November 2005, F 1.2 under the 

heading "Express Powers of Amendment-Drafting the Original 

Power", it is stated 

It is also important to ensure that the power of amendment applies 

to both the trust deed and the rules. It is suggested that the best 

place for the power of ainendment is in the trust deed itsec If the 

amendment power is contained in the rules, a doubt could arise 
7 4 

as to whether the power could extend to the trust deed. The 

amendment power sho~~ld,  however, enable both the trust deed 

and the rules to be amended. 

50. Then under Section F1.4 "Can the amendment power itself be 

amended". . . . . 

There is no hard anc! fast rule about what goes into the trust 

deed and what goes into the rules. In each case it will be a 

matter of considering what has actually been included in the 

trust deed(my emphasis). 

T '. 
51. In the particular circumstances of this case, I agree with the 0 \-' 

Attorneys-at-Law for the Defendants that the Court should attach 

no significance to the fact 1;hat the power to amend is contained in 

the Rules and not the Trust Deed itself. This is because the 1971 

Rules are a schedule to the 1971 Trust Deed according to recital B 

of the 1971 Deed and tliey are therefore a part of the same 

document. The documenits are plainly interwoven and inter- 

connected. 



52. In my judgment Rule 15(a) contains an  express power to amend the 

Trust Deed as well as the Rules as the Plan is comprised of both 

documents. This is in my view the ordinary and natural meaning to 

be attributed to the language of the documents. In any event, the 

right approach to the interpretation of these documents must be 

practical and purposive and not literal and detached. It would be an 

unnecessary technicality to encumber the Pension Plan by 

upholding an  interpretatioin that does not allow for amendment of 

the Trust Deed. The Trust Deed itself is in fact a relatively short 

document, consisting of orlly 6 pages, of which 1 page consists of 

the heading of the document and 2 pages are taken up with the 

signing provisions. It also is my view, that given the language used, 

as the Defendants have submitted, it would be impractical and 

artificial for me to give undue weight to the location of the 

amendment power in the Etules (as opposed to in the Trust Deed). 

However, a s  Lord Hoffman stated in the National Grid case, on the 

other hand, if the amendment procedure provides some important 

safe-guards for the members or the trustees, that might be a good 

reason to construe the scheme a s  requiring the employer to adopt 

it. In my judgment, the mt:aning of the document which would be 

conveyed to a reasonable person having all the background 

knowledge reasonably available to the parties, i.e. D&G and the 

trustees at  the time when the Trust Deed was entered into and the 

rules formulated, was that there would be a wide power to change, 

modlfy, or discontinue the Plan, including amend the Plan. This 

wide power included a power to change, m o d e ,  discontinue, or 

amend the Trust Deed or ]Rules, subject always to the caveat and 

important safeguard for the: members, that such change should not 

affect the amount of pension benefits being paid to retired members 

and should not result in a dimunition or reduction of benefits 

already earned by members up to the date of change. This power is 



an  express power to alter even the main purpose/s of the scheme, 

subject to the safeguard and limitation regarding benefits. To 

construe the documents otherwise would not spell good commercial 

sense, and indeed, would handicap the parties' ability to make 

those changes which may be demanded by a changing commercial 

landscape. At the end of th~e day, the court must not be pedantic in 

approaching the construcl:ion of pension scheme documents and 

must shy away from adopting an over-restrictive and regimented 

stance. 

53. I do not find the construction which the Claimants have suggested 

in relation to the documents and the amending power to be the - 
/ 

ordinary and natural meaning of either the words or the dJ 

documents. However, even if both constructions were conceptually 

possible, as  Lord Hoffman indicated in the National Grid case, the 

correct choice depends on the language of the scheme and the 

practical consequences of choosing one construction rather than 

another. Choosing to construe the documents, in light of the 

language used, in such a uray as  to find that there was no power to 

amend the Trust Deed would have the undesirable effect of freezing 

the Principal Trust Deed in its 1971 time capsule, hence having a 

devastating straight-jacketled effect on the life and quality of the 

D&G Pension Plan. It would stifle the flexibility that is desirable - 
\ 

,& 
and necessary in order to deal with the exigencies of commercial 

life. Left with those choicr:~ of construction, it is patently clear to 

me that the correct approach of the court in light of the language 

used in the documents, and in all the circumstances, is to interpret 

the documents as  containirig a wide power of amendment, including 

the power to amend the Pri:ncipal Trust Deed. 

The first amendment-recording Wines as employer- 

54. In his Affidavit, the Actuary Mr. Ravi Rambarran states that none of 

the four amendments carried out adversely affect the benefits 



earned. He also states ithat all four amendments, as  well as  

proposed amendment E, ;u-e in line with sound pension practice. 

Mr. Rambarran's qualifications are set out in paragraph one of his 

Affidavit. His breadth of experience is also referred to in paragraphs 

two and three of his Affidavit. He states: 

1. ... I am a fellou~ of the Institute of Actuaries. I received a 

BSc Honours( I"irst Class University, London and a MSc. 

in Financial Ec:onomics from the University of London. I 

am currently the Principal Actuary of Rambarran and 

Associates, a$rm of consulting actuaries. M y  experience 

includes Pensums Actuary (Life of Jamaica), Appointed 

Actuary (Global Life) (a subsidiary of Life of Jamaica) , 

Chief Financial! & Investment Officer (Life of Jamaica), 

Managing Director (NCB Capital Markets and West 

Indian Trust Company) and Lecturer in Actuarial Science 

(University of the West Indies). I have also been a 

consulting actuary with the Aon Group and the HSBC 

Group in the United Kingdom 

2. I have been the actuary of the D&G Plan since 1997. I 

was an employee of Life of Jamaica "LW" between 1997 

and 2003. Sirice 2004, I have been the consulting 

actuary to Life of Jamaica. I am also familiar with the 

affairs of the DCkG Plan prior to 1997. 

3. L W  is the largest and the principal administrator of 

pension plans UT Jamaica. Life of Jamaica administers a 

wide cross-sec~mn of Plans, including Plans of small 

companies, rrwltinational and listed companies, 

statutory bodies and I serve as actuary to these plans. 

It is not without significance that the evidence of Mr. Rambarran a s  to 

the effect of the amendments on benefits, a s  to sound pension practice, 

and as  to the nature and admirlistration of the D&G Plan, in fact his 



evidence generally, has not beer1 controverted by any evidence from any 

actuary or anyone else on behalf of the Claimants who can properly speak 

to practice in the pension industry. Additionally, the Claimants have not 

in fact asserted that any of the amendments have adversely affected the 

benefits to which members were entitled under the rules. 

55. Regarding the particular amendment of the 1971 Trust Deed, by 

recording Wines as employer under the Deed, as the Defendants 

have stated in  paragraph^ 46 of their written submissions, the 

Claimants have not assertled nor have they produced any evidence 

that the addition of the em:ployees of Wines had an adverse effect on 

either the original class of members of the Plan or the employees of - 
Wines. The addition of a further employer had no effect on the J 

Y 

benefits to which the existing members were entitled under the 

rules. The addition of a new employer simply meant, they submit, 

that additional employee:; (the eligible employees of that new 

employer) were able to become members of the Plan and enjoy the 

generous benefits under it in return for the required contributions 

from them and the employer. This alone, the Defendants state, 

would suggest that there is; no good basis for upholding this aspect 

of their claim. 

56. It is interesting to note Sweet & Maxwell's Law of Pension Schemes, 

page 70 1 1-70 12, paragraphs 7- 17 to 7- 19 state: ,'--- 

t ) 
There may be a number of situations where it is necessary to -- 
consider the main purpose or object of the Scheme when 

considering the la~vfulness or otherwise of a proposed 

amendment to its trust deed and rules. Such might be the 

admission of subsia!iary companies, where the Scheme as 

originally framed had as its main object or purpose the 

provision of retiremer~t benefits for one company only. Here the 

trustees may have to look at the result of the proposed 

amendment, if they know that it is made with the purpose of 



admitting certain specific companies and their employees to 

participation in the Scheme. If the number of new members to 

be admitted are small compared with those already 

participating in the Scheme, it may be possible to make the 

amendment. On the other hand, if a scheme is going to be 

overwhelmed by a fi!ood of new members if the amendments 

are made, then the proposed amendments may infringe the 

main purpose of the scheme as it stands at the date at which 

the proposed amendments will take eflect. Of course where an 

amendment, which permits the introduction of the employees of 

subsidiary companies of the original sole company, has the 

efect at the time when it is made(and lawfully made) of 

admitting a few new members to participation in the scheme, 

the amendment is not rendered unlawful because at a later 

date the members t?mployed by the subsidiary companies 

greatly outnumber those employed by the original sole 

company, perhaps hecause of unforeseen changes in the 

structure of the companies participating in the scheme. 

Thereafter, as we have seen, if it is desired to admit still 

further companies to participation in the scheme by making an 

amendment to that ertd, the lawfulness of the amendment will 

have to be judged against the background of the scheme as it 

stands at the date (lohen the further amendment will take 

eflect, and not as it wtzs when the scheme commenced. 

Examples of other occasions in which it may be of importance 

to consider the main. purpose of the scheme in relation to 

proposed amendments might be where amendments are 

proposed to facilitate the merger of two pension schemes, or to 

facilitate the wholesa1,e transfer of the membership, or of a part 

of the membership froin one scheme to another. Even if there is 

no express embargo on altering the main purpose of the 



scheme, the question must be asked whether the proposed 

amendments promote the purposes of the scheme or alter them 

Remember that even ithe main purpose of  the scheme can be 

altered i f  there is express power to do so under the trust deed 

and rules of the scherg(my emphasis). 

57. I must refer again to Re Courage, a case I might add, that both 

sides relied upon quite heavily, but for differing reasons. This case 

and the language of Millet (J. to my mind provide a wonderful sense 

of " flavour" as to what the process of construing pension scheme 

documents is all about. At :page 541a Millet J. stated: 

It is obviously desirable that some provision for substitution 
/- 

should be included ~:n a group pension scheme. It would be .i/ 

unfortunate if the whole scheme had to be wound up merely 

because, on some rt?organization of the group, the principal 

company was put into liquidation. A pension scheme(my 

emphasis) is established not for the benefit of a particular 

company, but for the benefit of those employed in a particular 

commercial undertaking and provision can properly be made 

for the scheme to continue for their benefit, if, on a 

reconstruction of the !yroup, the undertaking is transferred from 

one company to ar~other within the group, and remains 

idenhyiably the samt?. The essential character of a corporate - 
',, ) 

reconstruction is that substantially the same business is 
-5, 

carried on and substantially the same persons continue to 

carry it on: see Re South African Supply and Cold Storacre Co. 

[I9041 2 CH 268 at 286, followed in Brooklands Selanqor 

Holdinqs Ltd. v. Ij?C[1970] 2 All E.R.76 at 87, [I9701 

1W.L.R.429 at 4415. Where, on a reconstruction or 

amalgamation, subs1:antially the same persons continue to be 

employed in the undertaking, then the substitution of the 

reconstructed or a~nalgamated company for the original 



principal companyJ3r the purpose of a group pension scheme 

is not only necessary and desirable but can properly be said to 

promote the main purpose of the scheme and not to alter it. 

58. In my view, although the scheme being examined by Millet J. was in 

fact a group pension scheme, the remarks he made about the 

purposes for which pension schemes are established, are not 

limited to group pension schemes. Indeed, the learned Authors of 

Tolley's Pension Law, in the passage which I referred to in 

paragraph 36 above, have also put a wider interpretation on Millet 

J.'s proposition and applied it to pension schemes generally. In 

addition, in the present scheme, although the Principal Trust Deed 

was established with D&C; as the lone employer, the term "group 

pension scheme" is used ,/ or referred to. At any rate, it is safe to 

say that there is nothing i n  the Principal Trust Deed or Rules that 

issues the commandment that D&G is the Employer, and that the 

Deed shall have no other 15mployers with D&G. Further, the Deed 

does mention "future employees" as beneficiaries of the Trust. As 

the Defendants have pointed out at paragraph 49 of their written 

submissions, in Re Course, Millet J. expressed the view that it 

would be unfortunate if tlhe whole scheme had to be wound up 

merely because, on some reorganization of the group, the principal 

company was put into liquidation, let alone where, as here, the 

principal employer D&G is merely being joined by an additional 

sponsor. 

59. As regards the first amendment, I hold that there was power to 

amend the Principal Trust Deed in the manner carried out to add 

Wines as an employer and its employees as members. This change 

did not result in any dimilnition or reduction of benefits already 

earned by members up to the date of the amendment and it also did 

not affect the amount of pension benefits being paid to retired 

members. There is in addlition no evidence that this amendment 



resulted in an ovenvhelmir~g flood of new members such as possibly 

to alter the main purpose of the scheme. However, in this Scheme 

there is power to alter even its main purposes subject to the 

limitation regarding interference with benefits already earned by 

members. I accept Mr. Rambarran's statement at paragraph 17 of 

his Affidavit that it is reasonable and advisable for a group of 

companies such as D&G and Wines to operate one pension plan, so 

as to reap economies of scale by reduced administrative, 

investment, actuarial and management expenses and time. This 

statement resonates weU with sound commercial business 

practices. It would be inipractical in the extreme to fetter the 
/> 

amendment power by holding this particular amendment, which 1 
J 

took place over 27 years ago invalid. I also had some minor regard 

to the rule under the head "eligibility" where it is stated: 

The Employer has the right to waive all eligibility requirements. 

I find no merit in the Claimants argument that the 

Defendants ought to have entered into a new Trust Deed as it 

is clear that the Supplemental Trust Deed entered into was a 

new Trust Deed. 

60. I note that implicit in a number of the submissions made on behalf 

of the Claimants(see for example paragraph 37 of their written 

submissions ) is an assumption that the employees of Wines prior -% \ 

I 
to the amendment had rights to have entitlements enhanced on a 5 

winding up and elsewhere there is reference to a Wines Pension 

Scheme. There is not a scintilla of evidence before the court that 

Wines had a pension scheme prior to the 1979 amendment, much 

less that Wines employeesl had any entitlements or right to have 

enhancements of benefits. 

6 1. The Second Amendment re investment powers 

As regards this amendmeint, I am also of the view that there was 

power to amend as set out in the Second Supplemental Deed- 28th 



June 1982 to widen the trustees powers of investment. I am so 

persuaded on the general bases which I have set out above, as well 

as having regard to the clause under the sub-head " Administration 

of the Plan" in the Plan R:ules, where it is stated at sub-paragraph 

(el: 

The employer shall have th.e power to decide all matters in respect to 

administration, operation and interpretation of the Plan not 

specfically covered herein. 

I accept that this amendment. was not adverse to the interests of 

members, whether as  to the amounts of pension benefits payable to 

?\ retired members, or as to benefits already earned by members at the date 

of the amendment. Indeed, the er:pansion of the investment powers was in 

my view a development which was beneficial to the members, and in all 

likelihood did redound to their good. It is of interest to note the provisions 

of the Pensions (Superannuatio~i Funds and Retirement Schemes Act), 

2004 which came into effect on the 1st March 2005, and Regulations 

thereunder, specifically the Pensions (Superannuation Funds and 

Retirement Schemes)( Investmcsnt) Regulations which came into effect 

on the 30th March 2006. Of course, this law and regulations came into 

effect long after the amendments under discussion here, but it is useful to 

see the direction in which the law is heading regarding investment powers 

L of the trustees. For example, Investment-regulation 3 (1) dictates that 

Trustees and investment managers must prudently invest and manage 

the assets of any fund or schemc: under their responsibility in a manner 

consistent with the fund's or sclieme's statement of investment policies 

and principles. 

In preparing, reviewing and revising the statement of investment policies 

which they are required to submit to the Financial Services Commission, 

"the Commission" (Regulation B), trustees are obliged to give due 



consideration to many mattem, including, the prevailing economic 

conditions and circumstances, the diversification of the investment 

portfolio by asset classes and within asset classes. 

Regulation29(1) states that a fund or scheme may invest in real 

property to the extent that the aggregate amount of real property 

acquired by the fund or scheme, other than for the purpose of income 

generation does not exceed !J per cent of the total fair value of the 

fund's or scheme's assets. 

At paragraphs 27- 29 of the Affidavit of Stephen Johnson, D&G's legal 

Counsel company secretary 2nd trustee, sworn to on the 31~ t  day of 

March 2005 it is stated: 

27. All contributions to the Plan are now sent to Scotia Jamaica 

Investment Management Limitled (Scotia) for investment on behalf of the 

Plan. Previously they were sent to LW. The grant of additional powers 

of investment to the trustee$: meant that the Plan's trustees had a 

greater power to determine the portfolio mix of the funds sent to the 

administrators. 

28. One of the changes eflected by the amendment allowing wider 

powers of investment was the establishment of a separate fund at 

Scotia and the issuing of dir~pctives relating to the portfolio mix which 

reduced the concentration on real estate(which at the time was reducing - 
the yield of the Plan) and increlased the Plan's investment in equities. 

29. In recent times the fund i'las enjoyed greater yields than was the 

case prior to the 1982 amendn~nt. 

1. I accept that this amendment was beneficial and in the best 

interests of the members. Indeed, it is interesting to note 

paragraph 87 of thc: Claimants' written submissions where 

they state: 



87) Whilst the wider powers of investment are desirable and the 

Claimants do not seriously challenge them, the Claimants contend that 

the express provisions of the Principal Trust Deed as to investment 

should not have been enlargetl by the amendment powers contained in 

the Rules but by an applicalion to the court under the provisions of 

section 43 of the Trustee Act. 

I reject that argument and hold that there was power to effect this 

amendment. 

63. The Third Supplemental Trust Deed -19 December 1985- the 

creation of new classes of' trustees, i.e. representing weekly and 

monthly paid workers- 

I must say that at first it puzzled me greatly why the Claimants 

would argue against this amendment which is obviously beneficial 

to the members and in keeping with sound current pension 

practice. However, it appears that the objection to this amendment 

is also on the basis that there was no power to amend the trust 

deed. No-one can argue, 01- has argued, that it is not beneficial to 

the members to have representative voices amongst the trustees. 

Indeed, under the Pensions (Superannuation Funds and 

Retirement Schemes)(Governance) Regulations, which came into 

effect on the 30th March 2006, over twenty years after the 

amendment under conside~ration, Regulation 3 requires that the 

Board of Trustees include a certain number of member trustees, 

and, in certain circumstances, at least one pensioner trustee. 

64. In my judgment, the power to amend the Trust Deed to 

provide for Trustees representing the weekly and monthly paid 

workers exists. The amendment to include employee trustees is to 

my mind not only legal, bu.t laudable, coming a s  it did voluntarily 

from the employers and the trustees without being so required by 



transfer of the surplus from the Guimess Pension fund into the 

D&G Pension Plan and that the Trustees of the D&G Pension 

Scheme acted illegally and/ or unlawfully when they accepted the 

payment of the surplus, was refused by my learned sister Mrs. 

Justice Marva McIntosh as recently as February 2006. There has 

been no appeal against my learned sister's ruling. I therefore do not 

propose to deal with this submission since it is trite that the 

pleadings delineate the issues between the parties and set the 

parameters for the court's resolution. In all the circumstances there 

is no merit to the claim that this amendment was invalid. 

613. Amendment E - power of amendment re surplus. 

The existing paragraph 15 (of the Fourth Supplemental Trust 

Deed)reads (I have made a correction to a typographical error 

which appears in the Fourth Supplemental Trust Deed -see clause 

re change in Rules of Princilpal Trust Deed 197 1) : 

1 5. CHANGE OR DISCONTWANCE OF THE PLAN 

(a) The Employer hopes anti expects to continue the Plan indefinitely 

but reserves the right to change, modijy or discontinue the Plan at 

any time. Any change, or rn~dijication in the Plan shall not afect the 

amount of pension benefits being paid to the retired members and 

shall not result in a diminution or reduction of benefits already 

earned by members up to the date of change. 

(b) I f  the Plan is discontinued, no further contributions shall be 

required. No part of the assets of the Plan shall revert to the Employer 

until the Plan has made f d l  provision for the payment of pension 

benefits, other benefits and rights of refund in respect of the service 

of the members up to the date of discontinuance. 

(c)In respect of the benefits czccrued and funds accumulated, the total 

of such funds existing at the date of discontinuance of the Plan under 

the funding contract issued by the Company to the Employer, shall be 

allocated by the Company, subject to the approval of the Employer, 



amendment did not adversely afect the benefits earned by the 

members of the D&G Plan. 

66. For substantially the same reasons as  I held the amendment to 

include Wines valid, I hold that the Trust Deed and Rules contained 

a valid power of amendirnent which enabled the admission of 

Guinness and its employees and the transfer of funds from 

Guinness to the D&G Pension Plan. The Trust Deed and Rules 

permitted an amendment whereby the Trustees were to accept 

Guinness employees as pzrt of the D&G Pension Plan. The number 

of persons transferred, 19, was also relatively small, and did not 

adversely affect the main purposes of the scheme. In any event, a 

valid power of amendment existed; even to change the main 

purposes of the scheme provided that the benefits already earned 

by members and pensions being paid to pensioners would not be 

adversely affected. The einployer also had the power to waive 

eligibility requirements. I accept that the amendment and its 

consequences did not aclversely affect members and benefits 

earned. In addition, by the: date of the Guinness amendment, the 

amendment to add Wines employees, an  associated company of 

D&G, had already taken (place and therefore at the time of the 

addition of the Guinness employees the scheme already allowed for 

admission of persons who had originally been employed by an 

employer other than D&G. It is against that circumstantial back 

drop existing at the time that the Guinness Amendment falls to be 

analyzed. I also accept that since the employees of Guinness 

became employees of D&C; they would in any event have been 

eligible to become members of the Plan. 

67. I note that although the Claimants Attorneys sought in their 

submissions before me to argue that the transfer of the Guinness 

surplus was unlawful, their attempt at pre-trial review to seek 

amongst others, an amendment to the Claim to argue that the 



increased- typographical error in 1995 document as opposed to 1971 

original rules) in the same proponYon. 

Ij'the amount in the Fund is more than sufficient to provide a full allocation 

for all persons within any of the classes defined in paragraphs (0,  (ii), (iii) 

and (iv) above, the allocation to each person within the class shall be 

ir lcreased in the same proportion. 

69. Proposed Amendment E was as follows[ Annex 8 to the Fixed Date 

Claim Form): 

1,5(a) The Employer hopes and e~pects to continue the Plan indefinitely but - 
n?serves the right to change motlgy or discontinue the Plan at any time, 

/ 
1 

subject to the approval of the Commissioner of  Taxpauer Audit and - 

A_ssessment. The Employer also reserves the riqht to suspend or 

discontinue future contributions to the Plan, but shall qive to the 'Ihstees at - 
least six months notice in writinq of their intention to do so. Durinq the - 
notice period, contributions bu theb members and the Employer will continue - 

at the prevailinq rates. - 

(b) If the Plan is changed such change shall not affect pensions 

being paid to retired members and shall not result in a 

reduction of the ~~alue  of benefits already earned by the 

members up to the1 date of change. 

(c) If the plan is discontinued, no further contributions shall be 

payable. 

(d) The Employer shall retain the option to run the Plan on the 

basis that it is closed to new entrants and the future accrual 

of  benefits for existinq members. 

(e) I f  (dl is not chosen, then the assets will, after deductinq all 

expenses involvedl in discontinuinq the Plan and any other 



among the then members of the Plan in the following manner, in 

order, to the extent of the s~lfliciency of such assets: 

(0 First, in the event of the Members having contributed to the 

Plan, there shall be cm allocation to each Member of an amount 

equal to 100% of his own contributions with credited interest 

thereon to the beginning of the month in which the Plan is 

terminated. 

(ii) Second, there shtxll be an allocation to each Member who 

has qualified for Normal or later retirement, but has not yet 

retired, for the amour~t required to purchase in full, the pension 

benefit payable to him under the Plan on the assumption that 

his retirement occurs on the date of the termination of the Plan. 

(iii)Third, there shall be an allocation to each Member, who has 

become eligible for Early retirement but has not yet retired, of 

the amount required to purchase in full the pension benefit 

payable to him in accordance with the Plan on the assumption 

that his retirement alccurs on the date of termination of the 

Plan. 

(iv) Fourth, there shai'l be an allocation to each Member, other 

than those members defined in paragraphs (ii) and (iii) above, 

of an amount equal to the actuarial value of the then accrued 

pension benefit payable at normal retirement date in respect of 

service after the comnlencement of the Plan. 

Each allocation to a Member in accordance with paragraphs (ii), (iii) and (iv) 

shllll nuzke allowance for any amount allocated to such Member in 

acc:ordance with paragraph (i) above. 

If the balance of the fund is insu,fJI~ient to provide a full allocation for all 

persons within any of the classes defined in paragraphs (9 , (ii), (iii) and (iv) 

above, the allocation to each person within the class shall be decreased( 



63. According to the Actuary Ravi Rambarran, Amendment E was one 

of many put forward since the inception of the Plan. It was based on 

comments made by him in. Valuations for 1997, 1999 and 2002 and 

in a letter to D&G dated October 24 2000. In the 1997 Valuation 

Mr. Rambarran's comment: was that: 

The wind up rules are inequitable in that it allows for the return of 

assets to the Company onc'e all liabilities are extinguished whereas it 

allows for any deficit to be borne by the members. 

His recommendation was that: 

The wind up rules on the txllocation of any surplus or deficit should 

be addressed. It would be equitable for any surplus or deficit to be 

borne by the Company given the nature of the Plan. In addition, on 

winding up, there should be automatic vesting. 

70. In his letter of October 24 :2000 to D&G Mr. Rambarran stated: 

In the United Kingdom if a Plan winds up and there is a deficit, it 

automatically becomes a debt for the Employer. There is no such 

obligation in Jamaica. Nornuxlly a Plan winds up when an Employer - 
winds up. Therefore, wind up occurs at the option of the Employer. - + > 
On wind up, any surplus or. deficit should revert to the party bearing 

the investment risk. Under a1 defined benefit plan, the Employer bears 

the investment risk and so has the right to the deficit or surplus. 

Normally, on wind up, a surplus is created because wind up benefits 

are termination benefits whereas the Plan typically had been funding 

for retirement benefits, which are more expensive. I f  there is a 

surplus on wind up, the Tnlstees and the Employer usually improve 



debts of the Pltzn, be allocated to the extent of  the 

sufficiency of such funds with the followinq priorities: 

1 .  Firstly, those mentbers who are in receipt of a pension from 

the Plan will have their pensions secured by the purchase of 

annuities. 

2. Secondlu, those Members who are eliqible for a normal, 

earlu or late retikement pension, will be entitled to an 

immediate pension on the assumption that retirement 

occurs on the date of termination of the Plan. The pensions 

will be secured bu the purchase of annuities. 

3. Thirdly, Members who terminated service prior to the date 

of termination of the Plan, will be allocated benefits 

consistent with the provisions of section 9, allowinq for 

benefits that were paid to them 

4. Fourthly, the remc~ininq Members will be allocated benefits 

consistent with the provisions of section 9. 

Where Members are contrac:tually entitled to a cash option, Members 

may elect this option with the remaining benefits secured by 

annuities. The annuities s h(al1 be non-commutable, non-trans ferrable 

and non-assignable. 

Any residual deficit shall be allocated to the Employer and shall be in 

line with actuarial advice and the prevailinq laws applicable to 

pension plans. 

Any residual surplus shall be allocated to the Employer and shall be 

in line with actuarial advice and the prevailinq laws applicable to 

pension plans. (My  emphasis). 



returned to the Company. The Privy Council's decision was that 

even if the Plan could lawfully be amended after actually being 

discontinued, it could not be amended to confer any interest in the 

trust fund to the company as this was expressly prohibited by a 

provision in the trust deed.. At page 371 j Lord Millet stated: 

the 1994 amendments included a purported amendment to the 

trust deed to remove this limitation( the limitation being that the 

plan could not be amended to confer any interest in the trust 

fund on Air Jamaica), but this was plainly invalid. The trustees 

could not achieve by two steps what they could not achieve by 

one. 

74. In Re UEB Industries Limited Pension Plan [ 19921 1 N.Z.L.R. 294, 

a decision of the Court of Appeal of New Zealand, the Court 

considered a Pension Plan where clause 10 of the original trust 

deed authorized amendmelit to this deed, while clause 13 provided 

that all monies contributedl by the company to the fund, other than 

loans and prepayments of its contributions should cease to be the 

property of the company. Cllause 13 concluded with the words "and 

notwithstanding anything herein contained no amendment or 

alteration of this deed shall be made or permitted the effect of which 
- 

would authorize such payment or reversion". In 1978 clause 10 of \ 

Lj 
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the deed was amended to authorize amendment of the deed 

"provided that no such alteration addition or deletion shall be made 

without the members' consent if the amendment would reduce or 

adversely affect that member's interest in the fund." At the same 

time Clause 13 was amended by deleting the concluding words 

referred to above. The deed was further amended in 1980, 1982, 

1985 and 1986. A clause which first appeared in 1985 provided 

that, on termination of the Pension Plan and after payment and 



benefits, particularly for pc?nswners, and the balance reverts to the 

Employer. 

71. It may be of general interest to note that under sub-section 29(3) of 

t he  Pensions (Superannuation Funds and Retirement Schemes 

)Act, 2004, which came into effect on the 1st March 2005, long 

after Mr. Rambarran's letter, on the winding up of an  approved 

superannuation fund, all loutstanding contributions and amounts 

not paid over shall be dee:med to be the debt of the sponsors and 

shall rank pari passu with (employee emoluments. 

72. Mr. Rambarran goes on to state that Amendment E is appropriate, 

advisable, and in accordance with sound pension practice. It is 

consistent with the principle of risk and reward in that he who 

bears the deficit bears the surplus. 

73. In Joy Charlton v. Air Jaxnaica Ltd.(1999) 54 WIR 359, the Board 

of the Privy Council had for its consideration the pension scheme 

for the employees of Air Jamaica Limited. The pension scheme was 

created by a trust deed and pension plan. The scheme provided 

defined benefits. The trust deed provided that no money which at 

any time had been contrib~~ted by the Company(Air Jamaica) under 

the terms thereof should in any circumstances be repayable to the 

Company. Section 13 of the Plan authorized the Company to amend 

the Plan from time to time and to discontinue the Plan at  any time, 

but not so a s  to enable any part of the trust fund to be used 

otherwise than for the exclusive benefit of members or other 

persons entitled to benefits under the Plan. There were a number of 

aspects to the decision, including the Board of the Privy Council's 

decision that once it became likely that the plan would be wound 

up, Air Jamaica would not be acting in good faith a s  employers in 

amending the Plan at  thal. time to provide for the surplus to be 



by Zuber J. that , where the original trust plan in conferring powers of 

amendment specifically affirmed the irrevocability of the employer's 

contributions and the fact that the members were the sole beneficiaries, 

the employer did not have the power unilaterally to amend the plan by 

revoking the trust in part and appropriating part of the surplus to itself. 

Nor could it eliminate the employees' right to the surplus. Except that the 

powers of amendment were there vested in the company rather than 

the trustees(which is immaterial to the present point) the case is in the 

essence the same as the present case. The judgment treated the case as 

turning simply on a straigt~t forward application of general trust 

principles. SuZpetro was so f t v  as relevant (there were other issues) an 

essentially similar case in which the same result was reached after 

revie wing Reevie and other Cc~nad ian authorities. 

At page 307-308 Thorp J. stated: 

The authorities on which the A~ppellant had placed most emphasis were 

Re Courage Group's Pension Schemes [1 9871 1 All E. R528.. . and 

Hockin v. Bank af British Calmobia (1990) 70 D.L.R (4TH) 1 1 .  of all 

the superannuation trust cases cited these argued most cogently and 

persuasively the case for a liberal interpretation of powers of 

amendment in superannuation! trust deeds. They emphasized the facts 

that such trusts subsist alongside and are interrelated with 

employer/employee relations, that they combine elements of trust, 

commercial and statute law, and that they commonly operate over a 

lengthy period and need, if V~ey are to achieve their objectives, to be 

able to accommodate major changes in the nature and financial 

condition of the employer setl:lor and in the identity of the employee 

beneficiaries. 

It was for those reasons that Millet J. in Re Coura~e supported 

"incremental" assessment of the validity of amendments , measuring 



provision of the benefits for- the members the trustees with the prior 

consent of the Government Actuary, should refund any unexpended 

balance of the fund to the c:ompany. It was common ground that the 

consent of members had not been sought or obtained to the 

amendments which resulted in the clause in the current deed. 

It was held that the power of amendment conferred on the trustees 

when the fund was established did not extend to an amendment the 

effect of which would l ~ e  to permit or authorize in some 

circumstances a payment or reversion to the company. On its true 

construction the deed of 22 May 1987 authorised the introduction 

into the rules of a provision for payment or reversion to the 

employers and was beyond the powers of the trustees. Payment of 

any surplus to the company could not have been authorized unless 

consented to by all members of the scheme. 

76. In Re UEB Cooke P. at  page 298 line 41 stated: 

What must be decisive are the terms of the trust constituted bq the 

particular scheme .In the instant case the terms of the original 

permanent alienation clausle make it perfectly clear, in my opinion, 

that to allow the company to participate in the surplus would be to 

depart from the trusts.... It is clear that the Courts give enect to an 

intention to exclude the employer if that intention is apparent from the 

trust deed (my emphasis). 

At page 302 line 25 onwards Cooke P. stated: 

... of the large number of authorities cited to us the most helpful are 

perhaps Re Reevie and Mont~real Trust Cornpanu of  Canada (1 986) 

25 D.L.R. (477-9 31 2 in the Ontario Court of Appeal and Re National 

Trust Cornpanu Co & Sulpetro Ltd. (1 990) 66 D.L.R. (4TH) 271 in the 

Alberta Court of Appeal. In Relevie it was held in a judgment delivered 



fiduciary power in the full sense which could not be released and 

accordingly, the employer, as  trustee of the power, was under a 

duty to the beneficiaries to consider whether and how the discretion 

ought to be exercised and was to some extent subject to the control 

of the courts in relation to its exercise. This was particularly so in 

view of the fact that the discretion had been introduced to replace a 

power which, though narrower, had originally been vested in the 

trustees. 

78. In the context of the scheme there being considered, Warner J. 

stated (pages 550-55 1): 

In my opinion it is not correct to say that the rights of the - -,f 

beneficiaries under the scheme are satisfied when they have 

received their mandatory benefits and that anything more lies 

in the bounty of the iemployer. I think the beneficiaries have a 

right to be considered for discretionary benefits.. . ..Millet J. in 

the observations at ithe end of his judgment in the Courage 

case ... did not say, and indeed, expressly refrained from 

saying that any surplus arising in the scheme "belongs in 

principle" to the employer.. . . . 

(page 551) one cannclt, in my opinion, in construing a "balance - 
of cost" pension scheme relating to surplus , start from an - - > 
assumption that any surplus belongs morally to the employer. 

7 .  Warner J. discussed such matters as  surplus arising in part from 

very successful investment of the trust fund, also from reduction in 

the workforce, which resulted in departing employees receiving only 

early-leaver benefits based on their salaries and years of senrice to 

date instead of benefits ba~sed on their projected final salaries for 

which the scheme had been funded, though not to the full extent. 



each against the deed as last amended, not against the original trust 

terms. But neither Re Couraggnor Hockin at any point supports the 

contention that a plain and unambiguous limitation of the objects of a 

superannuation trust as for example to the provision of benefits to 

employees only, can be amended to give an interest in those funds to the 

employer by exercise of a general power of amendment, let alone that 

this can be done when the trust deed also contains a prohibition against 

any part of those funds being paid to or reverting to the employer. Put 

another way, the concept of u~cremental assessment has not been put 

forward as absolving the Cotirt from having regard to the limitations 

expressed in the deed as then amended when assessing the validity of 

each step. 

(page 308-line 42) 

The deed in Sulpetro did prouide both that the pension fund should be 

held exclusively for the benefit of participating employees and their 

beneficiaries and that there should be no right of reversion to the 

employer. In finding against the employer's claim to be able to amend to 

obtain a share in the surplus, Moore CJ, delivering the judgment of the 

Court of Appeal of Alberta, fust discussed the problems which in his 

view arose from case by case determination of the rights of parties to 

superannuation schemes on the basis of the language of the duerent 

schemes. This, he said, was an unsatisfactory approach, likely to cause 

unnecessary expense and uncertainty, and unlikely to recognize and 

promote "desirable social goak;" and should be replaced by "considered 

legislative response". 

77.. In Mettoy Pension Trustec:~ Ltd. v. Evans[l991] 2 All. E.R. 513, it 

was held that where the nlles of an occupational pension scheme 

conferred an absolute disc:retion on the employer to apply surplus 

funds among beneficiaries of the scheme, that discretion was a 



the employer is required to make it good; if it is in surplus, the 

employer has no obligation. to pay anything. Employees have no right 

to complain if, while the ,fund is in surplus, the employer should 

require them to continue their contributions while itself contributing 

nothing. If the employer- chooses to reduce or suspend their 

contributions, it does so ex gratia and in the interests of maintaining 

good industrial relations. 

From this, two const?quences follow. First, employees have no 

legal right to a "coniributions holiday". Secondly, any surplus 

arises from past overfunding, not by the employer and the - 
employees pro rata tlo their respective contributions, but by the 

3 

employer alone to the full extent of its past contributions and 

only subject thereto by the employees 

12-1 1 -A welcome adtiition to judicial discussion on the topic of 

surplus is to be fourtd in the case of Taylor and Others. u. 

Lucas Pension Trust Ltd. and Others [I9941 0.P.L.R.29. 

Vinelott J. said that a pension fund to the extent that it is in 

surplus(presumably in the absence of special features) belongs 

to no one. Members and pensioners have an interest in it if and - 
so far as the fund czs a whole is capable of being used to 

\ 
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improve benefits or ~b add new benefits. They also have an 

interest in preserving the fund as security for future payment of 

benefits, and if and to the extent that the surplus may have to 

be applied in improvilzg benefits payable in a winding up. 

The employer has an interest in so far as the funds can be 

used to relieve him clf his obligation to contribute to the fund. 

Subject to additions in respect of the beneficiaries of the 

possibility of discretionary increases on a winding-up of a 



scheme, and, for the employer, of receiving a return of funds 

from the scheme on its winding-up, which may either be 

mandatory or subjeci to the non-exercise or the partial exercise 

of a prior ranking discretion, this statement sums up the usual 

position with clarity. But it has to be emphasized that the 

startinq point for the examination of this question must be the 

trust deed and rules o f  the scheme under discussion, and what 

these provide.(my eq~hasis). 

12- 12-1s it fair? 

Whether such a result is fair may be questioned, but it may be 

hard to determine what is fair as a principle of general 

application. Such factors as whether the members participating 

in the scheme pay contributions at all, the levels of any such 

contributions, the reason for the surplus having arisen, and the 

level of benefits in tlie particular scheme, would have to be 

taken into account if equity is to be done in any particular case. 

To provide by legislation that surplus funding must be 

distributed among the members by way of increased benefits 

may be unfair to the ~mployers, and will, no doubt, cause them 

to seek to contribute to pension schemes much less generously 

in the future, if they c;ue able to do so. It might cause them to 

rethink their policy of having a pension scheme at all. 

81. In the Imperial Group decision, as explained by Lord Millet in the 

Air Jamaica case, it was (letermined that the company's power to 

amend the pension plan was subject to an obligation to exercise 

that power in good faith. 

82. It is clear from the authorities that, absent legislation(and 

legislation in relation to these matters was absent at the time when 



Amendment E was proposed), the starting point in deciding whether 

there is power to amend to provide that any portion of the surplus 

should go to the employer is examination of the particular trust 

deed and rules of the sche~me/plan under consideration. 

83.  In the present case, unlike the pension schemes in the Air Jamaica 

case and the New Zealand UEB case, there is no express prohibition 

against the employer receiving any portion of the surplus. In 

particular, the original clause (b) under the heading "Change or 

Discontinuance of the Plan" in the Rules attached to the 197 1 Trust 

Deed, renumbered 15(b) in the 1995 amendment, states: 
/- 

?- 

(b) If the Plan is dis~on~tinued, no further contribution shall be -> / 

required. No part of the assets of the Plan shall revert to the employer 

until the Plan has made -full provision for the payment of pension 

benefits, other benefits ancl rights of refund in respect of the service 

of the Members up to the date of discontinuance.(rny emphasis) 

84. There is no provision expressly prohibiting any return to the 

employer of any assets or any of its contributions to the Plan. On 

the contrary, subject to what is said in the next paragraph, the 

reasonable inference to be drawn from the use of the word "until" is 

that provided full provisil~n is made for the members' benefits - 
', , , 

outlined in the clause, thereafter any remaining surplus may be 'I 1 

',J. 

returned to the employer. One certainly could not say that in this 

plan there is anything express which makes it offensive or 

inequitable for any portion of surplus to return to the employer. 

85. When however, one looks at sub-paragraph (c ), the clause may 

appear ambiguous. Clause (c ) may on one interpretation mean that 

the total of the funds exiisting at the date of the discontinuance 

shall be allocated by LOJ, subject to the approval of the 



employer, among the the11 members of the Plan in the manner set 

out. The last paragraph of clause (c ) then states that if the amount 

in the fund is more than sufficient to provide a full allocation to all 

persons in the classes set out, then the allocation to each person in 

the class shall be increased in the same proportion. What does this 

mean? Does it mean that although, clause (b) permits return of 

assets to the employer after full provision is made for the members, 

does clause [c] then proceed to define full benefits for the members 

in such a way as  to consume the entire surplus? However, the 

words "subject to the approval of the employers" must also be given 

their meaning as  well. This means that the employers have a 

discretion whether to augment benefits to the employees. According 

to the Mettoy decision, that power is a fiduciary power. Even if it is 

a fiduciary power, the wortls of clause (b) would indicate that there 

is no requirement that all !:he surplus should be distributed for the 

exclusive benefit of members or that the employers have been 

prohibited from participating in a distribution of the surplus. 

86. In the instant case, there is no express limitation on the 

amendment power preventing an amendment dictating that the 

surplus should revert to tlne employer on a winding up. The only 

proviso, or limitation on the amendment power is that the 

amendment : 

(i) must nor: affect the amount of pension benefits 

being paidto the retired members, and 

(ii) must nol: result in a diminution or reduction of 

benefits ;already earned by Members up to the 

date of cllange. 



Unlike the amendment clause in the Air Jamaica case, there is no 

e21;press restriction in the D&:G Pension Plan Rule prohibiting the 

employer from amending the P1:m so as to enable any part of the trust 

fund to be used otherwise than for the exclusive benefit of members or 

other persons entitled to benefits under the Plan. There is no express 

pi-ohibition against any assets being returned to the employer. 

87. In my judgment, proposed amendment E fell within the power to 

amend set out in the Trust Deed and Rules of the D&G Pension 

Plan. If one regards the entire clause as  allowing for return of assets 

to the employer after certalin benefits are secured, the amendment 
? 

would be permissible. If one regards the clause a s  ambiguous, in ) 
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relation to a scheme that has not been wound up, provided the 

employer is acting in good faith, there would be nothing to prevent 

the employers from amending to clear up or remove the ambiguity, 

or to provide that any residual surplus should be allocated to the 

employer. The case of British Coal v. British Superannuation 

Scheme [I9951 1 All E.R. !312 supports that proposition. That case 

is authority for the proposition that although under trust law no 

one should be asked to exercise a discretion a s  to the application of 

a fund amongst a class of which he is a member, the analogy does 

not apply in the context of pension funds in relation to a fund 

which has not been wouncl up. In such a case, the employer, if he 4 
has the power to amend the scheme, is entitled to exercise it in any 

way which would further the purposes of the scheme and ensure 

that the legitimate expectations of the members are met without 

imposing any undue burden on the employer or building up an 

unnecessarily large surplus. It cannot be said therefore that any 

exercise of the power of amendment must be invalid if and in so far 

a s  the amendment might benefit the employer directly or indirectly. 



88. Had the amendment beer1 effected, one would have expected the 

trustees in fulfillment of their duties to the members to insist on 

enhanced benefits for the employees. At page 515, paragraph E of 

Re Courage, Millet J. said : 

Repayment (of the surplus to the employer) will, however, still 

normally require arnendnwnt to the scheme, and thus co-operation 

between the employer and the trustees or committee of management. 

Where the employer seeks repayment, the trustees or committee can 

be expected to press for generous treatment of employees cad 

pensioners, and the employer to be influenced by the desire to 

maintain good relations with its workforce. 

89. In addition, it seems clear to me that it could not properly be said, 

and there is no evidence tc~ support such a position, that there was 

any breach on the part of 13&G and Wines as employers to exercise 

the power to amend in good faith. Unlike in the Air Jamaica case, 

the proposed amendment was put forward at a time when the 

scheme was very much extant, the scheme was not discontinued, 

and there was no likelihood at the time that the Plan would be 

wound up. In addition, the proposed Amendment E proposed not 

only that the Rule deal expressly with the surplus and its return to 

the employers, but also that the onus of bearing the deficit be 

changed from the members to the employers. As to enhancing 

benefits. Mr. Rambarran advised: 

I f  there is a surplus on wind up, the Tiustees and the Employer 

usually improve benefits, pcvticularly for pensioners, and the balance 

reverts to the employer. 



The proposed amendment was that any residual surplus be allocated to 

the employer and "shall be in line with actuarial advice and the prevailing 

laws applicable to pension plans". 

Irr my judgment proposed Amendment E was not ultra vires the trustees 

or outside the power residing in. D&G and Wines and it was also not in 

breach of the obligation of good Eaith. 

Eptitlement to Iniunction 

9 In any event, the emp1oye.r~ D&G and Wines have indicated that t 

they have no intention of claiming any part of the trust fund-in 

letter dated November 20 2003, under the signature of Mr. Stephen 

Johnson to Chen Green and Co. They have not in fact made or 

attempted to make the amendment again. In my view there is no 

proper basis for granting an injunction in favour of the Claimants in 

respect of something which I lhave ruled the Defendant Employers had 

a right to do at the time and which they have indicated they are not 

pursuing anymore. In any event, if D&G and Wines were to try to effect 

this amendment again, new issues would obtain as the whole 

landscape of pension law him been changed by recent legislation. 

Under Section 35 of the ]?ensions (Superannuation Funds and 

Retirement Schemes)Act , 2004 and the Pensions (Superannuation 

Funds and Retirement Schemes)(Governance) Regulations, 2006, 

Regulations 18-24 there are a whole host of requirements, for 

example that the trustees must submit certain proposed amendments 

to the constitutive documents to the members for their approval, and 

the requirement that the Conmission must approve the amendments 

and that the amendment does not become effective before a date 

stated in a notice to be issued by the Commission. In addition, section 

32 of the Act sets out a prioritized basis on which the Commission will 

approach schemes put fonvartl by trustees for allocation of surplus. 



The Regulations interestingly define "constitutive documents" as  

meaning: 

the documents that establish and support the operation of a fund or 

scheme; that is the trust deed or master trust deed, plan rules, 

schedules and amendments thereto. 

9 1 .  It would appear that like Cooke P. in the Sulpetro Alberta decision, 

the Jamaican legislature bias given credence to the view that case 

by case determination as  to the destination of the surplus, and 

amendment to deal with sc~ch issues, are unsatisfactorily dealt with 

on the basis of the language of the constitutive documents from 

scheme to scheme. 

APPLICATION TO CROSS-EXAM[INE 

92. On the very morning when this matter was set to commence, 

scheduled for two days, Mr. Chen, on behalf of the Claimants, 

applied to cross-examine the persons who had deponed to Affidavits 

on behalf of the Defendants. Those persons are Mr. Ravi 

Rambarran, Actuary of thie D&G Pension Plan since 1997, Mr. 

Stephen Johnson, Legal Counsel and Secretary for D&G, an 

employer-nominated trustee of the Pension Plan and liquidator of 

Wines, and Ms. Jennifer Fcbreman, the Human Resource Director of 

D&G. The application was opposed by Mrs. Minott-Phillips on 

behalf of the Defendants. 

93. The C.P.R., Rule 30 (1),(:3) and (4) requires an application for 

permission to cross-examine the deponents of Affidavits to be made 

on notice. This applica1,ion was made without any notice 

whatsoever. Mr. Chen corkceded that notice was necessary, but 

asked the court to grant permission notwithstanding, and to 

abridge the time for making the application. He submitted that 

since the Claim Form raises questions of whether the employers 



acted in good faith, the court cannot do justice between the parties 

unless certain issues as  to the conduct of D&G and Wines are fully 

ventilated. He felt that there were gaps in Mr. Rambarran's Affidavit 

that could be clarified by cross-examination. 

94. I refused this application for a number of reasons. Firstly, this 

claim is a claim by way of fured date claim fonn and requires the 

Court's decision mainly Ion points of law. It does not concern 

substantial disputes as  to fact. When one looks at the factual 

matters raised by the Claimants and the Defendants in relation to 

the allegations of breach of an employer's obligation of good faith, 

whilst the Claimants make some bare assertions, one could hardly 

describe the issues joined as involving substantial disputes a s  to 

fact. The purpose of cross-examination is to explore and test the 

facts alleged where issues are joined, and to ferret out where the 

true and accurate accounl: lies. Cross-examination is not intended 

to be a carte-blanche opportunity for a party to supplement facts 

which that party itself has alleged sparsely. It is not meant to be a 

fishing expedition. Whilst the right to cross-exarnine(unless the 

court in exercise of its management powers restrains it) may follow 

automatically where there is a trial on viva voce oral evidence on 

examination-in-chief, or under the C.P.R., where the evidence-in- 

chief takes the fonn of witness statements, where the evidence is on 

Affidavit, the court's penni~ision must be sought. 

95. In addition I accepted MIS. Minott-Phillips' submission that the 

matter was set for only two days primarily because the matter was 

concerned mainly with matters of law and the issues of fact and 

evidence are largely unchallenged. Whilst there were three Affidavits 

filed on behalf of the Defendants, there were in the bundles filed 

thirteen Affidavits filed on behalf of the Claimants. If it was 

contemplated that cross-examination would take place, and the 

court would not usually contemplate allowing the Claimants to 



cross-examine without allowing the Defendants a similar right, then 

a hearing or trial for only two days would have been completely out 

of the question. It hardly needs stating that Mr. Chen's statement 

(which Mrs. Minott Phillips denies), that it was the understanding of 

the parties that they would estimate the trial period at two days, 

whether realistic or not, just to get the matter started, even if part- 

heard, is an affront to the present system of case management 

under the C.P.R. and flies in the face of judge-driven management 

of litigation. 

9 There were numerous case management conferences and even a 

pre-trial review, together spanning over a period of one year at 

which the Claimants failed to make any application for cross- 

examination. I also accepted Mrs. Minott -Phillips assertion( made 

in circumstances where two of the three witnesses sought to be 

cross-examined were not before the court) that the deponents of the 

Affidavits would be entitled to know that they are to be cross- 

examined before coming to court. 

97. Acceding to the Claimant's application would likely have resulted in 

a delay in the hearing and involve furture of new dates. I agreed with 

Mrs. Minott-Phillips that this matter does require speedy resolution 

in the interests of all conceined and that the interests of justice and 

dealing with cases justly, including ensuring that it is dealt with 

expeditiously and fairly, would not be best served by granting the 

application. 

98. I therefore refused the application to abridge time and refused 

permission to have the deponents attend for cross-examination. Mr. 

Chen asked for permission to appeal on the basis that this would be 

a procedural appeal. I indxated at the time that if permission is 

necessary, it is refused. It is interesting to note that Rule 1 .1  (8) of 

the Court of Appeal Rules, states that: 



"procedural appeal" means an appeal from a decision of the 

court below which (does not directly decide the substantive 

issues in a claim but excludes- 

p. anu such decision made durinq the course of  the trial or final 

hearinq of the proceedinqs. (my emphasis). 

9!13. After I had refused the application, Mr. Chen then claimed that the 

court would be "proceeding in the dark" and he asked that I require 

the Defendants to provide certain information, grouped under broad 

sub-heads, in relation to the Guinness transfer of funds, in relation 

to Wines, in relation to :investments and benefits. Mrs. Minott- 

Phillips pointed out to me that as  regards the requests relating to - 
> 

Guinness, certain amendiments to the particulars of claim and - .) 
discovery of a number of documents relating to Guinness were 

refused at the hearing of the pre-trial review by my learned sister 

Justice Mama McIntosh on the 24th of February 2006. That ruling 

has not been appealed from. A number of the requests for 

documents and informaticln were a mere repetition of the orders 

already sought and refused. by my learned sister. Also, although Mr. 

Chen's refrain was that the Defendants are improperly not 

disclosing information to the Claimants, I was satisfied that there 

had been satisfactory compliance with orders for disclosure herein, 

in particular in relation to the Court of Appeal's order of October 5 -. 
/' 

2005 concerning documents relating to the Guinness Pension cr', 

Scheme. In any event, if there were in actuality non-compliance, the 

proper way to deal with such alleged non-compliance would not be 

by making further requests for information here at the substantive 

hearing. I refused this, I must say, somewhat unorthodox, eleventh 

hour application which wa:s only entertained by me because of the 

nature of these proceedings, involving trusts and trust obligations 

and the employer's duties of good faith owed to its employees. 



ALLEGED BREACH BY DhG AND WINES OF THE EMPLOYERS' 

IMPLIED OBLIGATION OF GOOD FAITH OWED TO EMPLOYEES 

100. The claim mounted on belialf of the Claimants that the employers 

D&G and Wines have breached their obligation of good faith is an 

amorphous one, with the pleaded claim and the submissions 

differing in a number of ine,tances. 

101. Particulars 18-20 of the fuced date claim form are the only express 

areas of the Claim form where the alleged breach of the duty of good 

faith is set out and contend as follows: 

18. The First and Second Defendants have failed to administer 

the Pension Plan in the best interest of the members and former 

members. They ha~je caused the employment of several 

members to be terminated shortly before they attain vested 

interests in the pension scheme which provided that after 

twenty years service the members rights would become vested 

under Rule 6.. . . . 
19. By way of further example the Defendants have caused the 

amounts payable to the recipients of pension to fall 

substantially below the amount required to give a reasonable 

pension to the recipie,rlts of benefits under the pension scheme 

in circumstances where there is currently an actuarial surplus 

in the fund upwards of eight hundred million dollars and the 

said Defendants have ceased to contribute to the fund when 

the amounts paid to some of the pensioners is $700.00 per 

month. 

20. The Defendants have breached their duty to the members 

of the Pension Scheme to act reasonably and fairly as 

employers in the circumstances set out above. 



102. In the Claimants written submissions, at paragraph 11, they state 

that the breach of the duty to act in good faith has resulted in real 

and substantial loss and dm-nage to members and former members of 

all pension schemes. The consequence of the manner in which the 

employer has rrmnaged the pension schemes is that none of them 

have been wound up when they ought to have been or eke  closed to 

new members with the result that at no time have the rights 

conferred upon the members on a winding up, been triggered. The 

surplus has been passed Jiom fund to fund and latterly an attempt 

was made to amend the rules to provide that the surplus shall go to 

the employer and not be used to improve the benefits of the members - 
> 

on a winding up as has been the case from the inception. .-, I 

103. I intend to deal firstly witlh what I consider the expressly pleaded 

claims of breach of the employer's obligation of good faith, i.e. 

paragraphs 18, 19 and 20 of the Particulars of Claim. 

&,LEGED BREACH OF GOOD FAITH-TERMINATION OF 

mKPLOYMENT BEFORE RECEIVING VESTED INTEREST 

104. The Affidavit of Jennifer Foreman, Human Resource Director of 

D&G was sworn to on the 30th March 2005 and responds to the 

allegations set out in the fixed date claim form. There are several -. 
Z 

Affidavits filed on behalf of the Claimants on the 5th April 2005 in =L 

which the Affiants indicate that their employment was terminated 

before they received a vested pension. 

105. The Affidavit evidence is as follows: 

(i) Jennifer Dawkrins-Senice Administrator- Terminated 

by reason of redundancy on 17 July 1998- after 

eighteen years of senice; 



(ii) Dudley Murphy-Line Foreman-Terminated by reason of 

redundancy on 25 August 1996-after eighteen years of 

service; 

(iii) Ena Lue Fong-former employee of D&G-Affidavit 

states first eimployed 14 June 1982-terminated by 

reason of redundancy 31 December 1999. If date of 

termination correct, tennination was after over 1 7 years 

of s e ~ c e ( t h e  Affidavit mistakenly says eighteen years); 

(iv) Marlene Bascoe-Administrator-Terminated by reason of 

redundancy on 30 April 1998-after seventeen years and 

six months service; 

(v) Samuel Brooks- Siter- Terminated by reason of 

redundancy in 1995-after seventeen years of service; 

(vi) Lorna Brown-Accounts Payable Supervisor- Terminated 

by reason of I-edundancy on 28 February 1998-after 

nineteen years and eight months service; 

(vii) Eileen Harris-Administrator- employment 

terminated after nineteen years and five months service. (I 

note that Ms. Harris did not in her Affidavit disclose the 

reason for her tennination which Ms. Foreman states was 

on grounds of misconduct}; 

(viii) Henley Taylor-Former Trustee representing monthly 

and weekly paid workers-Terminated August 2 1 St 

2003-after fourteen years service. He states that on 

the 31St March 2003 and on the 30th June  2003 he 

was presented by Mr. Stephen Johnson, Company 

Secretary arid employer trustee, with a document 

authorizing D&G as  the designated body to which 

the surplus in the pension fund should revert in the 

event of the pension scheme being wound up. 

Henley Taylor says that he and two other employee 



trustees, namely Mr. Edward Forrester and Mr. 

Winston Hzu-rison refused to sign the document. 

106. The evidence put forward by the Claimants on this aspect of the 

matter is reproduced formula-like in each Affidavit as follows: 

During the time I was employed to D&G "Red Stripe9'(and each 

person claims to have been continuously employed), I made 

contributions to the pension scheme in accordance with the I 
I 

rules of the Pension scheme and the company made payments I 

to the pension scibeme which were attributable to my 

employment. - I 
I 

Upon the termination of my employment I received only a 
,) i 

refund of my contributions to the pension scheme with the 
I 

applicable interest eamed on such contributions. I did not 

receive any portion o f  the contributions made by the company 
I 

on my behalf as my rights had not become vested at the time of 1 
the termination of my employment with the company as I was 

not yet eligible to receive pens ion. 

107. All of the Affidavits except that of Henley Taylor, go on to state: 

Had I remained emplloyedfor a further(stated period) my rights 

under the rules of the pension scheme would have become 

vested and I would have become entitled to a pension under 3 

1 - - 
the pension scheme which would include the payments made 

by the company to the fund of the pension scheme and 

attributable to my erqployer. 

108. What do the Defendants for their part say? In the Affidavit of 

Stephen Johnson sworn to on the 3 1 S t  March 2005, at paragraph 

45, Mr. Johnson states that the fact that Mr. Henley Taylor and Mr. 

Edward Forrester were made redundant had nothing to do with 

their refusal to sign proposed Amendment E. 



legislation. I also had regard to clause 6(1) of the Principal Trust 

Deed which states that the statutory power of appointing new 

trustees shall be vested in the employer. In my view this 

amendment properly and lawfully fulfilled the agreement between 

D&G and its employees referred to in the particulars of claim. I 

reject the Claimants argument that this agreement required that 

the Trust of the Principal Trust Deed be brought to an end and a 

new scheme created. Franlily, if I were to rule in the circumstances 

of this case, including the language of the Trust Deed and Rules 

under consideration, and the commercial realities and agreements 

under discussion, that this was necessary, that would be a most 

impractical and pedantic ,approach. I would be countenancing a 

course which would be unnecessary, cumbersome and costly, and 

indeed, adverse to the :interests of the members themselves. 

Considerable costs and eFpenses would necessarily be incurred in 

closing down the existing scheme, thereby potentially depleting the 

fund, and added to that would be the costs of setting up a new 

scheme for the same employees. As Arden L.J. remarked in 

Stephens and others v. Bell and others, a construction which 

created a cumbersome and over restrictive regime may for that very 

reason (amongst others in this case) not be the right one . 

65. The Fourth Supplemental Trust Deed 1st November 1995-the 

Guinness Amendment. 

The evidence of the actuary Ravi Rarnbarran is as follows: 

The Claimants refer to the fact that D&G took over the business of 

Guinness Jamaica Limited["Guinness") Jamaica 'in or about 1995'. 

D&G closed the operations of Guinness Jamaica on a phased basis 

between 1988 and 1991. During that time, 19 employees of Guinness 

Jamaica were transferred from the Guinness Jamaica Pension Plan. 

~t the same time, thefunds previously held in the Guinness Jamaica 

Pension Plan were also transferred to the D&G pension Plan. The 



80. In Sweet and Maxwell's Law of Pension Schemes, a work by 

Nigel-Ingles-Jones,Q.C. Chapter 12, there is an interesting 

discussion on surpluses. At paragraphs 12-09, 12- 1 1 ,  and 12- 12 it 

is stated: 

Some discussion of the concept of surpluses in pension schemes is to 

be found in the judgment of Walton J. in Re Imperial Foods Ltd. 

Pension Scheme.The benefits in the scheme in question on retirement 

age were the product of thle number of years of membership of the 

scheme and a fraction oj- the final salary of the member. The 

participating employers met the cost of providing the benefits of the 

scheme in excess of the arnounts paid by the members by way of 

contributions. The members had no right to increases in benefit if the 

scheme was in surplus, since these could be vetoed by the 

participating employers. There was no provision, however, for the 

return of any surplus which might emerge on a winding-up of the 

scheme to the employers. On these facts Walton J. held that a 

surplus in a scheme wm; best regarded as temporary surplus 

fmding by the employers. 

The situation was further clarified by the judgment of Millet J. in Re 

Couraae Group's Pension Schemes, where the scheme contained 

similar provisions to those discussed by Walton J. in Re Imperial 

Foods Ltd. Pension Schen~g. Millet J. said: 

Employees are obliged to contribute a fixed proportion of their 

salaries or such lesser suml as the employer may from time to time 

determine. They cannot be fiequired to pay more, even if the fund is in 

deficit; and they cannot de,rnand a reduction or suspension of their 

own contributions tf it is in surplus. The employer, by way of 

contrast, is obliged only to make such contributions if any as may be 

required to meet the liabiliti~s of the scheme. I f  the fund is in deficit, 



109. In her Affidavit Ms. Jennifer Foreman states that both Mr. Taylor's 

and Mr. Forrester's posts were made redundant a s  a result of 

restructuring exercises. The decision to make these two gentlemen 

redundant was taken by their immediate managers who had no 

connection with the pension plan. She states that most of the other 

persons mentioned in paragraph 18 of the particulars (Eileen Harris 

she states was dismissed for misconduct) are also no longer 

employed to D&G because their posts have been made redundant. 

She stated that D&G periodically undertakes restructuring 

exercises in a n  effort to increase efficiency, reduce costs and remain 

competitive in the market place. In paragraph 9 of her Affidavit, she 

speaks of these ongoing structural changes ensuing since Guinness 

assumed control of D&G.I take that to be a n  inadvertent error and 

presume, based on other uncontested evidence, that she really 

meant that there were ongoing structural changes since D&G 

assumed control of Guinness. She indicates that over the period the 

number of employees was reduced from two thousand five hundred 

to five hundred a t  one paint. Amongst the many changes which 

took place were the sale of D&G Winery and D&G's soft drink plant, 

along with closure of their Montego Bay and crown cap plants. 

110. I found it useful to have regard to an analysis of the number of 

persons leaving D&G's business between 1997 and 2003 which was 

carried out by LOJ and exhibited to Ms. Foreman's affidavit and 

referred to by her. The number of persons with just a few years 

remaining to vest in the category 2.01 to 3.99 years remaining to 

vest were similar to those having a relatively long time remaining in 

order to obtain vested interests, i.e. 19 to19.99 years. This analysis 

shows that the persons le~iving over those years was certainly not 

confined to those who were about to obtain a vested interest. On the 

contrary, although in overall numbers more persons who had not 

yet received a vested interest were terminated than persons who 



their obligation of good faith owed to employees or former 

employees. 

114. In paragraph 28 of his Afficlavit the Actuary Ravi Rambarran states: 

The Claimants have neglected to mention what are in my view very 

significant amendments to benefits. These amendments were based 

on my reports. The changes are summarized asfollows: 

BENEFIT PRIOR TO 1997 POST 1997 

Vesting condition 20 years of service 5 years of service and a 

And age 45 minimum benefit equal 
to twice member's 
basic contributions 
and interests 

Eligibility 

Early Retirement 
Benefit 

1 year of employment 1st of the Month after 

appointment to 

permanent staff. 

Eligible after 20 years Eligible after 5 years 

Disability Benefit Eligible (after 10 years Eligible after 5 years 

None Spouse's Pension 50% of Member's 
pension 

Based on salary and Based on salary and Late Retirement service at Normal service at Actual (late) 
Retirement Date Retirement Date 

1 15. At paragraphs 29 to 34 Mr. Rambarran states: 

29. It is uncommon for pension plans to guarantee or post retirement 

increases. The latter are ~csually granted at the discretion of the 



trustees and employers and are funded from windfall profits. The 

Trustees of the D&G Pension Plan have a history of exercising their 

discretion and paying posi! retirement increases. The trustees have 1 
I 

agreed to set aside asses to fund future annual post-retirement 
I 

increases of 4% below infltztion, or lo%, whichever is lower. This is I 

uncommon, but ve y sound pension practice. The Trustees have paid 

increases in line with this Formula from 1 999 to 2005. 1 
30. There were also ad hoc increases prior to 1999. For 1 

I 

example, in 1 991, tht? D&G Plan paid an increase of 40% with I 

a minimum pension of $7,200.00 per annum In 1995, an 
I 

increase of inflation from last review with a minimum of - I 

$24,000.00 per annLLm In1 998, an increase of inflation from 

last review with a minimum of $ 42,000.00 per annum This is 
I 

ve y sound pens ion practice. 1 
32.. .The D&G Pension Plan has evolved into a financially ~ 
healthier, more e#icknt, and considerably more generous plan 

to its members because of the changes. I 
34. I believe that the D&G Pension Plan is financially healthy 

and well-run. It provides benefits that are more generous than 

its corporate peers. 

116. That is the essentially unclnallenged evidence of the actuary. I note 

that at paragraph 45 of tlie Claimants' written submissions they 
- ). 

acknowledge that D&G has from time to time enhanced the 
- 

pensions of the present perisioners upon the recommendation of the 

actuaries , based upon the size of the fund, including the surplus, 

with the latest enhancement they say being increase in pensions in 

2003. The Claimants asserl. that none of the enhancements apply to 

the Guinness pensioners. However, I have not been able to trace 

any evidence that the Guhness pensioners were treated differently. 

117. In his Affidavit of 31St March 2005, Mr. Stephen Johnson speaks to 

the fact that members are given handbooks relating to the Plan and 



are provided with updated1 issues of the handbook throughout the 

period of their employment. He also indicates that seminars 

addressing Pension Plan issues are held with the employees from 

time to time. In other words, employees and members are kept 

well-informed of developments and in relation to the Plan generally. 

118. In the last actuarial Valuation as at December 3 1 2003, the surplus 

was valued at one billion, one hundred and fourteen million dollars 

($1.114 billion). This surplus is referred to in the letter from 

Rambarran and Associates Limited to D&G dated 20th August 2004, 

exhibited to the Affidavit of Stephen Johnson. The last actuarial 

Valuation Report was done as at 31 December 2002. The next 

Report was due in December 2005. At paragraph 5.2 of the 2002 

Report it was stated that the change in surplus from $604 million 

as at 31 December 1999 to $882 million as at 31 December 2002 

arose primarily from termination profits and investment returns. 

119. This question of whether the employers have breached their duty of 

good faith in allegedly failing to provide a reasonable pension must 

be viewed in the context of a defined benefits scheme. As stated 

previously, in such a scherne the pension entitlements of members 

is primarily calculated by reference to a formula which has the 

members' earnings and years of service as the main factors. The 

primary entitlement of the rnembers is to the promised benefits. The 

employer D&G bears the investment risk of providing the benefits 

because the benefits are independent of the performance of the 

assets. If the fund is for whatever reason or under any 

circumstances in deficit, it i.s the Employer who is obliged to protect 

the Members from any diminution or reduction which might occur 

and to pay any shortfall. 

120. I accept that an actuariall surplus is really based on various 

assumptions and in an on-going scheme, it is in a real sense 

ephemeral, here today, gone tomorrow. It reflects what is referred to 



as  an actuarial snapshot, on the basis of certain assumptions a s  at 

a certain past date of the funding of the Plan. 

121 .  In Re Coura~e Millet J. gave guidance a s  to the significance of 

surplus in relation to the employer's obligation to pay anything. 

Said he: 

I f  the fund is in deficit, the employer is bound to make it good; if it is 

in surplus, the employer has no obligation to pay anything. 

Employees have no right to complain iJ while the fund is in surplus, 

the employer should require them to continue their contributions while 

itself contributing nothing. 

In the instant case, it is tlqually true that the employees had no - 
right to complain when the employer, while the fund was in 

I ?  

surplus, contributed nothing and took a "Pensions holiday." 

122. Imperial Group Pension Trust Ltd. V. Imperial Tobacco is a case 

in which Sir Nicholas Eh-owe-Wilkinson V-C points out the 

important distinction between fiduciary powers and the implied 

obligation of good faith. Irl this case it was pointed out that the 

employer's right to give or withhold its consent to an increase in the 

pension benefits payable tcl members of its pension fund was not a 

fiduciary power, but that the employer was subject to an obligation 

of good faith. At pages 604j to 605a the learned Vice-Chancellor 

points out that if the poweir of the company under consideration in il 
i. . i L 

that case were a fiduciary power then the company would have to 

decide whether or not to consent to an amendment by reference 

only to the interests of members. However, that is not the case in 

relation to the implied obligation of good faith. In such a case the 

employer is entitled to have regard to its own financial interests 

provided that in so doing it does not breach the obligation of good 

faith to its employees. 

123. In this case, the C1airnanl.s are alleging that the employers have 

failed to provide a reasonable pension in the circumstances. 



However, what is a reasonable pension, and reasonable in whose 

eyes, and in what economic climate? I find the discussion a t  page 

605 e of the Imperial Tobacco case most instructive. Browne- 

Wilkinson V-C states: 

I can see no necessity to engraft an implied obligation of 

reasonableness onto the company's right to refuse consent 

under clause 36. On ithe contrary, there are many good reasons 

why such a limitatio,n should not be implied.. . . . . in all pension 

schemes, including this one, the company has a direct personal 

interest in how the .scheme is to operate for the future. & 
chanqe in benefits mau well be reflected in the company 

havinq to make increased contributions. What is "reasonable" 

from the point of view of the cornpanu mau be unreasonable 

viewed throwh the eves of the pensioners. Which viewpoint 

would the court have to adopt in testinq reasonableness? 

Would the court have to seek to balance the reasonableness of 

both viewpoints? . . . (my emphasis). 

124. In my judgment there has been no breach of the obligation of good 

faith by D&G and Wines. I accept that the plan is a well-run plan 

that provides more generollsly for its employees than it did in the 

past, and provides more generously than some of its .corporate 

peers. I hold that the plan is not administered poorly .If the 

pensions for some member:; appear low, and I am sure that it must 

appear so in the eyes of tlie employees and pensioners, indeed in 

the eyes of the majority of'. Jamaican residents in our challenging 

economic circumstances, this is not a s  a result of any breach on the 

part of the employers. 



OTHER ALLEGATIONS ABOUT BREACH OF OBLIGATION OF GOOD - 
FAITH -- 

125. I now turn to consider the other aspects of the, as I said previously, 

non-specifically pleaded aspects of the submissions regarding 

breach of the obligation of good faith. I have already indicated that 

the employers attempt to amend as set out in the proposed 

amendment E was not in breach of this implied obligation. As 

regards the claim that th~e existing scheme ought to have been 

wound up, when Wines was added, or at any other stage when 

amendments complained of were made, the first point I wish to * 
make is that the question of whether and when to wind up the Plan i' 

was under the Trust Deecl and Plan rules at all material times a 

matter within the sole purview of the employers. In exercising that 

power, as with any other power or discretion under the trust deed 

and rules, the employer must exercise the power in keeping with 

the implied obligation c ~ f  good faith. However, it must be 

remembered that the express main purpose of the scheme is the 

securing of pensions on retirement for the employer's present and 

future members and other benefits for such members and after 

their deaths for their widows and or designated beneficiaries. 

Winding up the plan does not form part of that purpose as the 
d TJ 

+ 
employer, as stated in clause 15(a) of the Rules, "hopes and expects 

to continue the plan indeiinitely". This is not a case like the 

Jamaica case where the company had in fact and as a matter of 

law discontinued the plan by contributions ceasing to be made and 

therefore in which one woilld expect the employer to go on to the 

next stage after discontinuance and wind up the plan. I do not see 

how it could be said that the employers were in breach of any 

obligation of good faith in not choosing to wind up the plan at a 

time when it was vibrant, on-going and providing pensions for its 



employees and positioned to continue providing pensions to those 

employees, pensioners and future employees and members. There is 

in any event no evidence that the Plan was in surplus in either 

1979 or 1985, the dates mentioned in the Claim. There is therefore 

not even a proper factual basis for saying that any employees were 

parted from surplus. In fact, the evidence of Mr. Rambarran is that 

in both those years the fund was in deficit and D&G funded the 

deficit and members were paid unreduced benefits. I have already 

held that there was poweir to amend as set out above and there 

would have been no need, indeed it would have been impractical, 

not to mention costly, to g,o and wind up the pension scheme and 

then start a new one. 

1126. I will now deal with the Claimants assertions that D&G have acted 

in breach of the obligation of good faith in not winding up the 

schemes when they ought to have and preventing members from 

getting enhancement of benefits to which they would have been 

entitled. The Claimants also say that the Guinness employees have 

been parted from the suq)lus which existed in that Scheme, and 

that the Wines employees have been parted from the surplus if any 

existing in the Wines Schenne. Further, that D&G then attempted by 

proposed Amendment E to cause the surplus to go to the Employer 

on a winding up. The Cl~umants in essence are saying that the 

employers have been operating with a hidden agenda all along and 

essentially, saying that the employers had a collateral purpose in 

putting forward proposed Amendment E. 

127. There are a number of difficulties with the Claimants' proposition. 

Firstly, as stated above, there is no evidence that there was any 

Wines Pension Scheme or any surplus or any right or entitlement to 

enhancement of benefits in any such Scheme. The evidence is that 

the assets of the Guinness Pension Scheme, which must include an 

actuarial surplus, have been transferred to the D&G Pension Fund. 



Pensions of vested Guinness members are paid from the D&G fund. 

Under the Guinness True't Deed the Employer was entitled to the I 

surplus or to instruct what was to be done with the surplus after 1 
I 

obligations under the Sc:heme were satisfied-clause 35(iii) of the 

Guinness Pension Plan Rules. In any event, D&G and Wines cannot 

be said to have caused any employees to be parted from surplus. 

The assets of the Guinness Scheme are available to the former 

Guinness employees in their capacity presently as D&G employees. 
I 

What the Claimants are claiming, if they are correct, would amount 

to a plot on the part of I)&G of which Prince Machiovelli himself I 
would have been proud. It would mean that over the last couple of - 

decades, D&G had as ils intention all along to part different 
~j I 

employees from their surplus. In the case of Wines, there could 

hardly have been such a plot when there is no evidence of any 

Wines Pension scheme, mluchless surplus or a right to enhanced 

benefits. In the case of Cruimess, on a winding up their former 
I 
I 

employer Guinness had 1:he right to deal with the surplus. In 

relation to proposed Amendment E, on the Claimants' hypothesis, 

the employers decided to wait many years, before effecting their 

coup de gras to take the s ~ ~ r p l u s  away from the employees, carrying 

out the various amendments over the several decades, with this 

ultimate end of extracting the surplus ever in mind. This is in my . 
} 

view a very far-fetched prolposition, which leads the court down the L 

meandering and slippery slopes of speculation and assumption. 

There is no sound evidential basis to support this melting pot of 

allegations. 

128, In the course of his oral submissions, Mr. Chen submitted that one 

of the primary complaints of the Claimants is that the Guinness 

Pensioners have been separated from the Guinness fund and the 

surplus in that fund. When the Guinness take-over by D&G took 

place, 19 members of the Guinness scheme were transferred and 



the assets of the Guinness scheme were transferred into the D&G 

scheme. He referred to paragraph 15 of Mr. Rambarran's Affidavit 

evidence which shows that up  to the year 1985 the D&G fund was 

in deficit. Mr. Rambarran's affidavit also states that during 1979- 

1993 when the plan had a deficit D&G funded the deficit and 

members were paid unrelduced benefits. The table provided in 

paragraph 15 actually shovis the fund a s  being in deficit from 1979 

to 1990, and not 1993. In 1990 the fund was in surplus. Mr. Chen 

submitted that between 19185 and 1990 the extraordinary event of 

the movement of the funds from the Guinness Pension Scheme into 

the D&G pension scheme occurs. Mr. Chen asked me to draw the 

inference which he says is :reasonable, that the surplus came about 

a s  a result of the transfer of the Guinness assets. As Mrs. Minott- 

Phillips submitted, there is no proper evidential basis upon which I 

could draw that inference.. On the contrary, the evidence in the 

actuarial reports is that certain movements or increases in surplus 

were a s  a result of termination profits and investment yields. See 

also the evidence of Mr. Stephen Johnson a s  to the performance of 

the Plan after the "Investn-lent" Amendment. I see no proper basis 

on which I should draw the inference which Mr. Chen has asked 

me to draw and in any event, in light of amendments regarding 

Guinness sought and disallowed, I see no relevance of such a i. finding to the claim as  pleaded regarding Guimess employees. 

129. Before leaving this aspect of the claim with regard to Guinness, I 

wish to mention the case (of Mr. Horace Brown. Mr. Brown swore 

Affidavits in this matter in his capacity as a Guimess employee 

who was transferred to DBrG. Some of the documents exhibited to 

the Defendants' Supplemental List of Documents, notably 

correspondence passing from D&G to LOJ, indicate that there are 

or have been some administrative discrepancies in relation to Mr. 

Brown, notably the correct entry of the date of his employment to 



Guinness, as  opposed to a11 entry simply of the date of transfer from 

Guinness to D&G -letter August 4, 1997-D&G to LOJ. The effect of 

that would be to incorrectly lessen his years of pensionable service. 

It is also clear from the ccrrespondence that D&G has been trying 

to have these administrative matters straightened out. The letter of 

February 10 1998 to the Trustees of the D&G Pension Plan does 

show that the opening balance in the D&G Pension Plan accounts 

includes as  it ought to do, Mr. Brown's Guinness contributions. 

This is an administrative problem, and if there are still any matters 

not clarified, they need to be straightened out immediately. These 

administrative matters do not affect the substantive questions -. 
r 

which have been brought before me for resolution. ) 

1;30. Mr. Chen further submitled that the D&G Pensioners, those in 

receipt of pensions from the D&G fund have gotten an  extraordinary 

ride, as  their money is topped up from time to time as  inflation 

reeks havoc. He claimed that the Guinness personnel who were 

transferred are not getting any such benefits. As previously stated, 

there is no evidence whatsoever that the Guinness personnel were 

or are being treated any differently, and in any event, they became 

employees of D&G. It is also a little difficult, and disturbing, to see 

how the submission about the D&G pensioners could be made 

about them "getting this extraordinary ride" a s  the Claimants . 
\ - 7 

purportedly represent their interests a s  well. 

1 :3 1. Estoppel and Acquiescencg 

In relation to the issue of the addition of Wines a s  an  employer to 

the Plan and in relation to the other amendments to the Plan, the 

Defendants contend that the Claimants had for a long time 

acquiesced in the amendments to the Principal Tmst Deed, the first 

of which took place twentlr seven years ago, and the last of which 

took place eleven years ago. The argument continues that the 



Claimants are now estopped from challenging the continued validity 

of these amendments. 

132. Reliance has been placed on an excerpt from Sweet and Maxwell's 

Law of Pension Schemes at  pages 2003 to 2004, where it is stated: 

2-06 Now that pensiton schemes are becoming more litgious, 

wider consideration is being given to the application of other 

aspects of the law beside trust law to them This is typified by 

the underlining of the contractual aspects of pension 

schemes. .. ..In recent cases the law of estoppel has been 

applied to explanatonj booklets.. . . . 
2-07 The principle of estoppel which may be applied is that of 

estoppel by conventic~n. This is most conveniently to be found 

in the case of Amtxlgamated Investment and Property 

Companu LimiteaIn Liquidation) v. Texas Commerce 

International Bank Limited (11 9821 1 Q.B. 84 at 122) where 

Lord Denning said: 

Conclusion 

The doctrine of estoppel is one of the mos tflexible and useful in 

the armoury of the law .But it has become overloaded with 

cases. .... It has ez~olved during the last 150 years in a 

sequence of separate developments: proprietary estoppel, 

estoppel by represen tation of fact, estoppel by acquiescence 

and promissory estoppel. At the same time it has been sought 

to be limited by a se~ies of maxims: estoppel is only a rule of 

evidence, estoppel cannot give rise to a cause of action, 

estoppel cannot do away with the need for consideration, and 

so forth. All these can now be seen to be merged in one general 

principle shorn of limitations. When the parties to a transaction 

proceed on the basis of an underlying assumption-either of fact 

or of law- whether due to misrepresentation or mistake makes 

no dflerence-on which they have conducted the dealings 



between them-neither of them will be allowed to go back on 

that assumption when it would be unfair or unjust to allow him 

to do so. If one of them does seek to go back on it, the Courts 

will give the other such remedy as the equity of the case 

demands. 

In the same case Brczndon L.J. ( as he then was) quoted with 

approval the following passage from the Third Edition of 

Spencer Bower and Turner, Estoppel by Representation, where 

the authors of that work said: 

This form of estoppel is founded, not on a representation of fact 

made by a represenbr and believed by a representee, but on 

an agreed statement of facts the truth of which has been 

assumed, by the co~~vention of the parties, as a basis of a 

transaction into whkh they are about to enter. When the 

parties have acted in their transaction upon the agreed 

assumption that a given state of facts is to be accepted 

between them as true, then as regards that transaction each 

will be estopped as against the other from questioning the truth 

of the statement of fants so assumed. 

The Defendants go on to ,argue that the addition of Wines as an 

additional sponsor to the l?lan was well-known to members of the 

Plan (and their union representatives) since it took place twenty 

seven years ago and the ~nembers booklets and handbooks since 

1979 make such change clear and it has never previously been a 

matter which the Claimanl:~ have sought to challenge, at least not 

before 2003. All parties, the Trustees, D&G, Wines, the Plan 

members, whether currenl: or former members of D&G or Wines, 

and until recently, even th.e Claimants, proceeded on the common 

assumption that the admission of Wines and its employees into the 

Plan, and all the other amendments, including the Guinness 



amendments, were perfectly lawful and valid. See also the matters 

alleged in paragraph 22 of !:he Amended Defence. 

134. In Tolley's Pensions Law, under the heading "Amending an 

Occupational Pension Scheme", at  paragraph F1.4 the learned 

authors express the followiing view:- 

A breach of trust or unlawful amendment under the trust documents 

cannot become valid merely by the passage of time as can happen in 

a breach of contract, although the employer and the trustees may  be 

estopped by member annol~ncements ( see Icarus [Hertford) Limited 

v. Driscoll119901 P.L. R. 1 .  

1:35. In the Icarus case, benefits provided by the rules were reduced 

rather than enhanced by reason of the booklet. The scheme was 

established by a trust deed between the Claimant principal 

employer and Prudential Assurance Company. The deed recited that 

the principal employer hald determined to establish a retirement 

benefits scheme for various employees and that the Prudential were 

willing to grant insurances to provide the benefits under it. It was 

held by Mr. Justice Aldous, after referring to the Amalgamated 

Investment decision, sitting; as  a Judge of the Chancery Division, at 

paragraph 15 of the judgment that: 

All the parties to the scheme, namely(the principal employer), the 

Prudential and the members:, have since 1 978 proceeded on the basis 

that the accrual was 1/270h and they cannot now go back on it. 

Further I believe it would not be unjust or unfair to hold them to that. 

In fact it would be odd for me to decide that the rate was 1 /60th or 

1 /80h when all the parties had accepted and worked on the basis 

that it was 1 /270fh. 

136. Although the authors of Ilblley's Pensions Law refer only to the 

employer and trustees being estopped and refer to Icarus, Aldous J .  

actually held the members estopped as  well. Initially I had some 

reservations about applying the principles of estoppel by convention 



since it requires a wide clefinition of transaction in order to find 

members of Pension funds to be parties to transactions. I was 

concerned about applying the doctrine where the members are 

saying there is no valid power to amend. In addition, the Claimants 

here are a large class of persons, who would have become members 

at different times. 

137. However, in the present case, all of the interested parties, namely 

the Employers, the trustees and the members, have proceeded, and 

had dealings, on the basis that there was power to amend the Trust 

Deed in the manner carried out over the past 27 years. This has 

resulted in, amongst other matters, the admission of Wines and its - 

\ ,J 
1 

employees to the Plan from as  long ago as  1979. I accept that 

members' booklets and handbooks since that date have made such 

changes clear to members, The Claimants prior to 2003 accepted 

without complaint the widening of investment powers under the 

Plan which took place almc~st 24 years ago. The inclusion of worker 

-nominated Trustees was accepted almost 2 1 years ago. In addition 

the parties all proceeded on the basis that the importation of 

Guinness employees from the Guinness Plan almost 11 years ago 

took place validly. 

138. Further, as  I have held prc:viously and as is common ground, none 

of the amendments has adversely affected the benefits of the ) - - 
members. Indeed, some ol the amendments, in particular relating 

to the widening of the Investment powers and the inclusion of 

worker-nominated trustees have been beneficial to the 

members/employees. 

139. In my judgment, in all the: circumstances of this case, it would be 

unfair and unjust to allour the Claimants to now go back on the 

assumptions that there was a valid power to amend and that the 

amendments were valid. I therefore hold that even if the power of 



Amendment or any of the amendments were invalid, the Claimants 

would be estopped from raising these issues now. 

140. The Defendants have also sought to argue in the alternative 

(paragraph 94 of their written submissions) that, even if the court 

were inclined to accept the Claimants' contention that there is no 

valid power of amendment and that the absence of a valid power of 

amendment invalidated the amendments made over the last 27 

years, the Defendants wou~ld be entitled to rely on section 59(7) of 

the Pensions [Superannua~tion Funds and Retirement Schemes), 

2004 which states that: 

Where prior to the appointed day [ March 1st 20051, bona fide 

decisions were made by trustees, those decisions, shall, on and after 

the appointed day continue to be valid decisions until revoked. 

141. The marginal note to section 59 is "transitional". I do not think that 

this section would protect decisions taken if there exists no power 

to make that decision. The question of the bona fide nature of a 

decision rests on the presuinption that there was power to make the 

decision in the first place. I disagree with the Defendants that the 

words "until revoked" is a1 reference to the Trustees deciding to 

change or take back a decision previously made, I suppose as 

opposed to revocation by tlhe court. I do not think that this to my 

mind, rather innocent provision, tucked away as  the last provision 

in the Act, has or was intended to have, such a sweeping effect on 

the substantive law. 

142. The various types of Relief Sought 

(d) Entitlement to the injt~nction sought 

As discussed above, in my view, the Claimants are not entitled to an 

injunction to restrain the Ilefendants from amending the Rules of 

the Pension Plan to provide that any surplus in the funds of the 

Pension Plan shall be payable to the employers or any of them 



(e)Specific Performimce 

143. As discussed above, the Cllaimants are not entitled to an order for 

specific performance. There was no amendment to the contracts of 

employment of D&G1s weekly and monthly paid workers to the 

effect that the Principal Tnlst Deed would be brought to an  end and 

a new Scheme created. The Third Supplemental Trust Deed dated 

19 December 1985 by which the Trust Deed was amended to 

provide for trustees representing the weekly and monthly workers 

was a valid amendment. ' f i is  amendment effected the agreement 

between D&G and its weekly and monthly paid workers in or about 

1985. 

( f )  If the amendments or any of them are invalid, what 

are the conseque!ntial effects on the Plan? 

144. The Claimants argue that that there was no valid power of 

amendment and therefore all the amendments made to the Trust 

Deed are void, and of no effect. They say that consequently, the 

trusts of the D&G Pension Plan terminated. I entirely agree with the 

Defendants where they :jay at  paragraph 99 of their written 

submissions that there is neither logic nor legal precedent which 

support the Claimants' contention, and a s  to the latter, certainly 

none were cited to me. If the Claimants were correct that there was 

no valid power to amend, and I have already held that they are 

incorrect, then the Plan ~vould continue to exist on the original 

terms of the Principal Trust Deed of 1971. If the Court had found 

that the power to amertd did exist, but that any particular 

amendment was unautho:rized and invalid, then the Plan would 

continue to exist on the terms of the Deed in existence prior to the 

particular invalid amendment. 



145. It cannot be denied that if the Plan had to now in the year 2006 be 

operated in its 1971 terms, that would be an administrative 

nightmare, including many beneficiaries losing benefits to which 

they are presently entitled, trustees seeking to recover 

overpayments made to members under the invalid amendments, 

the trustees being faced with the task of removing from the Pension 

Plan employees who should not have been admitted to the Plan, 

and the list goes on. 

146. (g) Termination by operaticon of Law 

I can find no basis in law for saying that the D&G Pension Plan 

would have been terminated upon the occurrence of any of the 

amendments, whether on 1st January 1979 or on 19th December 

1985 as the Claimants have pleaded. I have also perused carefully, 

the cases where amendments have been held to be invalid and I 

have not found one that !jupports this proposition. This is not a 

case involving discontinuar.~ce of the Plan by operation of Law. 

147. (h) Distribution in accordimce with winding up Rules of Plan? 

In addition to the forgoing, the Claimants also ask the Court to 

order that the consequence of the termination of the Plan in 1979, 

the date of the First Arnentdment, is that the funds of the Pension 

Plan are to be distributed l;o all employees who have contributed to 

the Plan from and since January 1979 in accordance with the 

provision of the Rules applicable upon a winding up of the Plan set 

out in Rule 15 of the Plan liules in its unamended form. 

148. This argument is patently wrong. Only D&G under the Plan had the 

right to discontinue it. The effecting of invalid amendments would 

not constitute an act of discontinuance. The Air Jamaica case gives 

a clear exposition on when it is that a Plan is discontinued. It 

sounds fairly obvious, but the Plan is really discontinued when it 



ceases to be a continuing one. A Plan ceases to be a continuing one 

when it is closed to new entrants and contributions cease to be paid 

in respect of existing members. The D&G Plan was a f a r  cry from 

discontinuance at the time of the 1979 amendment. 

149. (i)Resulting trust 
I 

The Claimants seek in the alternative the court' declaration that I 

from and after the lSt January 1979 that portion of the fund 

attributable to members contributions be held in trust on a 

resulting trust for the merrtbers who have made contributions to the I 
fund at any time from tlie lSt January 1979. A resulting trust 

happens because the intended purposes have failed, and Lord 

Millet's judgment in the Ail- Jamaica case, at 372 j, makes it crystal 

clear that a resulting trust arises dehors the scheme. The intended 
)~ 

purposes of this Trust have not failed. I have also found no support 

in the authorities or in principle for the Claimants argument that if 

the amendment was invalild a resulting trust would arise in favour 
~ of the members to the e:uclusion of the other contributors, the 

employers. No resulting tnlst arises in this case. 

150. (j) Constructive trust 

The Claimants also seek to have that portion of the fund 

attributable to the employlzrs' contribution held on a constructive 

trust in favour of the members. There is no legal basis whatsoever I 
upon which such a claim clould arise. At page 300 of Underhill and 

Mayton's Law Relating to Trusts and Trustees Butterworth's 

(14th ed.) there is a helpful description of the manner in which 

constructive trusts arise a i d  it is clear that even if the Claimants 

had succeeded in establishing the invalidity of the amendments, 

there are no circumstances here present on the basis of which the 

court could predicate a constructive trust. 

15 1. (k) Funds from Guinness Pension Plan 



There is no proper basis fior a declaration that the funds brought 

into the D&G Pension Scheme from the Guinness Pension Scheme 

should be held on a resulting trust or on a constructive trust for the 

members of that Plan. 

152. (1) Removal of Trustees 

There is no allegation in th:is.case of any breach of trust against the 

Trustees in this case and there is no evidence of inappropriate or 

fraudulent behaviour on their part. I can see absolutely no basis for 

ordering their removal and appointing new trustees. 

153. APPLICATION TO AI)D THE FINANCIAL SERVICES 

C COMMISSION 

On the 23rd of March 2006, towards the end of his submissions, Mr. 

Chen applied to add the Financial Services Commission "the 

Commission" as a party to these proceedings. Mrs. Minott-Phillips 

opposed the application. NIr. Chen referred to sub-section 27(6) of 

the Pensions (Superannuation Funds and Retirement 

Schemes)Act, 2004 which. states: 

The Commission shall be a party to any proceedings for the winding 

up of an approved superan~~uation fund or approved retirement fund 

and the trustee or provisiorlal trustee, as the case may be, in such 

winding-up shall give the Commission such information about the aff 

-airs of the fund or scheme as the Commission may require from time 

to time. 

1 4  Mr. Chen submitted that section 27 leaves no discretion with the 

court and that once proceedings come before the court for the 

winding up of a Pension Scheme the Court must bring the 

Commission in as a party. He also referred to Rule 19.2(3) of the 

C.P.R. which states: 

19.2(3) The court m a y  add a new party to proceedings without 

an application, if - 



(a) it is desirable to add the new party so that the court can 

resolve all the matters in dispute in the proceedings; or 

(b) there is an issue involving the new party which is connected 

to the matters in disjmte in the proceedings and it is desirable 

to add the new party so that the court can resolve that issue. 

155. Mr. Chen further submitted that it is not only desirable, but 

mandatory to have the Commission joined as a party. In these 

circumstances he submitted that the Commission should be joined 

as a Defendant as it would seem that the Claimants not having 

consulted the Commission beforehand, and not having obtained its 

consent to be joined as a Claimant,(see subsection 19.3(4) of the 

C.P.R.), the Commission rr~ust be joined as a Defendant. Mr. Chen 

had at an earlier point in 'his submissions indicated that he might 

apply to have the Commission added as a party in order for him to 

obtain certain information.. The Commission as the regulatory 

body for the Pensions Industry is given under sections 23 and 24 of 

the Act, standard powers which it has under other legislation in 

which it is given regulatoly responsibility, to make investigations 

and to obtain and require: information. Some of this information 

was information which hati already been sought by the Claimants 

by way of court orders and which was refused at the pre-trial review 

as I indicated earlier in this judgment. Mr. Chen claimed that the 
1 
i 

Claimants are asking for the scheme to be wound up and new 

trustees appointed. He indicated that the allegations as to bad faith 

of the employers constitute a large aspect of this claim. 

156. To get a sense of what the new Act is concerned with where it deals 

with winding up, it is necessary to look at a number of 

provisions(indeed at the whole Act), and I set out here the most 

pertinent provisions of sect:ion 27. 

27-(1). The court ma.y order the winding-up of an approved 

superannuation fund or approved retirement scheme in 



accordance with this Act or regulations nuzde hereunder or the 

Trust Deed or Master Trust deed, as the case may require. 

(2) An approved supc?rannuation fund or approved retirement 

scheme may be wound up- 

(a) subject to subsecti~ons (3) and (51, on the petition of- 

( i )  the Commission; or 

(ii) the trustees who shall 

(A) give the Commission ninety days' 

notice of their intention to do so 

and obtain the Commission's prior 

approval for such action; and 

(B) forthwith serve on the Commission 

a copy of the Petition; 

(b) subject to subsection (41, voluntarily by the trustees 

pursuant to the rules for winding-up in the Trust Deed or 

master Trust Deed, as; the case may require; or 

(c ) where the Commission satisfies the Court that the winding- 

up is necessary to protect the interest of the members. 

(3) Where the Comsission or the trustees propose to take 

action under section (2) (a), the Commission or the trustees, as 

the case may be, shall, before filing the petition, so inform the 

members in writing, stating the reasons therefore. 

(4) Where trustees intend to voluntarily wind- up an approved 

superannuation fund or approved retirement scheme, they 

shall notify the Commission of their intention no later than 

ninety days before the winding-up and obtain the prior 

approval of the Commission for such winding-up. 

(5) A petition referreld to in subsection (2) (a) shall not be 

presented except by lleave of the court, which shall not grant 



such leave until a pn:ma facie case has been established to the 

satisfaction of the cclurt and security for costs has been given 

for such amount as the court may think reasonable. 

(6) The Commission shall be a party to any proceedings for the 

winding-up of an ap,oroved super-annuation fund or approved 

retirement fund and the trustee or provisional trustee, as the 

case may be, in such winding-up shall give the Commission 

such information about the affairs of the fund or scheme as the 

Commission may require from time to time. 

(7) Where the Comm.ission is satisfied, after an investigation 

under section 23 in respect of an approved superannuation 

fund or approved retirement scheme or on examination of the 

fund or scheme that it is necessary or proper for the fund or 

scheme to be wound up, the Commission may, with the leave 

of the Court, present (z petition for the winding-up of the fund or 

scheme, as the c a s ~ ~  may be, by the court on any of the 

grounds specified in sub-section (8) and the court may order 

according1 y. 

(8) The grounds referred to in subsection (7) are that-(a) in the 

case of-(i) an approvl?d superannuation fund , its Trust Deed 

and Plan rules do not satisfy the criteria specified in section 

13(2) or its registration has not been renewed; 

(ii) an approved retirement scheme, its Master Trust Deed does 

not satisfy the crii:eria specified in section 14(1) or its 

registration has not been renewed, and it is in the best interest 

of the members that the approved superannuation fund or 

approved retirement scheme be wound up; 

(b) the administrator, investment manager, sponsor or trustee 

or other officer of the fund or scheme refuses to comply with 

any requirements made or questions asked under section 

24(l)(a) and (b), respectively and it is in the interest of the 



members that the approved superannuation fund or approved 

retirement scheme be wound up; 

(c ) the result of an investigation is such that it is in the interest 

of the members that the approved retirement scheme be wound 

up; 

(d) the approved superannuation fund or approved 

superannuation scheme is insolvent and it is in the best 

interest of the members that the approved superannuation 

fund or approved retirement scheme be wound up. 

(9) The trustees and the Commission shall be entitled to be 

heard on any Petition presented to the Court under this section. 

(10) Where a petition is presented under this section for an 

order in respect of an approved superannuation fund or 

approved retirement scheme, all actions and the execution of 

all writs, summonses and other processes against it shall, by 

virtue of this section, be stayed and shall not be proceeded 

with, without the prior leave of the Court or unless the Court 

otherwise directs. 

a * . . . .  

(1 3) The provisions ofsubsections(1) to (1 1 )  shall also apply to 

a superannuation f ~ ~ n d  or retirement scheme which is in 

existence on the appoiinted day and has not been approved. 

1 7  I refused the application to add the Commission a s  a Defendant/ 

party to these proceedings. In my judgment, the present 

proceedings are not in substance or in form proceedings for 

winding-up a s  contemplated under section 27 of the Act. Under 

sub-section 27(1) of the Act the Court is given powers to wind up 

schemes which it did not have before. However, when the Act and 

sections a s  a whole are read it is clear that the court will only 

exercise that power when ;a Petition to wind u p  is filed. Only the 



trustees or Commission may petition the Court to wind up the 

scheme in the circumstanc:es set out in the Act. It is clear that the 

Act does not give members the right to petition to wind up. 

Parliament has entrusted the Commission with the responsibility of 

assessing whether it is nec:essary to have a pension scheme wound 

up in the best interests of members or for their protection and if it 

comes to that view to apply to the court for winding up. It is also 

clear that the types of proceedings contemplated have nothing to do 

with proceedings where the claim is in substance one where the 

Claimants are saying that the scheme has been terminated by 

operation of law. Sub-section 10 in particular, which speaks about 
i 

) 
other actions and proceedjngs being stayed support my view. The 

fact that the Claimants ]nay use the phrase "to wind up" the 

scheme in a few places in the particulars, or ask for new trustees to 

be appointed, does not make the claim fall within section 27 of the 

Act. The Claimants in the present case are in essence asking the 

court to come to the view that the Plan is at  an end by operation of 

law because of invalid amcmdments, and it is in that context that 

they variously ask the court to make declarations as  to resulting 

trust, constructive trust, or as  to winding up the Plan. The 

allegations about bad faith on the part of the employers in this case 

would not convert this case into one requiring the presence of the 
1 

Commission as  a party, or into proceedings to wind up as  

contemplated by section 27. The proper course to adopt is to 

examine what this claim really is in substance. 

158. It was not in my view desirable or mandatory for the Commission to 

be added to these proceeclings. I did not think that I would have 

been dealing with this case justly if I were to order the Commission 

added, especially at this stage, what with the additional delays and 

expense that such a course would entail. I was also not satisfied of 

any of the matters set out in paragraphs 19.2 and 19.3 of the C.P.R. 



2002 which I would have to be satisfied of when an application is 

made at this stage. 

159. I refused permission to appeal from my decision not to add the 

Commission. Mr. Chen then applied for an adjournment of the 

hearing to allow him to go before a single judge of the Court of 

Appeal to seek permission to appeal in respect of what he 

considered a procedural alppeal. I refused this application for an  

adjournment made more than mid-way through the hearing. As  it 

turns out, my decision noit to add the Commission is not properly 

the subject of a procedural appeal as defined in the Court of Appeal 

Rules 2002 and therefore It would not have been correct or just to 

grant the adjournment. 

160. (m) Costs 

I now turn to deal with the question of costs. The Claimants have 

not succeeded in this Claim. The Defendants submit that if the 

Claimants fail in their claim, they should bear their own costs in 

accordance with the general rule that the unsuccessful party is to 

pay the costs of the successful party 9 C.P.R., Rule 64.6). 

ltil. In the English Court of Appeal decision of Mc Donald v. 

Horn[1995] 1 All. E.R. 961!, certain scheme members brought an 

action against the scheme trustees, their employers and others 

alleging breaches of trust. Vinelott J. made a pre-emptive costs 

order in favour of the Clainlants providing that their costs and any 

costs that they might be ordered to pay should be paid on an 

indemnity basis out of the pension fund. The Court of Appeal 

upheld this. 

Lord Hoffman L.J. referred to the decision of Kekewich J. in 

Buckton[l907] 2 Ch. 406 in which while Kekewich J. had warned 

of the difficulty in laying down general rules to cover every case, he 

had stated that trust litigation could be divided into three 



categories. Lord Hoffman summarized these categories as  follows 

(page 970 j to 97 lc): 

First, proceedings bn~ught by trustees to have the guidance of 

the court as to the construction of the trust instrument or some 

question arising in the course of administration. In such cases, 

the costs of all parties are usually treated as necessarily 

incurred for the bencfit of the estate and ordered to be paid out 

of the fund. Secondlgr, there are cases in which the application 

is made by someont? other than the trustees, but raises the 

same kind of point as in the first class and would have 

justified an application by the trustees. This second class is 

treated in the same u~ay as the first. Thirdly, there are cases in 

which a beneficiary is making a hostile claim against the 

trustees or another beneficiary. This is treated in the same way 

as ordinary common law litgation and costs usually follow the 

event. Kekewich J. czcknowledged that it is often dflicult to 

discriminate between cases of the second and third classes, 

but said [1907] 2 Ch. 406 at 41 5): 

'. . . when once convinced that I am determining rights between 

adverse litigants I apply the rule which ought, I think, to be 

rigidly enforced in adverse litgation, and order the 

unsuccessful party to pay the costs. I . i 
At page 972 b Hoffman L.J. states: 

I f  one applies these principles to the present case, they do not 

in my judgment assist the plaintifls. The issues likely to give 

rise to almost the whole of the discovery, and take up most of 

the time at the trial, are allegations of dishonest breach of trust 

against the trustees (2nd others. This is hostile litigation if ever 

there was. I f  the questions of construction stood alone, the 

judge at the trial might regard the proceedings as coming 

within Kekewich J.'s second category. Even then I could not be 



sure. In Re Vauxhall Motors Pension F'und, Bullard v. Randall 

119891 PLR 31, in which members of a trust fund brought 

proceedings raising a question of construction of the trust deed, 

Browne-Wilkinson V-C held that they were wrong and ordered 

them to pay the costs. Taken together with the other 

allegations, however, I do not think it likely that if this were 

ordinary trust lit~gaticx~ and the plaintfls are unsuccessful, the 

judge would order their costs to come out of the fund. They 

cannot therefore rely upon Order 62, r 6[2) as extended to 

beneficiaries by the principles in Re Buckton. 

C' 162. The Rule in Order 62 r.6(:2) is not dissimilar to Rule 64.10 in the 

C.P.R. However, having accepted that the litigation before him 

would clearly quallfy as being hostile litigation, Hoffman L.J. then 

went on to consider , and accept, the novel proposition of extending 

the principles in Wallerstceiner v. Moir (No. 2) [1975] 1All. E.R. 

849. Hoffman L.J. a t  972 e--973c continues: 

The  plaint.^ however pray in aid the analogy of Order 62, r.6[2) by a 

duerent route. In Wallersteiner v. Moir(No. 2) the Court of Appeal said 

that a minority shareholder bringing a derivative action on behalf of a 

company could obtain the authority of the court to sue as if he were a 

trustee suing on behalf of a fund, with the same entitlement to be 

indemnfied out of the assets against his costs and any costs he may 

be ordered to pay to the other party. The court said that the minority 

shareholder could make a Beddoe application in the same way as a 

trustee and so secure an assurance that he would not be liable for 

any costs. The plaint@ here say that this procedure, imported into 

company law from trusts, should be re-exported to trust law to cover 

the position of a beneficiary who is suing on behalf of afund in which 

he and many others have interests. 



The defendants say that s ~ ~ c h  re-exportation is quite illegitimate. The 1 

point about a derivative action is that the plaintzff is asserting a 

cause of action which realljy belongs to a dflerent person, namely the 

I 
I 
I 

company. He has no substantive cause of action of his own. The I 

derivative action is a procedural device to allow the company to sue 

when its normal organs an? in the hands of the alleged wrongdoers. 
I 

In trust proceedings on the other hand, beneficiaries such as the 

plaintgs each have their own cause of action. The proceedings are 1 
simply hostile litigation dirtlctly between beneficiaries and trustees. It 

is well established that in such cases costs should follow the event ~ 
and not come out of the fund: Williams v. Jones (1 886) 34 Ch. D. 120. I 

) I 
On the other hand, if one looks at the economic relationships - 1 
involved, there does seem to be a compelling analogy between a 

minority shareholder's action for damages on behalf of the company 

and an action by a membclr of a pension fund to compel trustees or 

others to account to the fund. In both cases a person with a limited 

interest in a fund, whether the company's assets or pension fund, is 

alleging injury to the funa' as a whole and seeking restitution on 

behalf of the fund. And what distinguishes the shareholder and the 

pension fund member, on the one hand, from the ordinary trust 

beneficiary, on the other is that the fonner have both given 

consideration for their interests. They are not just recipients of the 
1 

i 

settlor's bounty which he, -for better or worse, has entrusted to the 

control of trustees of his chioice. The relationship between the parties 

is a commercial one and tht? pension fund members are entitled to be 

satisfied that the fund is being properly administered. Even in a non- 

contributory scheme, the employer's payments are not bounty. They 

are part of the consideratior1 for the services of the employee. 

Pension funds are such a. special form of trust and the analogy 

between them and companies with shareholders is much stronger 

than in the case of ordinan) trusts that, in my judgment, it would do 



no violence to established c~uthority $ we were to apply to them the 

Wallersteiner v. Moir procedure.. . . . 
1133. At page 974f-j Hoffman L.J. , having indicated that the judge below 

had found that the plaintiffs were bringing the claim on behalf of 

the trust estate, and that tlhis was one of the quallfymg features for 

applying the Wallersteiner procedure, stated: 

In the case of a pension fund, it seems to me reasonable for the court 

to have the power to make an order which will result in the costs of 

reasonable and bona fide proceedings becoming a cost of the 

administration of the fund.. . . . . 
. . . ..The power to make a Wllersteiner order in a pension fund case 

should , in my view, be exercised with considerable care. The 

judgment of Walton J.  in Smith v. Croft 119861 2 All E.R. 

55 1.. . .contains a useful reminder of the dangers of too easily making 

orders which allow minority shareholders to litigate at the cost of the 

company. He said that such applications should be made inter partes 

and this is reflected in the (draft of the proposed new Ord. 15, r. 12A 

dealing with the procedure for derivative actions. I think a similar 

procedure should be followed in pension fund litgation, as indeed it 

was in this case. 

164. I understand Hoffman L.J's reasoning in terms of the analogies 

between minority shareholders and beneficiaries representing the 

trust estate as a whole. However, I thought quite sound the 

defendants' argument in that case to the effect that whilst in a 

derivative action the minority shareholder has  no substantive cause 

of action of his own, a distinction is to be drawn in trust 

proceedings because beneficiaries have their own cause of action. 

Be that as it may, it does seem to me that there are a number of 

points of departure between the present case and the case under 

consideration in Mc Donald v. Horn. 



165. Firstly, however, I will deal with the nature of these proceedings in 
I 

terms of the three categories of trust litigation. I must say that after ~ 
looking at this matter at length and in detail, it is with considerable I 

I 

regret that I come to the determination that this is indeed hostile 

litigation as the Defendants have submitted. The questions the 

court is being asked to determine are not questions arising in the 

course of administration by the trustees. The questions are not 

limited to questions of construction, although that would not be ~ 
decisive. - See Lord HofEman's reference to Re Vauxhall Motors 

Pension Fund. The court .IS being asked to rule that amendments 

made over a long period of time are invalid and that the trust 
'\- 'j terminated by operation of law. The court is being asked to deal 

with allegations of bad faitlh against the employers. This is litigation 

brought on behalf of certain members, the successful outcome of I 
I 

which would have affected adversely the interests of other members. 

This litigation even makes claims singling out, the Guinness 

employees, a sub-group within its own membership, for special I 

treatment in relation to th~e Guinness surplus which was brought 

into the D&G fund. This may well have affected the interests of 

other D&G and Wines members adversely if the argument had 

succeeded. 

166. Whereas in the McDonald case, the litigation was being brought for 
x i  

the fund as a whole, that is certainly not the case here. If the Claim 

here succeeds, the whole benefit will not go to the fund or the fund 

members as a whole. It is also to be noted that in McDonald, the 

court was considering the question of the costs procedure at an 

interlocutory stage, hence Hoffman L.J.'s warning about the 

dangers of making order!; that too easily allow beneficiaries to 

litigate at the expense of the fund. The matter was not being 

considered at the stage when the Claimants had lost on the 

substantive issues. In the case to which Hoffman L.J. referred, i.e. 



Smith v.Croft Walton J. pointed out that the minority shareholder 

must have reasonable ground for bringing the action and that it 

must be a reasonable and prudent course to take in the interest of 

the company. The test he proposed at page 559 j was whether an  

independent board of directors exercising the standard of care 

which prudent businessmen would exercise in their own affairs 

would consider that it ough~t to bring the action. 

1157. Hoffman L.J was also careful to say that orders out of the fund 

would be appropriate where the claims made were reasonable and 

bona fide. I must say that this claim is in my view a most 

unfortunate one. There are several aspects of the claim in respect of 

these amendments which took place between 27 and 11 years ago, 

which are clearly unsustaiaable. Certain aspects of the claim are 

highly technical and literall. The modem approach to construction 

of pension schemes is in contrast, practical and purposive. There 

has been no authority cited which supports the position contended 

for on behalf of the Claimants that invalid amendments to the Trust 

Deed have the effect of termination of the scheme by operation of 

law. None of the amendments had any adverse effect on the 

Claimants, and indeed, a number have been positively beneficial. 

The allegations of bad faith that have been put forward have all 

been bare assertions, with little or no evidence to support them. 

Further, a s  the Defendants say in their written submissions at 

paragraph 109, the clairr~s is that the various actions of the 

employer and the trustees have the dramatic effect of terminating 

the trusts whilst at the same time the Claimants are claiming 

specific performance of an  alleged 1985 agreement to provide a new 

pension scheme. The Claimants wish to have the surplus in the 

fund distributed to them whether through the Plan being 

terminated according to law or whether through a winding up so 

called, and in addition, they want the court to order D&G to provide 



a new Pension Scheme. The evidence of the Actuary Ravi 

Rambarran, at  paragraph 13, echoed in the affidavit of Stephen 

Johnson, is that: 

pension provision is volul~tary. There is no guarantee that D&G 

would implement another pension plan, much less an equivalent 

"defined benefit plan", if forced to wind up the existing pension plan. 

Even if it could do so, the consequential reduction or elimination of 

the present surplus woulcl adversely aflect D&G's ability to ofler 

equivalent benefits to thost? currently enjoyed by the members under 

the existing Plan. 

It appears as  if the claim for this relief fails to take account, or any 

sufficient account of the fact that the effect of the Claimants' 

success would be to jeopardize and throw into a state of uncertainty 

the pension entitlements of existing pensioners, and all those who 

expected to receive pension benefits from the Plan in the future. 

I regret to say that this hostile litigation does not in my judgment 

seem to have been a prude:nt course to adopt. 

SUMMARY 

168. There was an express pouer to amend the 1971 Trust Deed by 

virtue of the Rule which ernpowered D&G to change "the Plan". The 

Plan encompasses, the clocuments that constitute it, i.e. the 

Principal Trust Deed and the Rules. The fact that the power is 

located in the Rules does not affect the question since the Rules are 

a Schedule to the Principal Trust Deed. 

169. Even if there was no express power with a clear and plain meaning 

allowing such amendment, or if several constructions of the 

language are possible, the court ought to construe the pension 

documents in a purposive and practical manner, and not in a 

detached and literal manner. The Court has to take into account 



the fact that pension schemes are long-term institutions which have 

to cope with various commercial, social economic and legislative 

changes. 

170. The Court has to construe the documents in accordance with the 

meaning they have to a reasonable person having all the 

background knowledge which would reasonably have been available 

to the parties in the situation they were at  the time of the contract. 

A reasonable person would have understood the documents to 

mean that both the 197 1 Trust Deed and the Rules were capable of 

amendment. 

1'71. In addition to the power to amend, the pension documents in their 

original form also gave D&(; the power to decide all matters relating 

to the administration, operation and interpretation of the Plan and 

also allowed D&G to waive eligibility requirements. 

1'72. There is no allegation and no evidence that the amendments made 

over the last 27 years and in respect of which complaint was made 

for the first time in the year 2003, had an adverse effect on any 

member of the Plan at anytime or to the benefits to which they were 

entitled under the Plan. 

173. The Amendments complainled about are all valid amendments and 

are not ultra vires the trustees or null and void as  the Claimants 

contend. 

1',74. The employers D&G and 'Wines have not breached their implied 

obligation to their employees to act in good faith. 

1'75. The Claimants are estopped from challenging the validity of the 

amendments. 

1'76. The Claimants are not entitled to any of the relief sought. 

1'77. There will be judgment for the Defendants. Costs of the claim are 

awarded to the Defendants to be paid by the Claimants, to be taxed 

if not agreed, or otherwise ascertained. 





had received a vested interest, there were many more persons ~ 
terminated in the vested category than in the categories with just a 

few years remaining to vest, say up to 6.99 years remaining to vest. 

Of the categories selected in the analysis, the smallest category of 

persons terminated were those who had only 2 years or less 

remaining to vest, followecl by the category of persons in the group I 
with 2.0 1 to 3.99 years remaining to vest. 

1 1 1. The Claimants' Affidavits in my view do not provide any express 

evidence of a lack of good faith and the Affiants appear to be asking 

1 
me to draw an inference that the employer/s acted in breach of 

their obligation of good faith from their actions and conduct, on the A 

facts and in the circumstarlces outlined in the Affidavits. 

112. When I examine all of the evidence on this point I take the view that 
! 

I 
I 

there is no proper basis upon which I could find, or draw the I 

inference that the employel-s D&G and Wines acted in breach of the 

obligation of good faith jn terminating the employment of the 

persons discussed, or any of them, prior to them obtaining vested 

interests under the pension scheme. This is a case in which the 

Claimants have simply made bare and vague assertions, which are 

not supported by any evidence, and are at best speculative. He who 

alleges must prove and in. my judgment the Claimants have not 

substantiated this aspect of their claim. 
\ 
d 

113. WHETHER D&G AND WINES HAVE FAILED TO ACT 
- 

REASONABLY AND FAIRLY BY CAUSING PENSION AMOUNTS 

TO FALL BELOW REASONABLE IN CIRCUMSTANCES OF 

SURPLUS AND DEFE;NDANTS HAVING CEASED TO 

CONTRIBUTE TO THE FUlYD 

I now turn to examine this claim. It is to be noted that there is no 

claim against the trustee:; for any breach of fiduciary duty in 

respect of this claim. The claim is that the employers have breached 


