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CAREY, J.i.

This was an appeal oagainst o judgment of Wolfe J.,
in the supcciie Court dated L7tk Junz, 1967 whereby he Yound
the plaintiff {(the wppellont) 0% co blame und made Lhe
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(i3 Loss of future eainings 145,034,400

{ix) Loss Of amenities $,U00.00
(1ai) Pain and BSuifeving 46,000, 0U

5256,945,00
L IR Y

Judgrnent was entesed i wue sum of $L03,578.00 beiny 40% of

the toval dumages.
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Uhe appellant vrayed thoe courc to vary tne award o
SLCh grealaesr suwm as ot waougbhy £at.  Theroe was on ativempt Lo
ereoena the ambit ol tie appeal wo the guestion of liabilicy
but having regard o the inordinate delay in scehing leave
Lo appeal out of time and Jhe absence of any reason foir the

delay, the appellant wos cenfined o the ares of wanages

delincated by Liis prayel
p

o guest nany geounds were filed but essenuially, the
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uppuli.-.um.“ 5 Lok was divoegloed Lo Lhe t.xuge”a 2oL Ce as Lo
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and his refusal o allow a claim

cen January 3, 1203 and the date of

canee of vhe former date will be made cleou

hwreafter, Tnere was some falnt atoenpt Lo argue thav tiae
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awosd unaer thne heod ol pain anc suffering ana lovss of

amenitcies of 3

45 ,U00.00 was inorvdinately low. as to that,

siy chiat counsel vas act able to demonscrate

was ou oun of line waith similar awasas chag
-

soowould be ontitled to intcrfare,
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Hay. 159862 tihe appoellianc who was empluyed Lo the
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regpondent company, which operaves & bloct aaliing factory,

avove elbow GapleGodisn oLl his AT arm.,
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the accident was caused by & breachr of the yxespundenc's
scovuTory duty Lo securely fence a dangerous pase Of o
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the juage found chac e the time of whe accident the appeliant

was 0ol engaged in assist.ong another wuployes (che secona

;) in cleaning the equipmenc. He had

laced his wand inside the machine pechaps to clear debois

but that was no part of his functicns. When the eguipmentc

was cnergized, thao caused the bhlades to rotate oo enable
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debris swuack on the blade to come free. The appellantc
wous hogpitalized by his injury but returnced to work in

be )C Sitierera

2. Although he was disabled, e returned to

WOUrK ug a

uperator and pe

formed satisfactorily.
o Januasy 1963, he was dismissed because foir some

three months prior o thac, he had displayed a luack of

¥

intesest in his job.  dHe would go off tou gamble. The judge

found big dismissal justifiable. The appellant made no effort

prnative enpioyment because he said he did not

think anyone would empley a handi

0

appeG forklifi-operator.

Thee judge acting on the evidence of medical experts
crlled on behalf of Che respondents, walliowed the cost of
& mechanical proschesis. de did not accepi the evidence of
the appellant's eupert moedical consultant who gave as his
cpinzon what a myo~electoic prosthesis was o be preferved,

Mo, Beswick Lor hwe appellant cnallenged the
learnec juage's finding in favour of the nmechanlcal us
against che nyu-elecuric prousthesis on the basis that 1l was
unreasonable.

The appellont callied two withesses whe spoke to this
itern. Dr. Geddes Dundns, a conosulinnt orthopuedic surgeon,
vas the appellant’s docoos and he recommended

electric Gevice., Bul apare frow his opinion et 1L wab
more suilcable for the paticence, he gave no reasons for che
View save T 84y Lhat chie nyo-eloctric prostiesis was a few
decades chead or Lhe nmechanical. He acknuwledgea under

crouss—exaicnation that the nyo~elecuric cevice was subject

e
i

Lo corrosion frum swe

especially in a tropical countiy.
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The odher widness was a manhufaciturer of prostheses,

He recommendsd o mys-eloectric device for the appellanc.



For nmyself, i de net chink  the judeoe should have allowed

tlie witness wo ma

@ any such recowmendacion. Do, Dundas nhad

(.‘:

ced guice cieanly dhat Lt was the surgeon's responsibilily
Lo decvernine the type of device wo be recommended. Furihers,
che gualificacions gaven by che manufuaciurer, made it plain
chat he was a manufaclturei i.e. he designed, fitted and

maincarned arti ral lzabs. he wid sey ne formula

prescropirons for ercvificial limbs but that did not demonstratce
that he had che ssill of an outhopoedic sucgeon and therefore
capuble of recowmendinyg which devigoe suited o partaculax
patient. #dowscever chat mighe be, the reasons he gave for

nis choice was Jhe lifting capacity of the device 50 - 75 1lbs
and ius superior winch force which meant that it could hold

an egyg or cyvack a walnut, There war & greater range of

motivn wind actunlizacion,

oGrTeyed Lgarnsy Lhese Withesses, was Frolessor

John Gulding, acknowledged Lo bHe an enineust and cexperienced
) Pt

oLchopacaic suvgeon and indeed the former lecturer of
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Dr. bundas, and Do, Brrol dennceit ulso a former pupil of the

0

ofesscer ang hinself an crihopaedic surowon.  Since 1984,
po

he i an assistane poofessor at Johin Hopkans University and
worked as o consultant Lo a svcial security adminlstoation
crganizacicn.  dis funcrion is Lo review coses for deteraina-
ciun of Lmpairment of funcoaons. Professor Golding gave a
nuinber of reasons for hiu Jecommenaation for a mechanical
prusthesis. SHe said (inter alia) that his _sperience is that
the myc—-clecerical devices go bad repeateuly which necessitates

vepliss and this ovccurs in how weathor. Then he said this -

ay uhie uyo- LLL,LLJV would be
unsuiitable nost of the time. Yhig

16 wecause ol tne complicated nature
of the unit. These units gilve rise
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e all suris of troubles which we
cannot cope wich herve,”

3. ] 1

He pointed cuc alsc thae although the myo-elecirical device

Was continuousiy being improved, it was still counsiuered

,

experimental. The appellantis techinician Mi. Saunders

s

himself said vhacv the myo-elect
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ic was certified in 1960,

0 -

187 . Dr. Dundad wssertion
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The action was being heard in 1
that the myv-electric was decades ahead of the mechanical,
could hairdly be sevarsded as accurate.

Dr. bennett pointed oui the disadvantages of the

myu~electrical uevice, namely that iv is o sopbisticated

M

electronic eppliance which is celicate and pruie to fregueni

| S, 3

breait-douwns which require trailned expertise to repair. I

ot
p

a factory enviruvnmeni, 1ts use would ve severely hanpered
becouse 1. wos sensitive wo dirt, dust, heutr and huwaidaiy.

1

he contacis between skin and prosthesis ag

o

prone to
corrosion becuuse of perspiration or oiher contaminaiion.
He then ind.ocated the advantayges of the other device, The
mechanical device was he said, reliacble. L¢ could siand
havd wear and teus, wichout component failure. It yreguived
infreguent servicing and sucl zervicing was uite
uncomplicated. There was one other puinc which lie nade with
regard te lifting power. He observed that although che
myov-electric device was capable of generating nore lifting
power, this was not & considoration seeing that a person with
prustlhicsis wWas not expecred o function as a freguent
neavy lirter.,

Lohave been at pains to detail whe evidoence which

the learned se hac to cunsider in determining wiich

recommenuation he should gccept.  In ny view, the weight and

quality v vhe evidence was all one way. The appellant, on
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whor the burden of prouf lay, failed to show any reasom
whatever for claiiming that the myov-eleciric prosthesis
advanteageous to him in a Jamailcan work or living enviro

De. Dundas made o recuomnenaation uhsupported by Lecsohos

Mr. Caunders spuxe of the

N

U milieu,

oy opinion, the leavned {rial judge's findin
cite mechinicnl device was the wmore suirtable, entitlied h
make whe award ne Jdid for the costs of such a device,
was notning o the point that in his reasons for judgr

ne guoted only che dasadvant

ges uf that vevice, for he

say he considerad all the medicnl ovidence, That medic

evidence included Lhe ovidence of Wr. Saunders the Lo

prosthe

ist whom the judge regarded o medicelly qualif
te express & view on the matter.

Tiae cther mevter which we were roguiced to give
consideration was whe refusal of the judge to allow the
for luse oi use betveen the period of disnissal and the
of trial.

The leavned judge dealt wich the matter in tihis

Way at page #7 (supplemencal)

Injury wihich the Plaintiff
cvedt must have affected his mental
atiitude Lo work. in auadition thereto
the guestion of compensatcing the Plaincif
seened 0 have becn proceeding, in the
Plaintiff's view, very siowly. Hence hig
apprioach to his job, as ouLl;nuu vy

Mr., Black, g underscandable. Hotwith-
standing, he was injuved en the joo the
company was i yE

tatled o Aomand of ham
4 Faiv day's work for o fair day's pay

4

end if he failed teo perform accordingly
the Company was entitled to dismiss him.
T ofind that it wag under theseo circumstances

o

cre not entitled Lo an awara for
inchw, during the perrod fraa
L1983 o duate of hearing.

ralitices of the device in thc
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at he was dismissed znd wil 0y view he is
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"in any event & Plaintiff is undex

an obligation to mitigate his loss.
The Plaintiff himself said that he
was able to operate a feorklifc.
However, h¢ failed to seek other
employment becausce he was of the view
that no one would employ him boecause
of his hondicap.”

> then relferred Lo James v. Weodhall Duckham Construction Co.

11959 1 W.L.R. 903 and then continued -
"The claim for loss of carnings for the

periocd ist January, 1983 to present

trme 1s therefore denied. The Plaintiff

was out ©f a 1ub not because of the

injury received but because he was

justifiably dismissed.”

- .

Iy, Beswici contended that the judge having found

that the mental attitude of the appellant resulted in his

e

dismissal, ought also to bave apprehended that his dismissal

~

was a Qirect result of the injury. The tesgt, he argued
wus whether tlhie appellant was capable to work? FPinally
ne said, that the bdudge had failed co consider the psychiatric

i
o~

evidence uf Dr. Aggrey Irony.

Phe evidence was ther after hospitalization, the
appellant retvarned to work and performed satisfactorily.
fhere caze a time when discussions cgarding caapensation
were Ln train buv so favr as the appellant was concerned,
Were proceeding with less than deliberate speed. He was
dismissed because hie refused o work and adopted a nonchalant
atititude about his work. He gaxid he did not seek werk
becauvsce he did not think he would be employed.

S50 far as the appellant was concerned, the reason
for unemployment wvus his reluctance to be disappointed in
nis quest for a job by reason of his disability. The
psych.atric evidence wust thervfore be looked at in order
o ascevtain whoether it provides the causal link between

injury and the loss of earnings.



Dr. iruns Jid nov sece the appelleant until some
3 years afcer his dismissal., In his evidence, he detailed
the mentual sceve Of his patient ac the time of his visit

He was anxious: he was cepressed and showed a marked Gegree

of regression., He explained these ternas, which for purposes
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©ols nov necessary Lo selt cut.  Then he
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said chis "I found the causal relacvionship bevween the
symprong (i.e, cthe conditron he found) and che traumacac

-y

incident.”  But the doctor never condescended to particulars,

NO evidence was lod o demonstrate the validicy of his opinion.

He accepted that unemployment is & cause and effect in the
aepression.  os Fr. Morrison so graphically suggested,_this
was a chichen and eyy situation. Unemployment causes
depression, depsession is che «ffect of unemployment,

fr. Morrisoun oubmitved that oun the eviaence before
the judge, there wes ample matesial to support the conclusion
that the upppellant Lad sccovered from his injury so as TO
be able tu recurn to werik. He had indeced returned to work

Lo

anc perfourmed satisfeccorily. Purthesr his dismissal in 1983

had noching wo o with his injury but had to do with the

lad

o

face that he had failed to perfurm. iIn tfine he had developew
"an atoitude,”

“The attitude” te which counsel adverted was not a

mental attitede caused by an injury but his attitude o

b

woik because vt the slow pace of the compensation talks.
chink these argumenis to be suund., 7There really was no basis

stated or to ke wmplied in Do, frons' evidence to siow che

reguired causal link, Such prucf was on che appellant and

taka}
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£L wWould have been tidier 2f the judge

Judgument hod expressly stated that Di. Irons' evidence

proved neught wiich was of assistance caither tham to make
(l} no comment on it. Dut we were told thau he was addressed

uil Lc. 50 1t would noul be correct co say that that

evidence was nut considered. The evidence was valueless and

the fudge iynoved xt. What has been said is, in ny view,

sufficient tu show thav there was ne merit in this ground as

well.

P

Fos these reasons & concluded thav the appeal should
be aismiszed.

(ﬂ} iy che course of argument, we were advised that a
suin of $1,440.50 which the judge fuound was properly Lo be
awarded under loss of eurnings had been omitced in his
cumpuLicicn. Save fog that modification tu che judguentc,

the judgnent below was affirned,

FORTE, J.i.

L concuy.

DOWNER, J.ii.
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