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KINGSTON — " L b

JAMAICA
MSTEQQ&?CAA%ﬂ;%
IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN COMMON LAV
SUIT NG. C.L. E. 12U of 1986
BETWEEN JUSTIH ELLIS PLAINTIFF
A KND JanATCA RATLWAY CORPORATION DEFENDNAT

Ainswortin W. Campbell for Plaintifr

Steven Suelton and Douglas Leys for Defendant

Tried. Septewber 19 and 20; October 27, 1989

CHESTER ULR J,

1 this action the plaintiff clalins damages in respect cof
injuries he received in a collision with a train on a vrailway liue.

A portion of the railway line in the parish of Clarendon runs
underncath a bridge across the Bustausante Highway. Uander this bridge is
a tunnel which i over the railway line. There is a track which leads
from the highway to the railway line. There is a level crossing at

Jacob's uut § or 4 chain frow the bridge.

Plaiutiff’s Case

At apout 7 a.m. on the 9th November 1985, he walked dowm the

the
track to/frailway lice and while walking across the finme ne fell, hit his
chest and became unconscious. He regained consclousness in the Kingston
Public Hospital with injuries to his chest. botn legs and cother parts of
his body.

A witness, Mr. George Cooke, stated that he was walking along the
railway line and observed the plaintiff ahead of him crossing the line.
The plaintiff tripped snd fell face downwards with his feet on the raillway
iiue and the rest o his body on the grouud.

A vrain approuvched from behind him going in the direction of
the plaintiff, He heard the vhistle of the train when the plaintiff fell.
The train was about 20 chains from the plainviff when he fell. He Couke,

was about 2 chains from the plaintiff. i started to run co the aseistancc
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of the plaintiff but had to jump from the Line becausz of the fast speed
of the approaching traim. The traiun coutinued at the same speed, ran
over the plaintiff's feet and stopped about 3 chain from wherc the plaintifi
wac .

Toe plainitff appeared to be dead and he assisted in placing
hiw on the crain.

Under cross—examination he stated that the train passed that
spot regularly at 7 a.m. The train was abeut 3 chains behind him when he
started t¢ ruu towards tie plaintiff.

Two other witnessus gave ovidence to the cffect that lir. Cocke
was present at the scene and did not arrive after the accildent as
suggested by the defenca,

A liedical certificate frow Dr. Warren Blake was tondered in

evidence by cousent. The significant ifujuries were -

1. 4 ¢ sutured lacerastion over the occipital
region of tire skull:

Zo A fracture to left 4th ~ 7th ribs;

3. fracture of midshaft of the right femurs

4, Comminuted fracture of the wmidsiaft of the

left femurg

5. Coumiinuted midshait fracture of both the left
tibia and fibulajg

6. Severe crushing c¢f several bones in the rizht foot.

A partial amputation of his right foot was performed.
the fractured left leg was sclidly united clthough in a bad positiou.
A plauned operation to cut and rcalign the bones of the leg had not L=zen
done duz to probleme affecting the hospital.

The Defence

The sole witness was iir. Calbert Holness who was a guard
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s train at the time of tho accident. He deponed that

on the deiendant
the driver, 2 dr. Brown had met an accident and died. Uross--examinatica
revealed that he had neither attended the fumeral ner seen the dead body.
Mr. tolness stated that he was seated to the left of the driver
as the train approached the bridge. e could not sece clearly to his right

because of the way in which the engine was constructed. He did not see
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the plaintiff before the accident.

Jn approaching the tunmel there I1s a curve and then &« styaight

stretch with visibility for about } wmile to the bridge. he could see
into the tuanel but not clearly because the clouds cast a shadow. The
speed of the train on approaching the tunnel wis about Z0 m.p.hi.;, - As
the train approached the tunnel, the driver applied the emergency brake and
the train stopped about 2} chains from the point where the acecident
occurrea. He asked the plaintiff what he was doing there to whicia the
plaintiff replied that he was taking a rest.

in Crcgs~examinatibn he admitted that he could not drive &
train. e could see an object on the lime 2 or 3 chains away. In re~
exguination he said that if someonz were lying on the lime he could nct
cifferentiate between the person and & sleeper until he was about 2 caacias
away . At a distance of 20 chains, he could not make out a pevson lying
on the line. The normal stopping distance was 23} chains when the
emergency brake was applied at a speed of 20 m.p.h. This statement from
a4 professed non-—driver was unchallenged.

There was dispute as to the position of the plaintiff at the
relevant time. The plaintiff and his witnesses placed him at the end
of the tummel; the defence had him under the tunnel. I prefer the
evidence ~f the plaintiff and iir. Cooke on this point.

I accept the evidence of the plaintiff and Hr. Cooke that the
plaintiff fell while croscing the railway line. On the balance of
probabilities;, I find that he was unable tc get up before tne train
coliided with him. Mr. Campbell submitted that the fractured ribs
supported the plaintiff's account that he fell and hit ‘his chest. Thais
is probable. if the train had ran over his chest he is unlikely tc heve
survived.

It is beycond dispute, and I so find that the train ran owver the
plaintiff's legswhile he was lying pertly on the railway line, and thus
caused him injury.

The plaintiff‘s claim is founded in negligence, the particulars

of which are -
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(a) Failinz to see the plaintiffy
L) Falling to bring the rall car to & stop or

to brake iu circusstances wueu it ought to
have done so:

() Coliiding with the plaiatiff.

The defence denies negligence aud asserts that the plaintiff was
wholly or contrivucorily anegligent by lyim: wevess or on the rail line
when it was unsafe tc do so and by falling to take precautions for his
cwn safety, Yo adoition, a breach by the plaineiff of section 26 of the
Jamalca kailwsy Corporation By~Laws wiidleh prohibits crossing cr attempting
to cross the line zlsewhere than at an authorised crossing,is pleaded as
the cause of the accideat.

The evidence discloses that there werz houses on boti sides of
the railway line buc there was no avidence of any perwission express or
lujplied, given to the pubiic tc cross the railway line at this poiut.

In tiie circumstaenc:s, I hold that the plaintiff was a trespasser.,

What thien was che duty owed by the defendant towards him?

nr. Leys cited -

TREZNAUEL v. suITI0k TRANSPORT COLGRISSION [1957] 2 A11 E.K. 1%6
at 198 3 where LORD. Morris said -

"The learned judge approcched the case cerrectly
when he pointed out tiat the duties of an
engine~driver wmust be different from the duties
of a driver of a vehicle on a public road. As
he said, an engine-driver s duties are entirely
¢ifferent. The engine-driver is driving on fixed
tracks; he 1s driving on private property; ae
hes, of course, to watch for the signals, and he
has to have 1n mind that he is driving to a
chedule of tiue. He wust take all reasonable
teps that he can to ensure that be stops if there
¢ any obstacle shead. It is wnot, however, like
a roadway; and those who have permisslon to use a
zilway track use the track with the knowledge
that & train way be ccuing which is being driven
at speed and cannot be pulied up in a very short
spuce of time, aud which is being driven by an
engine—-driver who cannot have the full check on
everything that iz on the track that the driver
ol a wotor car oit a road wust be expected Lo
have.”
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in Southern Portland Cement Ltd. v. Cooper {[1974] A.C. 623

LORD gEIL said, ag p. 042
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"Their Lordships are breating no new ground

in nolding that the neture and =xtent of an
cccupler’s duty to & trespasser must be bosed
on ccugiderations of hwmanity.  as long sgo
as 1620 in Ilott v. Wilkes {18207 3 B and Ald.
304, = case dealing with injury to a trespasser
bv & gpring gun, Best J. saild, at p.31% the
law of Eugland will ‘act sancticn what 1is
inconeistent ‘with humanity’. In Grand Trunk
Kailway Company of Canade v. Barnete [1911]
L.C. 301, tne judguent of the soard rofers, at
p. 37¢, to ‘wilful or recwless "disregard of
ordinary humanity ‘racher thon acre absence of
‘reascnable care’,™

and at p. 644

“The only rational or practical answer wouid
seen to be that the cecupier is entitled to
neglect a bare possibility thatirespassers
1ay come to a particular place or his land
Lut is bound at least tu give comsideration
to the matter when ae knows faciz which show

e

& substantial chance that they say come there.”
Applyin; these primciples to the instant case, it appears that
that defendant contemplated the possibility that trespassers night cross
the railway line at this point, hence the werning whistle referred to by
both sides. However, there is nothing to indicate that the defendant could
contemplate a person prone on the railway line on the approach of the traim.
Therefore, the crucial issue is the distance at which the driver
realised that the plaintiff was lying with his legs on the railway line.
The rausonable inference frow the evideunce is that the driver
applied the eumergency brake when this reziisation Jawned upon him.
Mr. dHolness put this distance at some 2} chains away. There is wo evidence
to indicate a failure on the part of the driver to act once he realised
that the plaintiff was in danger from thegpproaching train. I am unzabie
to find that thera was a wilful or reckless disregard of ordinmary numznity
by the defendaut’s servant, the driver, towards the plaintiff.
There is no evidence of negligence by the Jdefendant: the
plaingiff’s claisx therafore fails,
However, in the event that ny couclusion is held to be
erroneous, I will deal with the questicn of damages,

Special Damages

These ware not coutested.
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{/ ,\ tr. Campbell subsitted that the lower figure given by the
o

plaiontidf, $40C, 00 werkly should ve used as a basis for calculation.
The agreed net loss frowm 9th Woveubar 1565 to 19th September,

1989 the date cf trial was $57,600,04,

The prloiucififi resumes wori in Jawuory 19469 and lils carnings
are $50.U0 or $65.00 per week.

The figure of $60.04 per weer was uged as a1 basis. Thic I
cousider reasonable.

(VH' The agreed met loss of carnings is cnlculatea at $65,4030.00,

Loss of clotaing - $175.00.

loss of future earniugs

The met loss per annum is $17,00u.00

16 vears purchase = $17,000 x 10 = $170,000.00

oy

fgaled down ior contingerncies to $13G, 000, 04

<

General Danages

For pain and cuffering sud lces of amenities 1 would award
$150,000.00

There will therefore be judgment for the defendant, with costs

to be agreed or taxed.
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