JAMAICA

iN_THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL HO. 87/91

BEFORE: THE HON. HMR. JUSTICE ROWE, P.
THE HON. MR. JUSTICE FORTE, J.A. :
THE HON. MR. JUSTICE WOLFE, J.A. (Ag.)

A
BETWEEN MICHAEL EDIMONSON APPELLANT
N
AND _ ' JOAN EDMONGON RESPONDENT

Garth McBean instiructed by Dunn, Cox
and Orrett for appellant

Gordon Steer insiructed by Chambers,
Bunny & Steer for respondent

June 2 and 43, 1962

ROWE a3

On June 2, we heara and allowed this appeal and indicated
that we would give our reasons in writing.

The partiss wers married on the 3rd cay of Septembexr 1983,
both were conicsidbucors to the National Housing Trust and applied
for homes rfrom whe Trust., Their applications wers accepted but
the Trust has a policy of not allocacing more than one house o
g family. It was thererore only possiblis for one house to be
allocated.

By letter dateq January 19, 1988 the parties were informed
that their applicaticn for a loan of Une Hunared and Ten Thousand
Dollaxrs (511l0,000.06¢) for the purchase of Lot 33, Bouome Hall,
Saint Andiew, nad been approved by the Trust. It was a one hun-
dred percent (LU0%) mortgage. ©Some time later the respondentc/
wite signed a "Tenancy Agreement” consanting to the placing of

the appellant's name on the Cexrtificate of Title along with hers,
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a8 “joini tepahiwn.” The Certificace or

tor the propsiily

in gquestion has now yebt been 1ssued.

Arcer acguiring the propecty ic was leased. bothh parties

agreed thac the rental from the property saculd Le used to pay
vha mortgage Insuelmants, In mey 1988 Lhe respondent borrowed
the sum of Ten Thousand Dollars ($10,000.44¢) i her name only,
in order to effqct Laprovenenis on the housa.

The paxvler

geparatac on the Letn day oL January 1949,
On the ¢th day of Sepremeer 1969 a letiszr was adoressea to the
Hational Housing Trust yreguesting its pormission for the sale
cf the preperty. This letier was signeda Ly voth parties. I
stated, 1ater alia:

W™ e o aen S g
Daay Hirs:

KEs Lol 33 - BOONE HALL HCOUSING SCHBME

The apove unit is jolintly ownew by my
huwmanu {hichasl pdronson) 2nd L. ...
cider for cur davoree Lo bo final,
we heve been advised by Our Lewyers to
make & sebvlement where ch2 proporiy ig
concaynad anda thig we plan oo Gc by
seliing the unitc,

am thereicre numbly asking yous kKind
apprcv&l fmr the sale of this unit so
Laat Wy bDusvand and I may precesd wilh
cur Givorcs,"

By dets

the Ych Fepyruary 1990 the weoust granted
grmiessLon o soll Lhe unit,

¢

U oohe L7060 day o July 19%u the sppellant/husbana filed
a0 Grigainating fuwmons under gection 1¢ of Lhe Married Women's
Froperty Act for a cumuerminacion of gues..ons between himsolf
anG the raesponeent ielating to the ownexship of the propercy
and particularly foxs
“{1) & Declaration thaw each parly 1s

anui tloﬁ ro half share in the

praoperc

Panton ¢. heard Lhe

F‘-x
P‘

et

Lot 353, boone Hall, was wmade solely te the respondent/wiie., In

support of this finding he indicated thats

splicavion on the 14th and 29th may,

$91, i his judgment he found as a fact what the allocation of



meoe by the appol

-—-nj..u.

“The 'Loenancy agraemenc' was
shouid oe¢ notead, by the £espg
it confivms thav the alloce
20 her ano that she consenis
dUQIJanL being joinad on Lo
of titlis

Lgned, 1t
ndent only.
Lon was nmade
o the
certificate

;-J‘i" (J U:'

il my Judghent the aadition
cant's name to the ceritificato of title
vas uc %z, Nnot bucause of any intoerest he
WaSs 3erting, claiminy o O&OLmLLlngg
out a0 Lo meat the ;

the Trusit.

2i the appla-

The learnod (rial jucye elso foune that the appellant's
claim to an encitlencnt i vhe beneficnel interest of the
property was suvstantially based oo the fact thav ne and che
responaent had obtained a morvgage in chani joint names, fe

found that tho responcent paila (ho WMOrtgagil ingscalments prama-

cily from che renval income derived from the property; that the

responuant cbtained a loan, the procezas of which sho utalized

I

w0 substantielly jap:zove the house; and thai sne was the onc
repaying thav loan, in the light of all those findings, the

loarned trial

e

o the raspondent,/wife and thoreforce he refuseda the agpplication

The grouwads of appedal advanced by the eppellant are as
tellowss

"1, “Thau the Lealned Jadg:? oLoed in
finding that the housin
Pronorty ., ohe subjocu
applrcation, was allocal
the Wational MHousing 4iust Lo
the kospond ciily having
regaxd te the fcllowing ovidence:

P

The evidence that both
parties applied for and
chteined a aortgeyge fox
ona huncrsd pexr cent
{100%) of the purcheasg
price of tho propoiity.

o
o

{b) The evicenca that 2ach
party applied for and was
entitled no a housiag unit
put in comformivy with
the policy of the gaticnal
HOusing Wrust wera, Ln
respect 0 their separate

udg s conclucea that the puopervy belonged solely
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eintivlenczne, alloc ted one
housing un:zt,

2. ‘Thav the Learned Judga ev
ifrnding chat the Responcopw
besn paying the instalmencs
albcit primarily from tne Lgﬂzul
and that the Applicant’s conir
bution hae been minimal having
regard to the following zviaonce:

(a) Evidence that that (sic) parties
orally agyreed that after its
acguisition L propuelny
wouia boe rentod and that the
rental so receivea e usaed
Lowerds peying the morigaye
instalments,

tL)  Evidence that paymeonis of whe
mortygage 1hsralmenis were
made from a Bahk account wihich
WwaS In the joant namas of the
parties.”

What are the principles applied by vhe Court .n deter-
mining whether & pariy nas acguired an interest in property?
it 18 clear cthatv pirool of an express agrogment way be ralied
on to determing the rnterest of the partices., 'fnis would, of
course, be the pest possible evidence of & common intentiocn

fcr joint ownersinip of the properiy.

Hourse L.J. in Grant v. Edwards [ 19%66; 2 All B.K.

o=
| ™
s

at 431 stateas

... whave There has been no
usclnreation or agreementi,; b
airecit provision by the pla““
or part of the purchase pri
O OGAIVE TAse Lo & resulting
1n her favour, she must «s &
conmmon antention between her and the
defendant, actéa on by her, that she
should have a beneficiel interasst oin
Lne propsrty.”

Thus ahers thoere ils no <xpress agreement choe Court neecs

to addrass itself ©o whecher there is evieence of a common

2.k

zntenticn at the time of its acquisitron thai the property
1s to be ownad joratly. In determining whether or now there
was such a common intention, regard cal be paid Lo tae

conduct of the pariics anu also any expenditurs incurcsed by

them which is relaiea to the property. in Lhis case however,
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at the outseil neivher party made a cown payikent on the purchase
price of une house. Thus 1t is the conduct of the parties in
the light of ¢he evidence which is to be analysed.

The YTenancy Agreement"” wihich nakes provision for the
names of both partcies ©o be placed on the Certaificate of Title
ie& of importance. Generally speaking, 1f the matrimonial home
18 conveyew to hoth spouses as joint tenants 1t will be
excepuional for aither te be able to claam that tuls gives any-
thing other than & joint interest in the properby.

However :if it can ke proven that a pariLy’s name was
placed on the title as a matter of convenience only and not in
pursuance cf & common intention that th2 property be jointly
owned, it might be possible to also prove iLhat the beneficial
interest 1n the proparty is vested in cone party only.

in Lynch v, Lyach 5.C.C.A. Ho. 36/39 Carey J.A. at page

16 stated:

[T/

it i3 now a fact of moderni “CONORLC

real.ty that many building secciciles

reguire as a mattexr of policy than

nanes of husband ana wife we ke

joinea s parties toe a mortdgage loan.”

in that case 1t was found that the mere fact of the

moirtgage having becn issued in the naras of the huspand ana wife
was noi sufficiant ©o give the wife an cntrilement to a share
in the benefaicial interest of the piopauity. The same principle,
i a sense, applies Lo the situation whave property is convaeyed
in the names of both partics in that although prima fecie the
parties are jocintly entitled, evidence may be given to prove
that there was no commcn intention that the proparty would be

jointly owned - (sec Harris v. Harris, 5.C.C.A. NO. L/8l).

The common intenticn that both parties shoudd be bene-
ficielly entitled to the house is transparently clear from the
admissions of the respondent., There was ne dispute that due

to the policy of the National Housing Trusi onc family could
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only be allocated one house and on that basis the respondent
swcre in her affidavit thats

“"We both joined together and obtained the

bouse and the mortgage was onc hundred

percent of the sale price as well as all
costs incidental to the purchase.®

The underlined words indicate that the parties accepted
the unit as their joint entitlement and thon set about to
obtain funds to purchase same. The significance of the one
hundred percent {100%) mortgage was noi explained but it may
be inferred that this was possibly duc ©to the gualification of
both husband and wife for a Housing Trust unit.

In the letter of September ¥, 1955 the respondent boldly
asserted that "the unit 1s jointly owned by my husband
(Michael Edmonscn) and I* and went on o state that she wished
to settle the «ccounts with him before thz tfinal dissolution of
the marriage. Noc dispute arose as to the ¢laim by the appellant
that the mortgage payments were wade from the proceeds of the
rent which incidencally first passed through a joint account
held by the parties before getting to the mortgagor. In ny
opinion the wife's open admissions, her consistent conduct overxr
the mortgage and the "Tenancy Adreement” together wich the
husband’s conduct in applying for the mertgage, in acquiescing
in the application to sell the property, and in cou-operating in
the total application of the rents towardas the mortgage and loan
repayments are irrefutable indications of a common, expressed
and implied, intenticn of the parties to ba the beneficial
owners of the unit.

it is now necessary to address the share in the bene-
ficial interest in the property te which each party is entitled.
Earlier it was stated that generally whore Title 1s 1ssued 1n
the names of both parties anu there is no direct evidence of
down payments, the Court would lean towards declaring that the

parties have an equal interest. In tne instant circumstances
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the fact that the respondent took out a loan to improve the
property is relevant to determine the respective interests.

The evidence disclosed that tne rental inc¢ome from the
house was Wine Hundred Dollars ($900.00) monthly. The mort-
gage payments were S5ix Hundred and Thirty-Two Dollars Twenty-
Nine Cents ($632.29) per month. Thus there was an excess of
over Two Bundred and Sixcty Dollars ($260.00) after the mortgage
payments were made each mokth., This excess could be used to
cover periods when the unit was not rented, to effect aecora-
tion, eg. periodical painting and as assisting with the repay-
ment of ithe loan acgquirxed hy the raspoadent. However the
contributions made from the sxcesg rest would not be sufficient
for the entire repaypent of the loan. In the gircumstances the
loan balance and..z_gapaymem,& Attributable solely to the respon-
dent would increase her benefieial intergst.

Mr. McBean suggested that if the loan is to be considered,
the maximum entitlement gﬁ the xegpoadept in the beneficial
interest of tha property would be sixty percent (50%), and
the appellant would therefore haue forty pexcent (40%).

Mr. $teex is amepable to that swygestioa,

For the reasons given herein the appeal i1s allowed and
the order of the Court below 1s set aside,

it is hereby declared:

(1) That the appellant/husband 1s
entitled to forty perceat (4U%)
beneficial interest in the house
and the respondent/wife to sixty
percent (60%) beneficial interest.

(2) “hat the property be valued and
that each party be at liberty to
purchase the share of the other
with the respondent/wife having
the first option to purchase the
share of the appellant.
Alternatively:

{3) 'That the property be soldé at

public auction and thz net pro-
ceeds be divided as at (1) above.
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(4) That in the event of sale at (3)
above the Registrar be empowered
to sign a Transfer if the respon-
dent fails or is unable to do so.

(5) That there be no order as to
costs here or in the Court below,.

FORTE, J.A.:

I agree.

VQLFE, J.A. (Ag.):

1-agree.




