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IN THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL NO. 69/89

BEFORE: THE HON. MR. JUSTICE ROWE - PRESIDENT
THE HON. MR. JUSTICE FORTE, J.A.
THE HON. MR. JUSTICE DOWNER, J.A.

BETWEEN HECTOR EARL APPELLANT &
IRENE WALTER
DR. NOEL BROWN
GLORIA LILLY YAP
DR. PETER GLAZE
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STRUCTION COMPANY LIMITED

AND VICTOR SPENCE RESPONDENT
Michael Hylton instructed by Myers, ®letcher & Gordon

for Appellants

Dennis Morrison instructed by Jennifer Messado & Company

for Respondent

May 19 and June 22, 1952

ROWE P,

Section 3(1) of ihe Restrictive Covenanis (Discharge
and Modification) Act enables & Judge in Chambers inter alia, on
the application of a perscn interested in eny freehold landj
affected by any restriction arising under ccvenant as Lo the user

therecf, by crdexr to modify any such resiriction on being satisfied:

"(a); that by reascn of changes in the
charactexr of the pugperty or the
neighbcurhood or other circum-
stances of the czgse which the Judge
may think nmaterial, the restriction
ought te by desmed cbsgleis; ox

(b} that the continusd existenca of
such rescr.ction or the continued
existence thereof withcut modifi-
cation would impeds ihe reasonable
user of the land for public ex
privats purposas without securing
to any person practical benafiis
sufficient in nature cr extent to
justify the conutinued existence of
such restriction, <r, as the case
may be, the continucd existence
thereof without modificaticon; or
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"{c) that ivhe persons of full
age and capacity for the
the time being or from vine
te time entarlaa noe tha
benesfii of rricLion
vhether in et of
perares in eampl oF

85CT @shd

ﬁta

Fran e properiy
'"h *h“ apatit of rhe
18 seed,; iur:ww
¢ 2Xprossly ox
uy Ampl cavioen, by “hweilrx
actg ot whikssions, o ths
sane: being dischargsd o

i ,::t«"f"

moditfied, or
[ [ T R e et Ty e ebar o
(e thst ohe propouosd dischargs
or modrfrcatien will net 1a-
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juse Lhe perxsons sentvitled Lo
the benefiv of the vestyic-
tion."

A parcel of land now known as McAulgy Heighis was sub-

sivided into thirty-five residentiel leots in abcut 1975 by instru-

ment Miscellanecus Ho, 7¢012 and the sub-divided Plan ho.

4375 was

deposited in the office of the Kegistrar of Titles on February 10,

1875. Bach lcit was scld subject to restrictive covenantis

expressed to run with the land, Covenants numbared 1 and

i, There sball be no subdivision
of fhe geia land.”

T SLecCT ROrL
fes o dwelling
said land

£ such private

house shall not

Two Thousano Oneg

Gouary Paead :

which were

¥ previacd

The respondent scgu.rsd Lot 1¢ ip tho sub-division and

bacame the registerod owpar on May 8, 1996 by virtus of Transisr

Ho, 447614 cndorsesd on tvitlo registered av Volume 1163 Felio 780

of the Registered Book of Titles. One year later, on July 3, 1987

the Building and ‘fown Planning Cemmittned of the Xingstom and

Si. andrew Corporation granicd approval for the sub-division of
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Lot 10, which has an acgea of 15,308,

numbercd 10 and 104 with sizes §,305 sguars feet and 7,500

feet respactively.

70 sguare foer lnte two lots

sguare

B




Cn March 30, 1868 +the res lont applisd ¢ tha Court

for moditicarion of Covenants

Ioaens 4 w0 anaple Lot 145 o be sub-
divided inve twe lots of pot loess “han 7,500 sguare foen each and
LG permit one dwaelling hewsa Lo be buzlt on cach
# common wall with the dwelling nouss op the

grounds wors filed in suppoert of i appllcation, viz

< pull ayge and
sotame beang
o hens Lo of
‘ﬂqzrxc‘lwh bhave by
AMPLALMYJWH of theis acteg ox
OMIESIONS SGL
being nedificd.

capeacity faor
cntiiled oo

ila*' »,:;(-L(_l

ai Lo kel same

o)

The proposed modification will
net injure the persons entigled
o the bernefit of Lhe said
Restricnion,”

s}

A number of affidavaiis were filed by ths respondent which
made the peint that a building intended to be two semi-derached,
two-storey hiouses was belng construcied in ihe centre of the land,
that single dwelling houses were built on ten ¢f vhe lots in the
sub-division and tha: the neighbourhcod 1s ors of high guality
residences. The iespondent claimed oo, that the valur of existing
hcuses in the sub-division would not deprecisate by reason of the
proposed modificavion, nor would 1t affect the generasl charactler
of the neighbourhood or Lhae emeniiios <oajoysd by eny of Lhe persons

encibtled Lo tns Lronefyl of Lhe resiracions

Aol

Five i toe

propriviors of levs wononhe suab-
division on which valuskle bouses have boep construched, and oneo

.o
b feer K

registered propristor whe propos:

o burladoon nos lov [iled ovbjec-
tions to the madificevicns sought. & sevenih regisleged pr@pfiatnr
who did anot files o forwal objection swoere Lo an uLL;UJVli suppértlng
thie six objectors. The single ground of objectios relied upon by
the appellants was thav rone of the provisions of ths Restrictive
Covenants {(Dischuarge and Modification) Act applied vo thie instant

case,
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in the Court below no =ffmiy wes wacde by o

respondent

w0 adduce evideno: 0 suppurs Pis zllagniron that :he persons

enratled te ghe of he yesuraccions had impliedly agreed

Lo thelr medifications and Edwards J.

v, &t pags 3 of his judg-

went, shat this ground was not pursued.

The provisions of secuion 2{1;(v) of ihs Act were not
raiged in the Origingting SURMOnRS, noveriieless, having rugard Lo
whe conteants of he respondeniis affidaviey evidancs, Edwards J.

considered the deocision of vhe Privy Courcil in Srapnard v, issa

(1926G; 34 W.I.Rk. and held thaco the sespondent hod noco discharged
“he burden which was on him 2o show that (he restriciions had che
effect. of sterilizing the reasonable user of the land. Against this
finding there has been no appual.

During the hearing of the Summons, the losrned trial
judge visited the lecus i1n gue and satisfiod himself that Lot 10 was
situatrad in a partly developed hilly asrsa which appearcd gquite
isolated and lonaly, and becauss of the rough and uneven natur? of
the tarraln, it was oun of sight and bhoaring of other heuses in the
arca and was adjowpod by @nmpty leobs.  He was inpressad with tha
design and layeuvs of (ho bullding on Lot 16,  He went on to take
judicial nocice of tho siate of viclent cvin in lowey B, androw

and, held that:

TPhe insistences than Lot L9 should
renaln isolasad w “*x"duﬁ
DCLgRLOUD s D
dangsrous paricd of
cagtory (whach weuld
qli et of Fu L
t.*L)k.“-..' BLE
&nacnrﬁnia e

s
Ale4L¢ii 1t)
OMGBL1e anG

oy _ gt
APEER IR NTER -

Thzre was no allegation that the rostrictions weére obsolete-

and befcre us counsel for tho raspon could not most the challonge

of

that the lcarned trial judge in his refersvow o tho Suppoessiol
Crimes Ac. and the state of crime in ohe society =zook & wholly irre-
levant consideration into account whon detarmining whoether o

cxercise his discretion in fovour of wadaficetion of the covenants.



in addition the presumed security which neighbours could provide

was quite irrelovant o the oply live ilsgsuc on ithe Summens, viz,.,

that the proposet medification woudld not injure tog porsons antitled
to the bencfit of the rogiriciicn,
However plomsing was the design of the building on Lot 1§,

that was not droterminacive of (he r1ssuss, 3s the LoSponcant was

regquired e show thae the meodafication weuld pot injure the persens

spritled and wod meloly thar the proposed puilding or davelopment

b 1

Wwould not causz such injury. coprenson et ux v, Liverant e al

ég

P

(1972 18 W.ILR, 323, Swmith J.A. said et p. 337

"Learned counsal for applicants contended
vhat tho test whoebber Znjury will be caused
by whe medificarion is whether it will be
causct by the project., For the objuectors,
it was submittoed tvhaw i strict law it must
be proved not thet the projecit will not
gccasion injury bui that the modification
i1tself will be uninjurious. This submission
pecoras with “ha terms ©f the statuteory pro-
visicn and is supporied by a passage from
PRESTON & NEWSON ON RESTRICTIVE COVENANTS
(4th adn.) on which reliance was placed.

AL p. 185 the learncd autheors said:

S

"I im “Jf the agp‘ica"'é projsch
that must bo U“lehALQJS .o

i-!
< e

5e5 ariss An whigh b L3
Fficuly for cbhiosciors Lo 883
st Lha p?f*;ﬁul&t Liring whach
spplicont wishbes o do will
LLEC1E cause anyens any harms
n such @ cseo laim may stili

{ prysons ontiiled Lo
vt of the reaviicuion i
1t Brooms gunsoally allow-
ablc to G0 samilur things. Or such
harm may flow from vhe vory existence
of . cr omaking ihe modification
ttrough the wpplicatzon thav the
yusiriction is vulnerable te the
action of fhe Tiibuanal.

.<: Q
w

A

=

<

it seems clear from thnis passage and as a matier
cf interpretation that it mey be shown ibat an
order for the discharge or modification of a
.covunant will be injurious eizher by tbe moxs
existonce of the order or bucause of the impla-
mentation of the proiect which the order authorises,
Thers is, thoreforde, a burden on an applicant to
shbw tha* ithe discharge or medifrcaticn will noh
iniura in :either respect.”
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When one recalls that the area of Lou 10 iz 15,808 square
feet, that the terrain iz hilly, difficul:, and slopes down o 8 |
qully, there seems te be no évidancw on wihlch whe "restrictions®
that the lot remain unsub-dividesd ccoula be terwed anreasonable and

anachronistic,

BEdwards J. held thay

28 nedificaricon would not

injur2 in any way the persons entiiled o the benefit of the restric-

ticn.  In so doing he applied the provisiesns of section 3(1)(ad) of

he Act, The lzarred tiisl judg: ceme o his conclusions by {(a)

disposing of the “thain adge of the wedgs® argument in cne sentence:

“This srgumont assumes uhat the
Judiciary is incspable of
exercising the discrarion whuach
parliament saw £31 to entrust
to 1i,°”

and (b) by holding that the objncters gave no seriocus individual

P

consideration to their cbjections, which wsis cach made "out of a
sense c¢f duty or moral cbligsiion to cido2rs® and wore of an insub-
stantial nature and 2 nmere formality.

Lot e doal wich the "thain wdge of the wedge avgument. Al
tha time of Lhis applicstion for modaficsticr of the covinant, there
had been no change whwataoever 1 tiho nowghbeurhood. Hegnificent
single family housss had boon consvructed on ber lots, leaving twenty-
five lots or mox¢ tian two-thirxds of ue development s vacanh land.
If & speculator bought the lov adijolning Let 10 and applisd te the
Court for modificai:on of restrviciieons L and £, would he not have a
sense of grievance 1f his applicstion weie rofused? Would nov
judicial comity persuade a judge iLhat b should exercisa bis discre-
tion in a manner similar to that of the judys who considered ths
application to modify the restricrion in raspoct of Lob 1u? Weauld
not such a proliferation of modificaticns oncourage othor speculators
to be more creative, each one pointing te the changes introduced into
the neighbourheood. In a relatively small sub-divisien of tharty-five

lots can it be said that a proprictor st ond end of the sub-divisica
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is not concernced with what occurs at tho otucr and. It is as if &

fed
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slum were creaiad at bthe entrance te the sub-division but becauss &
proprietor is half-a-mila away, his land carmnot ke injured. I am
guite convinccd that nothing in the standard form in which the

objections wa couchive could lesd 1o

legical iufcrence thav

these hous< holders wayo acting

2
o]
o
-

]

HoNSs 0L moral obligation

A .

rather than in proeteculon of thailr propristary intwi.ss O iE

led to ask: To waom word those abjwciors morzally obilges a T

3
v
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whom did theoy owo “his sanse of cuvy 1€ »noet o thomsolves?

Tha objectors all say shat the podificelions wheveby two
separate rosidencos could be crected on one lot of tho pruezent sub-
division would be totally inconsistont with the gen=ral charactor
of the sub-divisicn and cculd cventually render the restrictions
valucless te the prosent houssholdoers.

Fox J.A. when faced with a2 consideraiicon of whather a pro-

postd modification would injure tha objectors said:

"Ths answer to this guestion is by

way of anciber gquostion, namely,

iz the mbjacxiuﬁ frivolonsy

Obvicusly it is not. ihe covenanis

are substantially intact. Thaoy

gocure te the objoeciors a distinctly
recognisable qubt wharoby the overt

conduct of business i e proa i
sxcludad, andgd its roside 11 character
preserved. Consequently, even though
the proposcd projoct of thoe applicancs
is bighly sstimasble, and is compatible

with the btrond within Lhe sub-division
towardas rourlist commorclal activx*ya

thi worthi of ' p;cpeufﬁ {ovelop-
ment is uoy critavicn in dotermining

wk her it we be unlnjurLouéo“
Stepehnuon v, Laverant (supra) at p. 332.

smith J.A. in a clear statoment of the law with which £

respectfully agree, saids

"The buncfit of the rostrictions is a
proprictary righx vesord in the ownor
of wsach leot of land in tho subdivisien
which cap be enferced in ordocry L pre-
serve the privats residential character
oi tho subdivision. in my judgnent,
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“rhere can be no doubt that a project,
which, if implemenioed; will destroy
o Ccauss e p Lhar cherachter
15 bound to couns Lo oany
ownor whe objuecis change.

aAnd later he added:

p
[

£

ne:s: btne vestrictions are sub-
tantielly intact and tholr objucts
an still be achiovad, thoey do indeed,
& the judge haeld, sfford & real pro-
nectien o the ebjactors in that they
give them the powar to ensure that
vthe privave residerncial chaiaciar of
the araeda shall be maintained. To
deprive them of thas powoyr, or weakcn
iv, by modificatien of the covenants
will surely be injuricus. & modifi-
caticn iit these circumstances could,
justifiably, be said to be ‘the thin
edge of the wadge' and is another
ground of injury."

G 0t

Qs

1

(:) it is plain as plain car be tha* the respondent could not
satisfy the learned trial judge that ths objections wers frivolous
or vexatious in that they would suffer ne injury from the proposad
modifications. In thce instant casc ihe modifications sought want
-to the splintering of a wmodorate-sized plor of land in & superior
residential arca, at a time when the restrictive covenants ware

wholly intact. Compars tils with the situation in;Stgphsnsmn V.

‘ Liverant {(supra) where thberoe had been considcrablé breaches of the
<;) covenanis, neverstheless the Court did nct hceld theicovenants 10 bo
cbsclete, - B
Mr. Hylicn in Lais written -submissicns dﬁew,our,attentionw-w

to the fact:

The written reasons | for judgment
wors not handed down until Kovember
1981, ... indend, it may be inaccurate
to describe them as having boen” Phandad

down' as their existonce was browght to .

_ the attention of Counsel for both the
(:y'_ ' - Applicant and the Objecucrs whan thay

7 wore sent ouf. by the Suprome Court
Library in the mcenth of November 1991,
slong with ciboy current Judgments.”
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We desive to say {ﬁat when9Ver 2 judge prepares a
written judgment, that judgﬁan; should be hended down in open
Cour®t or in Chambers as the case may be in the presence of the
parties or in thear absence if they had b@eh given reasonable
rotice to attend. In 10 case should & written judgment be placed
on the files without the knowledge of the parties. s the Privy

Council restated in Richer vs. BEdmeond Voyer et al [1u73-74) Vol, V,

L.Ry Privy Council Appcals #6l aL p. 481, Reésons for judgment
"ought to be stated publicly at the hearing below."

For these reasons we allowea the appeal, sel aside the
Crder of the Court below and ogger t;at tho respondent's applica-
tion for modificaticn of the Restriciive Covenants be dismissed,

with costs to the appellants here and in the Court belcw to be

agreed or taxed. Certificate for Counssl in the Court below.



