
,-, "i 
/ / / YUBPR&WE COVa 

I 
3- & \, 

J BOWGSrn , 
JAMAICA 

I N  THE SUPREME COURT OF JUDICATURE OF JAMAICA I 

I N  COMMON LAW 

SUIT NO. E.041 OF 1998 

BETWEEN E.D. & F. SUGAR I N C .  PLAINTIFF ! 

A N D  

C! 
A N D  

TROPICANA HOLDINGS LTD. FIRST DEFENDANT 
( I n  Rece ive r sh ip )  

I 

J O H N  WESLEY LEE SECOND DEFENDANT 
( A s  Receiver  and Manager o f  
Tropicana  Holdings L td . )  

WORKERS SAVINGS AND LOAN THIRD DEFENDANT 
BANK 

Andre E a r l e  and M i s s  Karen Wilson f o r  t h e  P l a i n t i f f .  / 
M i s s  Ka the r i ne  F r a n c i s  f o r  Second Defendant .  

M r s .  Sandra P f ino t t -Ph i l l i p s  f o r  Th i rd  Defendant .  

HEARD: 1 6 t h ,  1 7 t h  and 1 8 t h  September,  1998,  
25 th ,  26 th  and 27 th  March, 1999, 1 2 t h  
A p r i l ,  1999 and 7 t h  June ,  1999. 

F. SMITH, J .  

The P l a i n t i f f  i s  a  company o r g a n i s e d  under t h e  laws o f  t h e  

S t a t e  o f  Delaware, U.S.A. and s p e c i a l i s e s  i n  i n t e r n a t i o n a l  s u g a r  

t r a d i n g  and d i s t r i b u t i o n .  

The F i r s t  Defendant  i s  a l i m i t e d  company r e g i s t e r e d  i n  Jamaica  

and i s  invo lved  i n  suga r  p roduc t i on .  r- \ 
C.; The Second Defendant  was appo in t ed  by t h e  Th i rd  Defendant  on 

t h e  22nd J anua ry ,  1998 a s  t h e  Receiver  and Manager o f  t h e  F i r s t  

Defendant .  

The Th i rd  Defendant  i s  a  commercial bank l i c e n s e d  und.er t h e  

Banking A c t  o f  Jamaica .  

By Summons d a t e d  t h e  29 th  June ,  1998 t h e  P l a i n t i f f  s e e k s  an 

i n t e r l o c u t o r y  i n j u n c t i o n  o r d e r i n g  t h a t :  

1. The Second Defendant  by h imse l f  h i s  a g e n t s ,  
s e r v a n t s  and /o r  s u c c e s s o r s  i n  t i t l e  o t h e r -  
w i s e  be r e s t r a i n e d  from p a r t i n g  w i t h ,  appro- 
p r i a t i n g  o r  i n  any o t h e r  way d i s p o s i n g  o f  t h e  
p roceeds  o f  sa le  o r  o t h e r  d i s p o s i t i o n  o f  any 
o f  t h e  assets o f  Tropicana  Holdings Limited  
i n c l u d i n g :  

( a )  Leased p r o p e r t y  i n c l u d i n g  approx i -  
mate ly  763.18 h e c t a r e s  o f  suga r  
cane ,  l a n d s ,  suga r  f a c t o r y  a n c i l -  
l a r y  b u i l d i n g s  and employees '  
house. 



b. Ro l l i ng  s t o c k  i n c l u d i n g  c a r s ,  
pick-up t r u c k s ,  t r a c t o r s ,  cane  
l o a d e r s  and o t h e r  equipment.  

c ,  Sepa ra t e  p a r t s  i n v e n t o r y  which 
w e r e  contained.  i n  a  p u b l i c a t i o n  
i n  t h e  Da i l y  Gleaner  da t ed  F r iday  
May 2 2 ,  1998 under t h e  heading 
"RECEIVERS SALE" o t h e r  th.an on a  
p a r i  passu  s h a r i n g  o f  t h e  s a i d  
pr0ceed.s of  s a l e  i n  p r o p o r t i o n  of 
t h e  indeb tedness  owed by t h e  F i r s t  
Defendant t o  t h e  Third Defend.ant 
and t h e  P l a i n t i f f  r e s p e c t i v e l y  
u n t i l  t h e  t r i a l  he reof  o r  u n t i l  t h e  
f u r t h e r  o r d e r ,  w i t h  t h e  p l a i n t i f f  
g i v i n g  t h e  u s u a l  under tak ing  a s  t o  
damages. 

2 .  Cos t s  t o  be f o r  t h e  P l a i n t i f f  t o  be agreed o r  t axed .  

3 .  A f u l l  accoun t ing  by t h e  Second. Defendant  o f  a l l  
r e c e i p t s  and e x p e n d i t u r e s  r e ce ived  and incur red .  
s i n c e  h i s  appointment  a s  Rece iver  of  t h e  F i r s t  
Defendant.  

7 

I n i t i a l l y  t h e  Third  Defendant ,  Workers Sav ings  and Loan Bank, 

L{ was n o t  a  p a r t y  t o  t h e s e  p roceed ings  because  a t  t h e  t ime  t h e r e  was 

an o r d e r  i n  p l a c e  which p r o h i b i t e d  t h e  commencement o r  c o n t i n u a t i o n  

o f  any p roceed ings  a g a i n s t  i t .  

On t h e  1 8 t h  September, 1998 l e a v e  was g r a n t e d  t o  j o i n  t h e  

Bank a s  a  p a r t y .  Accordingly  t h e  W r i t  o f  Summons and S ta tement  of  

Claim were amended. 

The c l a im  a g a i n s t  t h e  F i r s t  Defendant i s  f o r  money. The c l a i m  

a g a i n s t  t h e  Second Defendant i s  f o r  an i n j u n c t i o n .  Aga in s t  t h e  

Th i rd  Defendant  t h e  p l a i n t i f f  s eeks  a  d e c l a r a t i o n ,  s p e c i f i c  

performance o f  an agreement and damages. 

The a p p l i c a t i o n  b e f o r e  me i s  f o r  an i n t e r l o c u t o r y  i n j u n c t i o n  

a g a i n s t  t h e  Second Defendant .  Hence t h e  o n l y  i s s u e  f o r  my 

d e t e r m i n a t i o n  i s  whether  o r  n o t  t h i s  e q u i t a b l e  remedy ought  t o  be  

g r a n t e d .  

The P l a i n t i f f ' s  a p p l i c a t i o n  i s  suppor ted  by t h e  a f f i d a v i t  

i 'I ev idence  o f  M r .  E r i c  J a n  Walson t h e  Vice P r e s i d e n t  o f  t h e  P l a i n t i f f ' s  

company M r .  Wil l iam Maloney who was a t  t h e  m a t e r i a l  t i m e  t h e  

Managing D i r e c t o r  o f  t h e  F i r s t  Defend.ant and. M i s s  Tan ia  Wong an 

The a f  f i d a v i t  ev i6ence  d isc loses  .that in  November, 1996 M r .  Walson 

i n  h i s  capacity as  the Vice President of the p la in t i f f  attended a meeting a t  the 



Thi rd  Defendan t ' s  head o f f i c e  i n  Kingston t o  d i s c u s s  a  p r o p o s a l  o f  

a  l oan  o f  U.S.$750,000 by t h e  P l a i n t i f f  t o  t h e  F i r s t  Defendant .  

A t  t h i s  meeting t h e  Third  Defendant  was r e p r e s e n t e d  by M r .  E r r o l  

Maloney, t h e  t h e n  a s s i s t a n t  Genera l  Manager of  Bus iness  R i sk s  and 

M r .  K a r l  Townsend, t h e  ~ i r s t  Defendant  by M r .  w i l l i a m  Maloney 

and M r .  Rohan Budhai,  and of  c o u r s e ,  M r .  E r i k  J a n  Walson f o r  t h e  

P l a i n t i f f  . 
I n  i t s  amended S ta tement  o f  Claim t h e  p l a i n t i f f  a v e r s  t h a t  a t  

t h e  meet ing M r .  E r r o l  Maloney i n  o r d e r  t o  induce  t h e  p l a i n t i f f  t o  

p rov ide  t h e  l o a n  t o  t h e  F i r s t  Defendant  made t h e  fo l l owing  r e p r e n t a -  

t i o n s :  

( a )  That  t h e  Th i rd  Defendant  he ld  a  
deben ture  ove r  a l l  t h e  f i x e d  and 
f l o a t i n g  a s s e t s  o f  t h e  F i r s t  Defen- 
d a n t  t o  s e c u r e  t h e  i ndeb t ednes s  'I s 

o f  t h e  F i r s t  Defendant  t o  t h e  
Th i rd  Defendant  a s  t h e  Th i rd  Defen- 
d a n t ' s  s e c u r i t y .  

(b )  Tha t  i f  t h e  P l a i n t i f f  p rov ided  t h e  
p r i n c i p a l  amount t o  t h e  F i r s t  
Defendant ,  t h e  Th i rd  Defendant  
would o f f e r  t h e  P l a i n t i f f  a  p a r i  passu  
p o s i t i o n  w i t h  t h e  Third  Defendant  
a s  t h e  P l a i n t i f f ' s  form of  s e c u r i t y  
f o r  t h e  l oan .  

The P l a i n t i f f  f u r t h e r  a l l e g e s  i n  i t s  amended S ta tement  of  Claim 

t h a t :  

" (7a )  A s  a  r e s u l t  o f  t h e  a f o r e s a i d  
r e p r e s e n t a t i o n s  made by t h e  
Third  Defendant t o  t h e  P l a i n -  
t i f f  i n  t h e  s a i d  meet ing i n  
November, 1996,  i t  was agreed 
between t h e  P l a i n t i f f ,  t h e  
F i r s t  Defendant and t h e  Th i rd  
Defendant  t h a t  t h e  P l a i n t i f f  
would p rov ide  a  l o a n  t o  t h e  
F i r s t  Defendant i n  t h e  sum o f  
U.S.$750,000 i n  c o n s i d e r a t i o n  
o f  t h e  Th i rd  Defendant  t a k i n g  
a l l  such  s t e p s  a s  w e r e  n ece s sa ry  
t o  e n s u r e  t h a t  t h e  P l a i n t i f f  
enjoyed a  p a r i  passu  r ank ing  
w i t h  t h e  Third De fendan t ' s  
deben ture .  

(7b)  I t  was a t  a l l  m a t e r i a l  t i m e s  
agreed and unders tood by t h e  
P l a i n t i f f ,  F i r s t  Defendant  and 
Third  Defendant t h a t  e f f e c t  
could  be  g iven  t o  t h e  s a i d  
agreement by t h e  Third  Defendant  
upstamping i t s  own deben tu r e  t o  
cover  such a d d i t i o n a l  i ndeb t ednes s  
o f  t h e  F i r s t  Defendant  t o  t h e  
P l a i n t i f f  a s  may have a r i s e n  from 
t i m e  t o  t i m e .  



( 7 c )  F u r t h e r  and  i n  t h e  a l t e r n a t i v e  
i t  was an  i m p l i e d  t e r m  o f  t h e  
s a i d  agreement  o f  November 1996 
t h a t  t h e  T h i r d  Defendan t  would 
t a k e  a l l  s u c h  s t e p s ,  a l l  s u c h  
ac ts  a n d / o r  t h i n g s  a s  were 
n e c e s s a r y  ( i n c l u d i n g  b u t  n o t  
l i m i t e d  t o  o b t a i n i n g  t h e  pe rmis -  
s i o n  o f  I N G )  t o  e n s u r e  t h a t  t h e  
o b l i g a t i o n s  o f  t h e  F i r s t  Defendan t  
t o  t h e  P l a i n t i f f  a s  a  r e s u l t  o f  
t h e  s a i d  U.S.$750,000 l o a n  would 
a t  a l l  t i m e s  r a n k  p a r i  p a s s u  w i t h  
t h e  o b l i g a t i o n s  o f  t h e  F i r s t  Defen- 
d a n t  u n d e r  t h e  d e b e n t u r e  i s s u e d  i n  
f a v o u r  o f  t h e  T h i r d  Defendan t .  

A f f i d a v i t s  o f  M r .  A.  E r r o l  Maloney and M r .  John  Wesley L e e  

were f i l e d  i n  o p p o s i t i o n  o f  t h e  p l a i n t i f f ' s  a p p l i c a t i o n .  

The T h i r d  Defendan t  i n  i t s  Defence a d m i t s  t h a t  t h e r e  was s u c h  

a m e e t i n g  i n  November, 1996 a t  M r .  A. E r r o l  Maloney ' s  o f f i c e .  How- 
i 

e v e r  t h e  T h i r d  Defendan t  d e n i e s  making t h e  r e p r e s e n t a t i o n s  r e f e r r e d  

t o  above .  I t  c l a i m s  t h a t  a t  t h e  m e e t i n g  M r .  A.  E r r o l  Maloney t o l d  

t h e  P l a i n t i f f  t h a t  t h e  T h i r d  Defendan t  was t h e n  n e g o t i a t i n g  t o  t a k e  

o v e r  t h e  F r i s t  D e f e n d a n t ' s  d e b t  from E a g l e  Merchant  Bank o f  Ja .  L t d .  

and  t h a t  I n t e r n a t i o n a l e  N e d e r l a n d e r  (U.S.) C a p i t a l  C o r p o r a t i o n  ( I . N . G . )  

had a  f i r s t  Deben tu re  on t h e  F i r s t  D e f e n d a n t ' s  assets. T h a t  t h e  

T h i r d  Defendan t  i n d i c a t e d  i t s  w i l l i n g n e s s  t o  a l l o w  t h e  P l a i n t i f f  t o  

r e g i s t e r  a  p a r i  p a s s u  f i r s t  Deben tu re  on t h e  a s s e t s  o f  T r o p i c a n a  

Ho ld ings  a l o n g  w i t h  t h a t  o f  Workers S a v i n g s  and Loan Bank s u b j e c t  t o  < 
i_ I . N . G .  c o n s e n t i n g  t o  same. I t  c l a i m s  t h a t  t h e  r e s p o n s i b i l i t y  o f  

p r e p a r i n g  i t s  own Deben tu re  wasalways t h a t  o f  t h e  P l a i n t i f f .  

The Thi rd .  Defendan t  i s  s a y i n g  t h a t  s u c h  ag reemen t  a s  t h e r e  was 

i n  r e s p e c t  o f  t h e  l o a n  o f  U.S.$750,000 was ,  t o  t h e  b e s t  o f  i t s  

knowledge,  an agreement  between t h e  P l a i n t i f f  and  t h e  F i r s t  Defendan t  

o n l y .  

The Second D e f e n d a n t ,  t h e  R e c e i v e r ,  i s  o p p o s i n g  t h e  P l a i n t i f f ' s  

a p p l i c a t i o n  on  t h e  ground t h a t ,  i f  g r a n t e d ,  t h e  i n j u n c t i o n  s o u g h t  

[ would c r e a t e  a n  u n f a i r  p r e f e r e n c e  f o r  t h e  P l a i n t i f f  and  would t o t a l l y  

n e g a t i v e  t h e  p r o v i s i o n s  o f  S e c t i o n  93 o f  t h e  Companies A c t .  

The p r i n c i p l e s  a p p l i c a b l e  i n  d e t e r m i n i n g  w h e t h e r  a n  i n t e r l o c u t a r y  

i n j u n c t i o n  s h o u l d  b e  g r a n t e d  a r e  now w e l l  known. They were 

e n u n c i a t e d  by Lord Dip lock  i n  American Cyanamid Co. v .  E t h i c o n  L t d .  

(1975)  1 A l l  E.R.  504 H.L. These  were  summarised by M i s s  C a t h e r i n e  

F r a n c i s ,  t h e  Second D e f e n d a n t ' s  a t t o r n e y - a t - l a w ,  i n  h e r  s u b m i s s i o n s  



a s  f o l l ows :  

( a )  The P l a i n t i f f  must e s t a b l i s h  t h a t  he  
ha s  a  good a r g u a b l e  c l a i m  t o  t h e  
r i g h t  he  s eeks  t o  p r o t e c t ;  

(b )  The c o u r t  must n o t  a t t emp t  t o  d.ecid.e 
t h i s  c l a i m  on t h e  a f f i d a v i t s ,  it i s  
enough i f  t h e  P l a i n t i f f  shows t h a t  
t h e r e  i s  a  s e r i o u s  q u e s t i o n  t o  be  
t r i e d ;  

(c )  I f  t h e  P l a i n t i f f  s a t i s f i e s  these 
tests  t h e  g r a n t  o r  r e f u s a l  o f  an  
i n j u n c t i o n  i s  a  m a t t e r  f o r  t h e  
e x e r c i s e  o f  t h e  c o u r t ' s  d i s c r e t i o n  
on t h e  b a l a n c e  o f  convenience .  

I l i k e  t h i s  summary a s  i t  beckons m e  t o  f i r s t  de te rmine  

whether  o r  no t  t h e  p l a i n t i f f  h a s  e s t a b l i s h e d  t h a t  it h a s  a  good 

a r g u a b l e  c l a i m  t o  t h e  r i g h t  it seeks  t o  p r o t e c t .  What i s  t h i s  

r i g h t ?  .I 
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The P l a i n t i f f  i s  c l a iming  an  e n t i t l e m e n t  t o  have t h e  o b l i g a t i o n  

tj o f  t h e  F i r s t  Defendant  t o  t h e  P l a i n t i f f  rank p a r i  pa s su  w i t h  t h e  

r e g i s t e r e d  deben tu r e  o f  t h e  Th i rd  Defendant  d a t e d  A p r i l  11, 1997. 

Th i s  c la imed r i g h t  i s  based on an  a l l e g e d  agreement between t h e  

P l a i n t i f f ,  t h e  F i r s t  Defendant and t h e  Th i rd  Defendant .  

The a f f i d a v i t  o f  M r .  E r i k  J a n  Walson d i s c l o s e s  t h a t  on t h e  

22nd November, 1996 t h e  P l a i n t i f f  e n t e r e d  i n t o  a  C r e d i t  Agreement 

w i t h  t h e  F i r s t  Defendant  whereby t h e  P l a i n t i f f  ag r eed  t o  lend and 

(r -l t h e  F i r s t  Defendant  agreed  t o  borrow U.S.$750,000 s u b j e c t  t o  c e r t a i n  

kL. c o n d i t i o n s  i n  t h e  agreement.  Th i s  agreement was s igned by M r .  

Walson a s  Vice P r e s i d e n t  o f  t h e  P l a i n t i f f  and M r .  Wi l l iam Maloney 

a s  Managing D i r e c t o r  o f  t h e  F i r s t  Defendant .  

According t o  M r .  Walson t h e  P l a i n t i f f  e n t e r e d  t h i s  agreement 

a c t i n g  i n  r e l i a n c e o n  t h e  r e p r e s e n t a t i o n  by t h e  Th i rd  Defendant  t h a t  

it he ld  a  deben tu r e  and warranted  t h a t  t h e  Th i rd  Defendant  would 

a l low a deben tu r e  t o  be  r e g i s t e r e d  and which deben tu r e  would. r ank  

/ )  p a r i  passu  w i t h  t h e  Third Defendan t ' s  deben tu r e .  The P l a i n t i f f  

4,- a l s o  r e l i e d  on t h e  Th i rd  De fendan t ' s  l e t t e r  d a t e d  19/11/96 ( t o  

which I w i l l  r e t u r n ) .  

Paragraph (8A) o f  t h e  P l a i n t i f f ' s  Amended S ta tement  o f  C l a i m  

r e a d s  : 

The s a i d  r e p r e s e n t a t i o n s  were and each  o f  

them was f a l s e  and u n t r u e  i n  t h a t :  



(1) The Third Defendant d i d  n o t  a t  
t h e  t i m e  o f  t h e  r e p r e s e n t a t i o n s  
hold  a  deben ture  ove r  a l l  t h e  
f i xed  and f l o a t i n g  a s s e t s  o f  t h e  
F i r s t  Defendant o r  any deben ture  
a t  a l l .  

( 2 )  The Third. Defendant was n o t  i n  a  
p o s i t i o n  t o  a l low t h e  p l a i n t i f f  
t o  r e g i s t e r  any deben ture  on t h e  
p l a i n t i f f  company ( s i c )  whether 
p a r i  passu  o r  o the rwi se  a t  t h e  t i m e .  

( 3 )  The Thi rd  Defendant h a s  t o  d a t e  
r e fu sed  and /o r  f a i l e d  t o  g i v e  t h e  
p l a i n t i f f  a  p a r i  passu  rank ing  
w i t h  i t s  deben ture  which on ly  came 
i n t o  be ing  on A p r i l  11, 1997. 

Impor tan t ly  t h e  P l a i n t i f f  s t a t e s  a t  paragraph 10 of  t h e  sa id .  

Sta tement  t h a t :  

....... The Thi rd  Defendant i s  es topped 
from denying t h a t  t h e  p l a i n t i f f  i s  ,, 

e n t i t l e d  t o  a  p a r i  passu  rank ing  w i t h '  
t h e  Thi rd  Defendan t ' s  deben ture  having 
r ega rd  t o  : 

( a )  t h e  r e p r e s e n t a t i o n s  t h a t  
were made t o  i t  a t  t h e  
meeting convened i n  o r  
around November, 1996 a t  
which Messrs. E r i k  Walson, 
Rohan Buddhai, Will iam 
Maloney and M r .  E r r o l  Maloney 
t h e  s e r v a n t  o r  a g e n t  o f  t h e  
Thi rd  Defendant were p r e s e n t  
and 

(b )  t h e  l e t t e r  w r i t t e n  by t h e  
Thi rd  Defendant t o  t h e  P l a i n -  
t i f f  da t ed  November 1 9 ,  1996. 

A l e t t e r  d a t e d  November 6 ,  1996 g i v e s  t h e  background t o  t h e  

meeting o f  t h e  p a r t i e s  i n  November, 1 9 9 6 .  Th i s  l e t te r  i s  reprod.uced 

below: 

" M r .  E r r o l  Maloney 
A s s i s t a n t  General  Manager - Business  Risk 
Workers Bank 
134 Tower S t r e e t ,  
Kingston.  

Dear M r .  Maloney, 

F u r t h e r  t o  my r e c e n t  le t ter  and o u r  t e l ephone  c o n v e r s a t i o n  r e g a r d i n g  
t h e  i n i t i a t i v e s  w e  have been t a k i n g  i n  o r d e r  t o  a c c e s s  l oan  funding 

\- - from ED&F Man Sugar INc., t o  b r i d g e  u s  t o  ou r  N.D.B.  l o an  i n  exchange 
f o r  a  market ing j o i n t  v e n t u r e  and e q u i t y  o p t i o n ,  I h e r e i n  e n c l o s e  a  
copy o f  a  L e t t e r  o f  Understanding executed today between THL, JCPS 
and EDCF Man Sugar Inc .  

M r .  E r i k  J a n  Walson of  ED&F Man Sugar I n c . ,  i s  t o  come t o  Jamaica 
n e x t  week f o r  mee t ings  on Tuesday, November 12 t o ,  h o p e f u l l y ,  
conclude t h e  v a r i o u s  agreements i n  t h e  L e t t e r  o f  Understanding.  A s  
Workers consen t  and co-opera t ion  i s  i n t e g r a l  t o  t h e  s u c c e s s  o f  o u r  
i n i t i a t i v e s  w i th  Man and funding f r o m t h i s  sou rce  w e  would ( M r .  Walson 
and I )  l i k e  t o  m e e t  w i t h  you a t  your convenience on Tuesday, November 



12 t o  d i s c u s s  t h e  p roposa l s .  

My o f f i c e  w i l l  c o n t a c t  you i n  o r d e r  t o  s chedu l e  a  meet ing t ime  t h a t  
i s  conven ien t  t o  you. 

Thank you very  much f o r  your  c o n s i d e r a t i o n .  

S i n c e r e l y  yours ,  
TROPICAL HOLDINGS LIMITED 

Will iam Maloney 
Managing D i r e c t o r  

Enclosed 

c .c. M r .  Rohan ~ u d d h a i ' '  

M r .  Walson a t  pa ragraph  7 o f  h i s  a f f i d a v i t  da t ed  June  5 ,  1998 

s t a t e s :  

"While d i s c u s s i n g  t h i s  l o a n ,  M r .  E r r o l  Maloney 
o f  t h e  Third  Defendant  r ep r e sen t ed  t h a t  t h e  
Th i rd  Defendant  h e l d  a  deben tu r e  ove r  a l l  t h e  
f i x e d  and f l o a t i n g  a s s e t s  o f  t h e  F i r s t  Defen- 
d a n t  a s  i t s  s e c u r i t y  and warranted  t h a t  bnce 
t h i s  l oan  was g r an t ed  t o  t h e  F i r s t  Defendant  
by t h e  P l a i n t i f f ,  t h e  Third  Defendant would 
a l l ow  a  deben tu r e  t o  be  r e g i s t e r e d  and which 
deben tu r e  would rank  p a r i  passu  w i t h  t h e  Third  
De fendan t ' s  deben ture . "  

M r .  W i l l i a m  Maloney a t  pa ragraph  9 o f  h i s  a f f i d a v i t  da ted .  

J u l y  1 4 ,  1998 s t a t e s :  

" . . . . . . . . . M r .  A.  E r r o l  Maloney d i d  n o t  i n d i c a t e  
a t  t h e  s a i d  meet ing t h a t  Workers was w i l l i n g  
t o  a l l ow  Man t o  r e g i s t e r  a  p a r i  pa s su  f i r s t  
deben tu r e  on t h e  a s s e t s  o f  Trop icana  a long  w i t h  
Workers,  s u b j e c t  t o  I N G  c o n s e n t i n g .  Ra ther  
he  i n d i c a t e d  t h a t  Workers would be  p r epa red  t o  
p rov ide  Man a  p a r i  passu  p o s i t i o n  w i t h  Workers. 
I n  f a c t  upon be ing  asked  by e i t h e r  M r .  E r i k  J a n  
Walson o r  Miss T e r e s i t a  Vazquez Weisser  a s  t o  
what s e c u r i t y  Workers had,  M r .  A.  E r r o l  Maloney 
responded t h a t  Workers had a  deben tu r e  ove r  
t h e  f i x e d  and f l o a t i n g  a s s e t s  o f  Trop icana . "  

The l e t te r  o f  November 19 ,  1996 addressed  t o  E.D & F. Man 

Sugar I n c . ,  f o r  t h e  a t t e n t i o n  o f  E r i k  J a n  Walson r e a d s :  

" R e :  Tropicana  Holding Ltd .  

F u r t h e r  t o  ou r  r e c e n t  d . i suc s s ions  regard . ing  
your proposed l o a n  of  U.S.$750,000 t o  Trop i -  
cana  Hold.ings L td . ,  we w r i t e  t o  inform you 
t h a t  Workers Savings  and. Loan Bank i s  w i l l i n g  
t o  a l low your  company t o  r e g i s t e r  a  p a r i  pa s su  
F i r s t  Debenture on t h e  Assets o f  Tropicana  
Holdings a long  w i t h  workers  Sav ings  and Loan 
Bank t o  s e c u r e  your  proposed l oan  t o  Trop icana  
Holdings Ltd .  

However a s  you a r e  aware,  t h i s  w i l l  b e  s u b j e c t  
t o  I N G  g r a n t i n g  such permiss ion  a s  t hey  now 
hold a  F i r s t  Debenture on t h e  a s s e t s  o f  Trop i -  
cana Holdings Ltd .  

Yours f a i t h f u l l y  , 
A. ' ~ r r o l  Maloney 
A s s i s t a n t  Genera l  Manager 
Bus iness  Risk ."  



The C r e i d t  Agreement of  22nd November, 1996 between E.D. & F.  

Man Sugar I nc . ,  ( t h e  P l a i n t i f f )  and T r o p i c a l  Holdings L td .  ( t h e  

F i r s t  Defendant)  which was s i gned  by M r .  Walson and M r .  ~ i l l i a m s  

Maloney ha s  a "Consent '  Clause  f o r  t h e  s i g n a t u r e s  o f  Workers,  

Savings  and Loan Bank (Th i rd  Defendant)  and I . N . G .  N e i t h e r  o f  them 

s igned  t h i s  'Consen t . '  

For purposes  o f  t h i s  e x e r c i s e  I w i l l  r e f e r  t o  t h r e e  o f  t h e  

Clauses  o f  t h i s  C r e d i t  Agreement: 

1. Man a g r e e s ,  s u b j e c t  t o  t h e  terms 
and c o n d i t i o n s  h e r e i n a f t e r  set 
f o r t h  t o  make a v a i l a b l e  t o  THL a 
l o a n  i n  d o l l a r s  o f  t h e  Uni ted  
S t a t e s ,  i n  one o r  more advances 
which s h a l l  n o t  exceed i n  t h i s  
agg rega t e  a  t o t a l  of  U.S.$750,000. 

2 .  Man s h a l l  make an  advance of  
U.S.$375,000 upon t h e  s i g n i n g  of ; 
t h e  Agreement. The remaining 
funds  s h a l l  be  advanced by Man t o  
THL upon f u l f i l m e n t  of  t h e  condi-  
t i o n s  l i s t e d  below ............... 

4 .  The o b l i g a t i o n  o f  Man t o  m a i n t a i n  o u t -  
s t a n d i n g  t h e  p r e s e n t  advance and t o  
make f u t u r e  advances on t h e  l o a n  i s  
s u b j e c t  t o  t h e  c o n d i t i o n s  p r eceden t  
t h a t  Man s h a l l  have r e c e i v e d  p r i o r  t o  
t h e  d i sbursement  of  t h e  l oan  a l l  of t h e  
fo l l owing  documents,  i n  form and subs t ance  
s a t i s f a c t o r y  t o  Man: 

(i) T h i s  Agreement du ly  execu ted  
by THL and acknowledged and 
consen ted  t o  by t h e  Workers,  
Savings  and Loan Bank (Workers 
Bank) and any of  h e r  bank, 
f i n a n c i a l  i n s t i t u t i o n  o r  e n t i t y  
which may have a s e c u r i t y  
i n t e r e s t  i n  THL, i t s  a s s e t s  o r  
bo th .  

( i v )  .................................. 

( v i )  De l ive ry  t o  Man o f  a  p r o p e r t y  
execu ted  and recorded  P a r i  Passu  
S e c u r i t y  Shar ing  Agreement execu ted  
by Workers' Bank and a11  o t h e r  
nece s sa ry  p a r t i e s ,  whereby Man 
s h a l l  have t h e  r i g h t ,  among o t h e r  
t h i n g s ,  t o  a p r o  r a t a  s h a r e  i n  t h e  
proceeds  of t h e  l i q u i d a t i o n  o f  any 
of  T H L ' s  a s s e t s  pu r suan t  t o  t h e  
Debenture d a t e d  t h e  1 7 t h  day of  
February ,  1994, between Trop icana  
Holdings L td . ,  and One P a r t  and 
Eag le  Merchant Bank o f l J ama ica  L t d . ,  
a s  amended and a s s igned  from t i m e  t o  
t ime . ( t h e  "Debenture")  . 



( v i i )  I . N . G . ' s  Consent t o  P a r i  Passu 
S e c u r i t y  Shar ing Agreement 
d e t a i l e d  i n  ( v i )  above. 

M r .  W i l l i a m  Maloney i n  h i s  a f f i d a v i t  sworn t o  on t h e  1 4 t h  J u l y ,  

1998 s t a t e d  t h a t  a t  t h e  November, 1 9 9 6  meeting M r .  E r r o l  Maloney 

adv ised  them t h a t  a l l  t h e  necessa ry  documentat ion would be  drawn up 

i n  due cou r se  t o  p l a c e  t h e  P l a i n t i f f ' s  company on e q u a l  rank ing  w i t h  

c - j  t h e  Bank (The Third Defendant)  . 
H e  f u r t h e r  s t a t e d  t h a t  subsequent  t o  t h e  P l a i n t i f f ' s  d i sbursement  

of  funds t o  t h e  F i r s t  Defendant, M r .  E r r o l  Maloney informed M r .  Budhai 

and himself  t h a t  t h e  Bank d id  n o t  a c t u a l l y  hold. a  deben tu re  ove r  

t h e  f i x e d  and f l o a t i n g  a s s e t s  o f  t h e  F i r s t  Defendant and d i d  n o t  a t  

t h e  t i m e  t h e  r e p r e s e n t a t i o n  was made ho ld  any s e c u r i t y  t o  s h a r e  on 

a  p a r i  passu  b a s i s  w i th  t h e  P l a i n t i f f .  
I 

M r .  E a r l e  f o r  t h e  P l a i n t i f f  argued f o r c e f u l l y  thit i f  the trial Court 

should  f i n d  t h a t  t h e  Th i rd  Defendant d i d  make t h e  r e p r e s e n t a t i o n s  

a l r e a d y  r e f e r r e d  t o  and t h a t  i n  r e l i a n c e  on them t h e  P l a i n t i f f  a c t ed  

t o  h i s  d e t r i m e n t  t h e n  t h e  Thi rd  Defendant would be  es topped  from 

denying t h a t  t h e  P l a i n t i f f  i s  e n t i t l e d  t o  a  p a r i  pa s su  rank ing  w i t h  

i t s  deben ture  r e g i s t e r e d  on t h e  1 1 t h  A p r i l ,  1997. 

The P l a i n t i f f  ha s  e s t a b l i s h e d . ,  he submi t ted ,  t h a t  it has  a  good 

a rguab l e  c l a im  and t h a t  t h e r e  a r e  s e v e r a l  s e r i o u s  q u e s t i o n s  t o  be  

t r i e d .  

M i s s  Ka ther ine  F r a n c i s  and M r s .  Sandra M i n o t t - P h i l l i p s  f o r  t h e  

Second and Th i rd  Defendants  w i t h  equa l  f o r c e  submit ted  t h a t  t h e  

P l a i n t i f f  has  no t  e s t a b l i s e d  t h a t  it has  a  good a r g u a b l e  c l a i m  t o  

t h e  r i g h t  it seeks  t o  p r o t e c t .  

M r s .  M i n o t t - P h i l l i p s  submi t ted  t h a t  u n l e s s  t h e  P l a i n t i f f  can 

show t h a t  it had ob ta ined  s e c u r i t y  from Tropicana ( t h e  F i r s t  Defendant)  

and t h a t  I . N . G .  Ltd.  had g iven  i t s  consen t  it cannot  succeed.  The 

f '1 
bottom l i n e ,  she  contended,  i s  t h a t  t h e  P l a i n t i f f  has  no s e c u r i t y  and 

\ \ i s  a  mere unsecured c r e d i t o r .  There can be  no s e r i o u s  i s s u e  t o  be  

t r i e d  she  f o r c e f u l l y  argued.  

M i s s  F r a n c i s  submit ted  t h a t  t h e  P l a i n t i f f  has  f a i l e d  t o  prove 

t h a t  it had complied w i t h  t e r m s  of  t h e  purpor ted  s e c u r i t y  s h a r i n g  

agreement and acco rd ing ly  i s  n o t  e n t i t l e d  t o  a  p a r i  passu  rank ing .  

She contended t h a t  t h e  P l a i n t i f f ' s  charge  was n o t  r e g i s t e r e d  a s  



r e q u i r e d  by S e c t i o n  93 of  t h e  Company's A c t  and consequen t ly  t h e  

d e b t  i s  n o t  secured  by t h e  F i r s t  De fendan t ' s  p r o p e r t y  and i s  

acco rd ing ly  vo id  a s  a g a i n s t  t h e  l i q u i d a t o r .  

She f u r t h e r  submit ted  t h a t  t o  g r a n t  t h e  i n j u n c t i o n  sough t  by 

t h e  P l a i n t i f f  a g a i n s t  t h e  Rece iver  would e s t a b l i s h  a  preced.ent  which 

would t o t a l l y  n e g a t i v e  t h e  p u b l i c  p o l i c y  behind S e c t i o n  93 of  t h e  

Companies A c t .  

The h e a r t  of  t h e  P l a i n t i f f ' s  c l a im  i s  t h a t  i t  has  a  r i g h t  t o  

p a r t i c i p a t e  i n  ( t h e  Th i rd  De fendan t ' s  - Workers Bank's.) Debenture.  

The P l a i n t i f f  i s  con tend ing  t h a t  t h e  Th i rd  Defendant ,  ind.uced 

it t o  make t h e  l o a n  t o  t h e  F i r s t  Defendant  by r e p r e s e n t i n g  t h a t  it 

( t h e  Th i rd  Defendant)  he ld  a  deben tu r e  o v e r  a l l t h e  f i x e d  and f l o a t i n g  

a s s e t s  o f  t h e  F i r s t  Defendant .  
I 
9 

I n  i t s  le t te r  o f  November 1 9 ,  1996 t h e  Third  Defendant  s a i d  
/'- I 

Lj it was " w i l l i n g  t o  a l l o w  ( t h e  P l a i n t i f f )  t o  r e g i s t e r  a  p a r i  passu  

F i r s t  Debentureon t h e  A s s e t s  of Tropicana  Holdings a long  w i t h  

Workers, Savings  and Loan Bank." However a t  t h a t  t i m e  t h e  Third  

Defendant  had no such  d .ebenture .  

1 It i s  t r u e  t h a t  t h e  Third  Defendant  i n  t h a t  l e t te r  s t a t e d  " t h i s  

I w i l l  b e  s u b j e c t  t o  I.N.G. g r a n t i n g  such pe rmi s s ion  . . . . . . . . . . . . . . . . . I 1  

I But it i s  t h e  c o n t e n t i o n  o f  t h e  P l a i n t i f f  t h a t  t h e  Th i rd  Defendant  

C 'i a g reed  t o  t a k e  a l l  such  s t e p s  i n c l u d i n g  t h e  o b t a i n i n g  o f  c o n s e n t  o f  

I . N . G .  t o  e n s u r e  t h a t  t h e  o b l i g a t i o n s  of  t h e  F i r s t  Defendant  t o  t h e  

1 P l a i n t i f f  r ank  p a r i  pa s su  w i t h  t h e  deben tu r e  o f  t h e  Th i rd  Defendant .  

I I t  should be noted  t h a t  by v i r t u e  o f  t h e  C r e d i t  Agreement t h e  

I P l a i n t i f f  made an  advance of  U.S.$375,000 upon t h e  s i g n i n g  o f  t h e  

Agreement. The P l a i n t i f f '  s o b l i g a t i o n  t o  "ma in t a in  o u t s t a n d i n q  - . t he  

advance made and t o  make f u t u r e  advancesmwas s u b j e c t  t o  c e r t a i n  

c o n d i t i o n s  p r eceden t  i n c l u d i n g  : 

(i) The d e l i v e r y  t o  t h e  P l a i n t i f f  o f  a  
p rope r ly  executed  and recorded  P a r i  
Passu  S e c u r i t y  Sha r ing  Agreement 
execu ted  by t h e  Th i rd  Defendant  and 
a l l  o t h e r  nece s sa ry  p a r t i e s  and 

1 (ii) I N G ' s  consen t .  

I I t  shou ld  a l s o  be  no ted  t h a t  C lause  26  o f  t h e  Th i rd  D e f e n d a n t ' s  

1 Debenture of  t h e  1 1 t h  A p r i l ,  1997 empowered t h e  deben tu r e  h o l d e r  

t o  impress  a d d i t i o n a l  stamp d u t y  t he r eon  cove r ing  any sum o r  sums by 



which t h e  i ndeb t ednes s  may be i n c r e a s e d .  I t  must be  emphasised 

t h a t  t h e  p l a i n t i f f  i s  c l a iming  t h e  r i g h t  t o  p a r t i c i p a t e  i n  t h e  Th i rd  

Defendan t ' s  Debenture.  M r s .  M i n o t t - P h i l l i p s  submi t t ed  t h a t  C l ause  

26  of t h e  Debenture o f  11 A p r i l ,  1997 can  o n l y  mean t h a t  i f  t h e  

F i r s t  Defendnt  i n c r e a s e d  i t s  i ndeb t ednes s  t o  t h e  Th i rd  Defendant  

t hen  t h e  l a t t e r  can  upstamp i t s  deben tu r e  t o  cover  t h a t  i n c r e a s e .  

Th i s  ha s  no th ing  t o  do w i th  t h e  p l a i n t i f f ' s  i ndeb t ednes s  t o  t h e  

f i r s t  Defendant ,  she  contended.  

I t  seems t o  m e  t h a t  i f  a t  t h e  t r i a l  t h e  p l a i n t i f f  shou ld  

e s t a b l i s h  t h e  f a c t s  p leaded  v i z :  

( a  1 t h a t  a t  t h e  November 96 meet ing t h e  
t h i r d  Defendant  f a l s e l y  r e p r e s e n t e d  
t h a t  it then  h e l d  a  deben tu r e  ove r  
a l l  t h e  f i x e d  and f l o a t i n g  a s s e t s  o f  
t h e  f i r s t  Defendant;  

I 

( b  1 t h a t  a s  a  r e s u l t  o f  t h a t  represent;-  
t i o n  it was agreed  between t h e  p l a i n -  
t i f f  and t h e  f i r s t  and t h i r d  Defendants  
t h a t  t h e  p l a i n t i f f  would p r o v i d e  t h e  
a f o r e s a i d  l o a n  i n  c o n s i d e r a t i o n  of  t h e  
t h i r d  de fendan t  t a k i n g  t h e  n e c e s s a r y  
s t e p s  t o  en su re  t h a t  t h e  p l a i n t i f f  
enjoyed a  p a r i  passu  r ank ing  w i t h  t h e  
t h i r d  De fendan t ' s  deben tu r e  and;  

( C  ) t h a t  it was agreed  and unders tood  by 
t h e  p a r t i e s  t h a t  e f f e c t  cou ld  be  g iven  
t o  t h e  agreement by t h e  t h i r d  Defendant  
upstamping i t s  own deben tu r e  t o  cover  
t h e  a d d i t i o n a l  i ndeb t ednes s  of  t h e  f i r s t  
Defendant  t o  t h e  P l a i n t i f f .  

t h en  t h e s e  would r a i s e  a  s e r i o u s  q u e s t i o n  f o r  t h e  d e c i s i o n  o f  t h e  

t r i a l  c o u r t  a s  t o  whether  o r  n o t  t h e  c o u r t  may o r d e r  t h e  t h i r d  

Defendant  t o  upstamp i t s  deben tu r e ,  which was subsequen t l y  o b t a i n e d ,  

t o  cover  t h e  p l a i n t i f f ' s  l o a n  t o  t h e  f i r s t  Defendant .  

I n  l i g h t  o f  t h e  fo r ego ing  I canno t  a c c e p t  t h e  submiss ions  o f  

Counsel  f o r  t h e  Second and Th i rd  Defendants  t h a t  becuase  t h e  P l a i n -  

t i f f  had n o t  o b t a i n e d  a  s e c u r i t y  from t h e  F i r s t  Defendant  o r  t h e  

consen t  o f  I N G ,  t h e r e  can  be  no s e r i o u s  i s s u e  t o  be t r i e d .  

M i s s  F r a n c i s '  submiss ion a s  t o  t h e  P l a i n t i f f ' s  f a i l u r e  t o  

r e g i s t e r  t h e  charge  w i t h  t h e  R e g i s t r a r  pu r suan t  t o  S . 9 3  o f  t h e  

Companies A c t  i s  n o t  a  m a t t e r  f o r  m e  t o  de te rmine  a t  t h i s  s t a g e .  

T h i s  t o o  must be s een  i n  t h e  l i g h t  of  t h e  p l a i n t i f f ' s  c l a i m  t o  be 

e n t i t l e d  t o  p a r t i c i p a t e  i n  t h e  Workers bank Debenture.  I n  any 

e v e n t  S e c t i o n  99 empowers a  Cour t  t o  ex t end  t h e  t i m e  f o r  r e g i s t r a -  

t i o n .  



T h i s  indeed  w i l l  r a i s e  s e r i o u s  i s s u e s  and d i f f i c u l t  q u e s t i o n s  

o f  law which c a l l s  f o r  d e t a i l e d  argument.  

Having c o n s i d e r e d  t h e  m a t e r i a l  b e f o r e  m e  and t h e  submiss ions  

of  Counsel  f o r  t h e  p a r t i e s  I am o f  t h e  view t h a t  t h e  P l a i n t i f f  h a s  

e s t a b l i s h e d  t h a t  it h a s  a  r e a l  p r o s p e c t  o f  succeed ing  i n  i t s  c l a i m  

f o r  a  permanent i n j u n c t i o n  a g a i n s t  t h e  Second Defendant .  I am 

s a t i s f i e d  tha t  t h e  P l a i n t i f f ' s  c l a i m  i s  n o t  f r i v o l o u s  o r  v e x a t i o u s .  

Balance  of  Convenience 

I must t h e r e f o r e  go on t o  c o n s i d e r  where t h e  b a l a n c e  o f  

convenience  l i e s .  A s  was s a i d  by Lord Diplock i n  t h e  American 

Cynamid c a s e  i f  damages would be  an  adequa te  remedy and t h e  d e f e n -  

d a n t  would be  i n  a  f i n a n c i a l  p o s i t i o n  t o  pay them no i n t e r l o c u t o r y  

i n j u n c t i o n  shou ld  normal ly  be  g r a n t e d  however s t r o n g  t h e  p l a i n t i f f ' s  
'I 

c l a i m  appeared  t o  be .  
6 

M i s s  F r a n c i s  submi t t ed  t h a t  damages would be adequa te .  Re ly ing  

on Spry  on E q u i t a b l e  Remedies 4 t h  E d i t i o n ,  s h e  s u b m i t t e d  t h a t  

damages w i l l  o n l y  n o t  be  s u f f i c i e n t  i f  t h e  wrong i s  i r r e p a r a b l e ,  

o u t s i d e  t h e  scope  o f  p e c u n i a r y  compensat ion o r  i f  t h e y  would b e  

d i f f i c u l t  t o  a s s e s s .  T h i s  i s  n o t  s o  in t h e  i n s t a n t  c a s e ,  s h e  a rgued .  

M r .  E a r l e  f o r  t h e  P l a i n t i f f  d i d  n o t  con tend  t h a t  damages would 

n o t  be  an  adequa te  remedy, a s  indeed  he  c o u l d  n o t ,  r a t h e r  h e  a rgued  

Ci t h a t  t h e  d e f e n d a n t s  would n o t  be  i n  a  f i n a n c i a l  p o s i t i o n  t o  pay 

them. H e  p o i n t e d  t o  t h e  f a c t  t h a t  t h e  f i r s t  Defendant  i s  i n  

r e c e i v e r s h i p .  

M i s s  F r a n c i s  on' t h e  o t h e r  hand s u b m i t t e d  t h a t  t o  con tend  t h a t  

s imply  because  a  company i s  i n  r e c e i v e r s h i p  it w i l l  be  u n a b l e  t o  

pay i t s  d e b t s  i s  t o  f a i l  t o  a p p r e c i a t e  t h a t  t h e  pr imary  d u t y  o f  a  

Rece ive r  i s  t o  a l l o w  f o r  t h e  r e o r g a n i s a t i o n  o f  t h e  company. That  

t h e r e  i s  no e v i d e n c e  t h a t  t h e  company i . e .  t h e  F i r s t  Defendant  

w i l l  n o t  be i n  a  p o s i t i o n  t o  pay i t s  d e b t s  a n d / o r  emerge a  v i a b l e  

company from r e c e i v e r s h i p .  

M i s s  Tan ia  Wong's a f f i d a v i t  e v i d e n c e  i s  t o  t h e  e f f e c t  t h a t  

t h e  Rece ive r  ( t h e  second Defendant)  i s  i n  b r e a c h  o f  h i s  s t a t u t o r y  

d u t y  t o  f i l e  a  copy s t a t e m e n t  o f  a f f a i r s  and a n  a b s t r a c t  i n  t h e  

p r e s c r i b e d  form p u r s u a n t  t o  S.328 o f  t h e  Companies Act .  T h i s  h a s  

n o t  been c o n t r o v e r t e d  by M r .  John Wesley Lee, t h e  Rece ive r .  



has  had t h e  o p p o r t u n i t y  t o  pursue  i t s  
c l a ims .  

(ii) The proceeds  of  s a l e  o f  t h e  v a r i o u s  
assets of  t h e  F i r s t  Defendant can  be 
p laced  i n t o  an  i n t e r e s t  bea r ing  account  
pending t r i a l .  

(iii) The evidence of  M r .  E r i k  J a n  Walson i s  
t h a t  t h e  P l a i n t i f f ' s  company has  sub- 
s t a n t i a l  r e s o u r c e s  w i t h  n e t  assets  of 
approx iamte ly  U.S.$700,000,000.00 and 
i s  i n  a  p o s i t i o n  t o  ab ide  by any o r d e r  
t h e  c o u r t  may make r ega rd ing  damages. 

F i n a l l y ,  M i s s  F r a n c i s  urged t h e  c o u r t  t o  c o n s i d e r  t h e  ba l ance  

o f  h a r d s h i p  i.e. whether g r a n t i n g  t h e  i n j u c n t i o n  w i l l  do more harm 

than  good. I n  t h i s  r ega rd  she  submi t ted  t h a t :  

I f  t h e  Second Defendant - Receiver  i s  
r e s t r a i n e d  i n  t h e  manner sought ,  he 
would be p reven ted  from performing h i s  
s t a t u t o r y  d u t i e s  and would be p l aced  i n  

,, 
an " e x c r u c i a t i n g l y  d i f f i c u l t  s i t u a t i o n "  I 

f '\ 
She contended t h a t  i f  t h e  Receiver  i s  unab le  t o  perform i t s  s t a t u t o r y  

L,) 
d u t i e s  secured  c r e d i t o r s  who rank i n  p r i o r i t y  t o  t h e  P l a i n t i f f  

would commence a c t i o n s  a g a i n s t  t h e  Receiver  who would be p e r s o n a l l y  

l i a b l e .  

I am a f r a i d  I cannot  a c c e p t  t h i s  view. M r .  Lee i n  h i s  a f f i d a v i t  

mentioned no such d i f f i c u l t y .  M r .  E r ro l  Maloney ( t h e  t h e n  A s s i s t a n t  

General  Manager of  t h e  Th i rd  Defendant)  i n  h i s  a f f i d a v i t  s t a t e d  

Eagle Merchant Bank and I . N . G .  were t h e  secured  c r e d i t o r s  o f  The 

F i r s t  Defendant .  There i s  no evidence of any o t h e r  s ecu red  c r e d i t o r .  

I t  would appear  t h a t  Eagle  subsequen t ly  a s s igned  i t s  deben tu re  

t o  t h e  Th i rd  Defendant .  Thus i n  e f f e c t  I . N . G .  i s  t h e  on ly  s ecu red  

c r e d i t o r  who r anks  i n  p r i o r i t y  t o  t h e  Th i rd  Defendant .  Here it i s  

neces sa ry  t o  r e p e a t  t h e  p l a i n t i f f ' s  c l a im  t h a t  it w a s  an  impl ied  

t e r m  o f  t h e  agreement of  November, 1996 t h a t  t h e  Th i rd  Defendant  

would t a k e  a l l  s t e p s  neces sa ry  t o  o b t a i n  t h e  permiss ion  o f  I . N . G .  

I n  t h e  c i rcumstances  it i s  d i f f i c u l t  t o  unders tand  t h e  

I submiss ions  o f  Counsel i n  t h i s  r ega rd .  

Counsel f o r  t h e  second Defendant f u r t h e r  contended t h a t  i t  i s  

n o t  t h e  p r a c t i c e  o f  t h e  c o u r t  t o  g r a n t  an i n t e r l o c u t o r y  a p p l i c a t i o n  

which would have t h e  p r a c t i c a l  e f f e c t  o f  g r a n t i n g  t h e  s o l e  r e l i e f  

sought .  For t h i s  c o n t e n t i o n  she  r e l i e d  on Dodd v. Marine Workers' 

Union 1923 93 L . J .  CH. 65 



That c a s e  concerned t h e  e x e r c i s e  o f  a  s t a t u t o r y  r i g h t  by a  

member of  a  t r a d e  union t o  i n s p e c t  t h e  books o f  t h e  union.  On an 

i n t e r l o c u t o r y  motion t h e  judge made an o r d e r  f o r  t h e  books t o  be  

produced f o r  i n s p e c t i o n .  The Court  o f  Appeal d i s cha rged  t h e  Order 

on t h e  ground t h a t  it was c o n t r a r y  t o  p r a c t i c e  t o  g r a n t  t h e  whole 

r e l i e f  i n  an  a c t i o n  on an i n t e r l o c u t o r y  motion - See (1923) 1 A l l  

E.R. (Reprint) p.194. 

I t  i s  t o l e r a b l y  c l e a r  t h a t  t h a t  d e c i s i o n  i s  n o t  a p p l i c a b l e  t o  

t h e  m a t t e r  b e f o r e  me. Here t h e  p l a i n t i f f  i s  s imply a sk ing  t h a t  t h e  

Second Defendant be r e s t r a i n e d  from d i s t r i b u t i n g  t h e  proceeds  o f  

s a l e  pending t r i a l .  

I can see no h a r d s h i p  a t t e n d i n g  t h e  Second Defendant  i f  t h e  

i n t e r l o c u t o r y  i n j u n c t i o n  shou ld  be g r a n t e d .  
.I 
I 

I n  my judgment t h e  ba l ance  of  convenience l i es  i n  favour  o f  
[-- 

L .; t h e  P l a i n t i f f .  

Accordingly t h e  i n t e r l o c u t o r y  i n j u n c t i o n  i s  g r a n t e d  i n  terms 

o f  pa ragraphs  1 and 2 of  t h e  Summons. P l a i n t i f f  to g i v e  t h e  u sua l  

under tak ing  as t o  damages. 

Cos t s  o f  t h i s  a p p l i c a t i o n  t o  be  c o s t s  i n t h e  cause .  C e r t i f i c a t e  

f o r  Counsel g r a n t e d .  

Leave t o  appea l  g r an t ed  t o  Second and Thi rd  Defendants .  

C:: 



A s  t o  t h e  t h i r d  Defendant ,  M r .  E a r l e  r e f e r r e d  t o  The Banking 

(Workers, Savings  and Loan Bank) Ves t i ng  Order 1998 i n  t h e  Jamaica  

Gaze t t e  Supplement of J u l y  28, 1998 No.44 i n  which t h e  M i n i s t e r  of  

Finance  a c t i n g  under powers v e s t e d  i n  himby t h e  Banking Act  s t a t e s  

t h a t  i n  h i s  op in ion  Workers Savings  and Loan Bank ha s  c ea sed  t o  be 

v i a b l e .  

By t h i s  Ves t i ng  Order a l l  t h e  s h a r e s  and subo rd ina t ed  d e b t  o f  

Workers, Savings  and Loan Bank were v e s t e d  i n  t h e  M i n i s t e r .  

I t  seems t o  m e  t h a t  on t h e  m a t e r i a l  b e f o r e  m e  t h e r e  i s  a t  

l e a s t  r e a sonab l e  doub t  a s  t o  whether  o r  n o t  t h e  de f endan t s  

w i l l  b e . i n  a  f i n a n c i a l  p o s i t i o n  t o  pay damages i n  t h e  measure 

r e c o v e r a b l e  a t  common law i f  t h e  P l a i n t i f f  shou ld  succeed i n  i t s  

c la im.  
I 

Indeed t h e r e  i s  no ev idence  a s  t o  t h e  f i n a n c i a l  p o s i t i o n  of  

C any of  t h e  Defendants .  The ev idence  i n d i c a t e s  t h a t  t h e  F i r s t  

Defendant i s  i n s o l v e n t  and t h a t  t h e  Th i rd  Defendant  "has  c ea sed  t o  

be v i a b l e , "  and o f  cou r se  t h e  second Defendant  i s  b u t  t h e  a g e n t  o r  

s e r v a n t  of t h e  f i r s t  Defendant  and was appo in t ed  by t h e  Th i rd  

Defendant .  

M r .  E a r l e ' s  c o n t e n t i o n  t h a t  t h e  F i r s t  Defendant  i s  i n s o l v e n t  

and may n o t  be i n  e x i s t e n c e  a t  t h e  t i m e  o f  t r i a l  i s  c e r t a i n l y  n o t  

w i thou t  m e r i t  i n  l i g h t  of  t h e  " R e c e i v e r ' s  Sale ' '  adve r t i smen t  

e x h i b i t e d  w i th  t h e  a f f i d a v i t  of  M r .  E r i k  J a n  Walson. Consequent ly  

it i s  my op in ion  t h a t  i f  t h e  P l a i n t i f f  were t o  succeed a t  t h e  t r i a l  

t h e  Defendants  wou ld ' no t  be i n  a  f i n a n c i a l  p o s i t i o n  t o  pay t h e  

damages r ecove rab l e .  

I must t h e r e f o r e  go on t o  c o n s i d e r  whether  t h e  de f endan t s  w i l l  

be  adequa t e ly  compensated under t h e  P l a i n t i f f ' s  unde r t ak ing  a s  t o  

damages f o r  t h e  loss t hey  would have s u s t a i n e d  i f  t h e  second 

i \ 
defendan t  i s  r e s t r i n e d  i n  t h e  manner sough t .  

\\ ,,I I a m  c l e a r l y  of  t h e  view t h a t  damages r e c o v e r a b l e  under t h e  

P l a i n t i f f ' s  unde r t ak ing  would be an  adequa te  remedy f o r  such l o s s  

and t h a t  t h e  P l a i n t i f f  w i l l  be i n  a  f i n a n c i a l  p o s i t i o n  t o  pay them 

f o r  t h e  fo l lowing  reasons :  

(i) A l l  t h e  P l a i n t i f f  i s  a sk ing  f o r  i s  
t h a t  t h e  Second Defendant  be  r e s t r a i n e d  
from d i s t r i b u t i n g  t h e  p roceeds  c o l l e c t e d  
from t h e  s a l e  of t h e  f i r s t  d e f e n d a n t ' s  
a s s e t s  t o  t h e  Th i rd  Defendant u n t i l  i t  


