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IN THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL NO: 7/88

(9 BEFORE: The Hon. Mr. Justice Campbell, J.i.
L/ The Hon. Mr. Justice Forte, J.A:"
The. Hon. Miss Justice Morgan, J.A.

'y

BETWEEN SODFREY DYER ™ |
DERRIiCK DYER e DEFENDANTS/APPELLANTS
"
BHD GLORIA STONE “.  PLAINTIFF/RESPONDENT

Executrix, Estate
Edward Joslyn Stone

! Winston B. Frankson Q.C., Mr. John Givans
& Dr. Bernard Marshall instructed by
Dunn Cox & Orrett for the appellants

Richard Small and Mrs. Sandra Minott-Phillips
instructed by J. Vernon Ricketts for the respondent

Wovember 20, 21, 22, 23, 1989
January 22, 23, 24, 25, 26
hpril 2, 3, 4 & July 9,
1990

CAMPBELL, J.A.

Between 9 and iU p.nt. in the night of March 25, 1982
a fafal motor vehicle accident occurred along the main road at
Crawford in the parish of saint Blizobeth. £dward Joslyn Stone
was killed. As a con§dquence of hig death his wife Gloria 5tone
as executrix commenced an action agiinst the appellants on
- January 6, 1983 under the Fatal Accidents hct and the Law Reforri
N (Miscellaneous FProvisions) Act. The action was heard on various
days in 1985, 1986 and 1987, It culminated in a judgment yiven on
December 16, 1987 for the wife/executrix in damages under the

Fatal Accldents Act in the sum of $782,476.00 and under the Law
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Reform (Miscellaneous Provisions) hct in the sum of $384,000.00C.
From this judgment the appellants have appealed.

Grounds 1, 2 and 3 relate to liability and the refusal of the

learned tyial judge to admit evidence relative thereto. Grounas

4, 5, 6 and 7 relate to ihe assessmenc ol the damages ana the

- - - Y b 5 e IR - ~y b rl S
Grounds 1, # and 2 are clearly without merit. The

learned trial judge made clear findings of fact amply supported
by the evidence that the appellants were solely to blame for
the fatal accident in which the life of My, Stone vas
extinguished.

No useful purpose is served by setting out the grounds
of appeal relative to liebility nor by recording the submissions
advanced in respect of these grounds and I refrain from so
doing.

The grounds of appeal relative to the assessment of the
damages are as hereunders

"4, On the basis of the principle that
damages shoula be even handed and
just and be basically & convention-
al figure devived from experience
and from awards in comparable cases
che dameges awarded are grossly
excessive,

2o Ahe lesrned trial judge erred in
principle in combining the danages
awarded under the Fatal Accidents

act and the damages awarded under

the Law Reform (liiscellaneocus
Provisions) Act and further erred

in law in compensating the Dependants/
seneficiaries itwice in respeci of

the death of the deceased.

¢. The trial judge having taken into
account the effeci of inflation in
computing the damages under the
Fatal hccidents Aci was wrong in

law, and was further wrong in law

in awarding interest on such damages.
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7. The trial judge erred in law in

permitting the recall of the

witness Cmar Davies to give furthexr

and supplementary evidence after

the case for the Detendants was

closed.”

Mr. Frankson submitted that the learned trial judge

did not, from the evidence which he had before him, &scertain
with' any particularity, or at all, the basic dependency of the
widow and children, because ne had failed to deduct from the
household expenditure, any sum which the deceased would have
spent on himself. Secondly, the evidence of expenditures given
was unreliable and ought not to have been accepted as it
revealed that the deceased was living beyond his net income of
$40,635.00 at the time of death. He submitted that in such a
situation a more reliable approach directed at arriving at a

reasonable dependency figure would have been to adopt the

conventional method approved in Harris v. Empress Motors Ltd &

Cole v.Crown Poultry Packers Ltd (1983) 3 iAll E.R. 561.

Thirdly, even if the "annualised expenditure" approach was proper,

the learned trial judge erred in principle in adjusting his
figure of dependency at death by using the annual inflation rate
given in evidence by Dr. Umar Davies in ascertaining the total
dependency for the yezys between the death of the deceased and
the date of trial and in further ascertaining the multiplicand
for the post-triel period.

To the contrary, Mr. Srmall submitted thaet since the
evidence both in respect of the ceceased's income and the
annualised expenditures were not challenged ancg were detailed,
comprehensive, and inherently reliable, the learned trial judge's
findings of fact relative thereto apd his reliance thereon
cannot be faulted, thaugh he had erred in his application of the

law to the facts. The respondent's notice showed how, as
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submitced by him, the law should have been applied to the
facts. The learned trial judge was right in not using the

conventional method approved in Harris v. Empress Motors Ltd

(supra) because this was expressly disapproved by this court

in Jamaica Public Service Co Ltd v. Elsada Morgan et al

§.C.C.A. No. 12/85 delivered May 5, 1%8¢ (unreported).

Mr. Small further submitted that the learned trial
judge was justified in using the expert evidence given on the
progressive rise in the level of inflaticon between the date of
death and the date of trial in determining hoth the value of
the aggregate dependency for the pre-trial period as well as
for determining the Net Income §t the date of trial from which
the dependency for the post-trial period is to be ascertained.
He submitted that such expert gvidence in relation to the
pre-itrial period was not only admissible but relevant. He

cited in supporz of his submission Mitchell v. Mulheolland

(1971) 2 All E.R. 1205 and Central Soya of Jamaica Ltd v.

Freeman S.C.C.L. No. 18/84 delivered 18th March, 1985 {(unreported).

He submitted that cven though the cases were concerned with
assessment of damages for personal injuries the rationale for
the admission of evidence of inflation as the;ein approved was
egually applicable to fatal accident cases because the rationale
was to assist the court in arriving at a decision as to what

is the appropriate income and dependency at the date of trial.

‘Though he conceded that it was always desirable to adduce

specific evidence of current level of income at the date of
trial, he maintained that evidence of the rate of inflation
between the date of death and the date of trial is admissible
and ought to be utilised in arriving at a decision as to what
the level of income is expecteq to be at the date of trial or
as confirmatory evidence of the reliability of evidence already

given of estimate of such income.
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The conventional method of determining the multiplicand

for the dependency suggested by Mr. Frankson is based on a

™ statement in Harris v. Empress Motors Ltd ($upra) at page 565
<% where O'Connor L.J. said:
<v *In the ccurse of time the courts have
worked out a simple solution to the
similar problem of calculating the net
dependency under the Fatal Ag¢cidents
acts in cases where the dependents are
wife and children. Ih times pact the
calculation called for a tqedious inguiry
into how much hgusekeeping money was
paid to the wife, who paid out how much
for the children's shoes atc. This has
all been swept away and th& modern
practice is to deduct a perdentage from
(w\ the net income figure to répyesent what
the deceased would have spent exclusively
on himself., The percentages have become
conventional in the sense ‘that they are
used unless. there is strikihg evidence
tc make the conventional flgure
inappropriate becauge there is no depart-~
ure¢ from the principle that each case must
pe decided on its own facts."

The principle approwved in the above statement was

adverted co by this court in Jamaica Public Service Co Ltd v.

Elsada Morgan {supra) but the court was of the unanimous view

k‘j thet 1t would be untimely to adopt tbat principle. Carey Jd.A.

speaking for a unanimous cQuri, said:
“The experience ih the United Kingdom
has plainly led the courts to adopt
this mathematical formula. But we
are not dealing with English conditions
in this Jjurisdiction and I would be
slow until we had gained more experience
in this fleld to gdopt a formula suited
to English conéit?cns but not yet tested
in the Jamailcan milieu. We have no
satistical accunulation of data in this
. country to show what percentage of salary
(;" or wages, young apprentices spend on
-~ themselves, or for that matter settled
married men with families. Plainly we
have not yet arrived at a percentage to
which the courts may resort as is suggested
in the case cited."
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¥o relevant changes in the Jamaican milieu since
1686 have been brought to my attention sc to persuade me to
move from the policy position which this court adopted in the
abovementioned case. Accordingly the "annualised expenditure
approach” adoprad by the learned trial judge cannot be faulted
in principle though as submitted by Mr. 5mall, he was in error
in his application of the law to the facts as tfound by him.

This error HMr. Small submitted was independently of the issue
as to the relevance cf evidence of intlation in arriving at
the pre~trial aggregate dependency.

The learned ctrial judge in determining the amount of
the dependency for the year of death made use of part only of
the unchallenged evidence of expenditure by the deceased namely
expenditure on rent, household helper, electricity, cocking gas,
yuzrdener, grocery, vacation, entertainment and - Xmas extras,
totalling $28,540.0U. This figure is criticised and rightly so
by Mr. Small and Mr. Frankson. Mr. Small‘s schedule of
annualised expendiiure based on the evidence, totalled, after
a4 minor coirection, $45,958.06. But as he concedes that
clothing for the deceased which was not quantified had to be
taken inte account which § have estimated to be $2,000.00, the
annualisca expenditurve would be 547,556.00. From Mr. &Small's
schedule of expenditure the sum of $5,785.00 inclusive of
clotuing would vepresent ezpenditure exclusively on ihe deceased.
The dependency in 1582 weculd therefore be $42,193.060.

Mr. Frankson's submigsion on this, as earlier stated,
was that since the annualised expenditure exceeds the net income
of $40,635.00 it was unreliable, and therefore a percentage of
the net income should be deducted as vepresenting the amount
exXpended by the deceased exclusively on himself. The balance

would then represent the basic dependency in 1982. Alternatively,
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if this methcd was not adopted, the annualised expenciture
would firstly have to be bkrought into alignment with the net
income and seccndly a deduction made for expenditure incurred
exciusively for the deceased’s benefit. These were not done
by the learned trial judge.

Eaving properly gdopred the Yannualised expenditure"
approach the learned trial judge ought to have proceeded thus:

{a) firstly, he should have made use
of all the relevant annualised

expenditures of which there was
evidence;

P
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seconGly, he should have appourtioned
the actual annualised expenditures
between expenditures exclusively for
the deceased's benefit and expendi-
tures for dependants and then
ascertain what is the pexrcentage which
the expenditures on dependants is,
relative o the total actual
annualised expenditure;

{c) thirdly, he should use this percentage
to determine the amount cf the net
income of $40,635.00 which is to be
regarded as the dependency in the year
of death of the deceased.

The annualised expenditures are reduced to align them
with the net income of $430,935.00 as a life underwriter because
on the evidence cnly this income was used to meet expenditure.
The income from the minibus which was being operated, albeit
illegully, was being saved. The learned trial judge accepted
this statemenc of Mr. Small. Egually there is no evidence that
aay savings account at the Commercial Banks or with the Life
Underwriters Credit Union was being drawn on to cover current
expenditure, Kkather the evidence discloses a determined effort
of the deceased to save towards the purchase of a house and
motor car. in the light of these ¢ircumstances the evidence of
Mrs. Stone as to many items of expenditure nust be viewed as

exaggerated albeit not deliberately and designedly so. Since

however it is not possible to say which of the items of




5

expenditure are exagygerated and which are not, a just way of
resolving the matter is by veducing proportionately the two
segments of the annualised expenditure {dependants’ and
deceased s) from thie level of 347,958.00 to 540,635.00 s0 to
bring then in line with the net incoﬁe of $40,635,00 which alone
on tiie evidence is earmarked to meet eéxpenditures.

M. Small conceded that one £ifth of the expenditure
of 813,000.00 on grocery would be attributable to the deceased.
This together with specific expenditures on the deceased
himself such as Xmas expenditure $z00.00, doctor's bill
$720.00, Life insurance $24%.00 and clgthing which I earlier
estimated at $2,000.00 totalling $5,7069,00 would therefore be
deductible from the annualised expenditire of $47,958.00 in
arriving at the unadjusted dependency. Mr. Small however
submitted that the entercaimnmenht expenges of $3,120.00 and car
upkeep expenses of 53,0006.00 ip relation to which the Court
invited submissions from ccunsel ought not to be considered
other than as joint expenditure® which like rent are to be
allocated wholly to dependency becar.s;¢ those expenditures
underpinned a standard of living to which the dependants were
accustomed and ¢f which they are now ddprived. Mr. Frankson
accepted the allucations made by Mr. 5mall put contended that
in addition tc these and the estimated amounit for clothing, the
entercaimeent and car upkoep expenses should be allocated
exclusively o the deceased because they pertain principally
to his employment as an insurance underwriter., In my view,

My, Frankson‘s submission has considerxable merit. In the case
of the car upkeep, the evidence disgloses that the car could
hardly be designated as a family ear. The car, a Forxd Escort
was purchased as a new car in 1972. The deceased was then an
overseer at W,I.:.C.U. living at albany in Westmoreland. He

thereafier became a salesman for a short time at Tropical
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Battery Cempany in 1974. He left that job in 1974 to become
an overseer at Grays inn where he worked until February 1978
when he left and was employed as a Life Underwriter at Life of
Jamaica, Hpanish Town Branch, From the evidence, the deceased

came to Kingston when he had the job as salesman at Tropical

Lt}

Battery (X

ipally . e then moved to Gray's Inn when that job

wag securad but he retd¢rned to Kingston and lived at 15 Denham
Avenue, Meadowbrook Estates from Hovember 1976, The deceased
commuted dally from Kingston to Grays Inn. &5 life underwriter,
75% of his business wag derived from St. Mary, Westmoreland,

St. Elizabeth and Manchester with only 25% derived from the
corporate arga. He was reguired to yive ¢ood service to persons
in the rural areas whom he had underwritten. On this evideénce
it is p}pin that the constant availability of a car was an
absolute necessity for the deceaged in the efficient performance
of hip employment and the car would only be used to a very suall
extent for the benefit of the fgmily. The relatively large suns
of $4€0.0¢ on bus fares and $1,000.00 on taxi spent on getting
children to and from school by & caring father speak eloguently
to the relotive unavailability of the car to satisfy the purely
dogestic necds of ihe family.

The eniestainment expense on the evidence ic expenditure
on friends. Whatever valus such gathering of friends at home
may have in enriching the quality of life of the dependants, the
impediate and direct expenditure is for the benefit of the
invited friends who partake of the deceased's generosity. BSuch
espenditure differ fundamentally from expenditure on dependants
in taking them on holidays and to theatre. Further, a weekly
expenditure on che average of $60.00 on entertainment, having

regard to the relatively large suym and its fregquency, seems to

me more consistent with satisfying business promotional needs



-1G-

than a purely private social domestic need. For the reasons
stated, I would considér that both the car upkeep and the
entertainment expenses should be treated as exclusively for
the beneiit cof the decsksed.

Therefore thne sum which ought to be sllocated as
expendliture incurred foy the benefit of the deceassd would
amount to 311,885.00. This would lesve as daependency at the

time of death the sum of 535,873,000 ouvt of the annualised
expenditure of $47,558.U0. But this dependency must be propor-
tivnately reduced so that both it and the sum allocated to the
deceased, also proportiondtely reduced, will together not exceed
the net incore of $40,635.0C. The dependency at the time of
death when so reduced amQunts to $30,5065.00 or 75% of net incomea.

The next exercise l& to arrive at an avexage figure of
Gependency for each of the pire~trial years so that the aggregate
dependency for that period may be ascertained. The learned
trial judge determined the pre-trial years to be 5% and this has
not been disputed.

Fy. Frankson submits that the only net income which is
in general relevant in determining the vilue <i ine dependency

whether pre-trial or post-trial iv the net income at the time of

deatir. The prosgpect of increased income at the time of trial

£

however glowing is irrelevant unless it can be guantified and

stbstantizted by sgatisfactory and credible evidence. In this
regard the evidence of inflation in soclety 15 ixrrelevant and
the evidence of Dr. Cuar Davies on the proyressive rise in the
level of inflation between the date of death and the date of
trial was irrelevant and ought not to have been used by the
learned trial judge in determining the aggregate dependency faor
the pre-trial period or for determining the multiplicand for the

post~trial peiiod.
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The learned trial judge did make use of thi
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"1 have considered the ¢ nce of
Di, Davies on the movement of
mnoeney over the years ana vnb 1ne
d4C’ ~ions o“ cthe consumer Price

he "uwim: {

e“»nlngs
.img of iz

of che
ISt year i
f Lgures given

Kent we, 700,00
Helper 2,400,000
Electricity 2,040.,00
Cooking gas 240,00
Gardener 780.00
Grocery 13,000.00
Vacation 2,000.00
: i T J;lgﬂ 00

1,600,060

) " VI
S28,540.00 {sic)

anCressing this umﬁ*lt snnually Ly
: % years fyawm the date of

4 te allow for the increase in the

cost of livang and the fell in the
Lue money' I arrive at che sun of

' Dearing all the factors

aforement ioned in mind I award

wmultiplicand of £u2,600.00 vwoa. Yor the

{

&

K R S e, i fe firiry W
vinding by years viz SSuh,G00.00,
nef £y = NS N T W LT T N TSR RN S JY SR
Mlr. small sabmitited that while it 1y agreed that in

spendency, post-trial

L—a
~

the calculetion of {he post-tyia

rnflation in scciety ought not to euvai, ~txial inflation

B

otssht propeily vte be considered for the pre-trial calculation
a&s is similarly done in the award of damages in cases of

personal injuries. As earlier stated he relied on Mitchell v.

Mulholland (supra) and Central Soya of Jamaica Ltd v. Freeman (gypra)
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Mitchell v. Mulholland (supra) dealt with the relevancy of

evidence specifically directed to the prospect of inflation in
assessing post-trial financial loss in personal injury cases.
The asgessment of the pre-trial less in that case did nov
involve any consideration of inflation. Mr. Snall however
relied on this caze because of the statewment of principle of

Widgery L.J. at pags

sreriing at the 1
conventional suns attribvted 0. say,
loss cf an eye, have becn adjusted
upwards in recent years on thab account.
Inflation which has reduced the value
of money at the date of the award must,
thus, be taken into account.”

This principle has never been doubted. L underpins

the decision of this court in Ceptral Soya of Jamaica Ltd v.

Freeman (supra). But the principle is designed to promote
consistency of awards in real terms over the years where such
awards are based on substantially similar facts and are for non-
pecuniury loss.

The cases are however distinctly unhelpful in the
present exercise. The annual depenvency in FPatael Accident cases

PGB GNLL TN

though re

Logs o dinage

iy & uependant

e
b
&

whether at the tiae of deat o1 at any time

subsequent thorveto, is inextricably and

-

Iy linked with the

actual and/or sstinmatved income of the provider and on nothing
else. Influcion aowever much 1t may erode the real value of

the dependency whether in the pre-trial or peost-trial period,
cannot per se result in any increase in the money value of that
dependency. &4n increase can only result from an increase in the
net. ipcome of the providex on the reasonable assumption that
with increased net income he can and will provide more in the
money value of the dependency. Further, even though periodic

< ' : i Ayoin e g ST TP [P |
increases in money incomes may be partly duc to secular upward
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moverents in the appreopriate pri¢e level, there is no established
principle that the level of income at any given time and the
cost of living index must correlate such that the former can be
usefully extrapolated by the use¢ of consumer price indices from
an agreed income level used as a base figure. Thus, 1n my view,
the evidence of Dr. Omar Davies, the expevt on the movement of

the ceonsumer price index arx an indicatcer of ianflaticn, albeit

indigputable, is ivyelevanit and cpnnot be used in estimating income

at any given wiwe, nor in confirming evidence on estimates of
income Given oliundsg, unless there io furtheco evidence that such

income is contractualily or stacuterily Llinked to the cost of

b
living price index., Since there was no such evidence in this
case, the learned trial judge ought not to have utilised the
evidence of inflation given by Dr. Omar Davies for adjusting
upwards the dependency whiclh be determined at the time of death
in order to ascertain the aggregate dependency for the pre-trial
period. Equally he shoula not have used this evidence as

capable of confirming and as actually confirming the level of

income which the deceased would have atiail the year of

trial for purposces of determining the dependency for the posi-
trial period.

My, Smell subkitied however that even Lf the evidence
of inflation was vejected, there was satisfactosy evidence from
Mr. Parker the Opanish Tewn Dranch Haneger of Life of Jamaica
where the deceased was employed, that in 1985 the deceased would
have been earning between $1206,000.80 - $150,000.00 per annum.
This estimate was based on the deceased past performance
including "the impact of economic services". The deceased in the
year pricr to his death earned $66,613.00 gross. His
pexrformance was admittedly very cutstapding in production in

whiich he led; production is based on premiums, income, writien
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and settled business, and number of cases. He was not yet

a unit manager which is the first promotional step through

to Assistant Manager, Munager, Vice President and President.
fle nowever nhad the potential to be trained as Unit Manager.
My. Parker sald that the leader in production at the branch
who "is a chip ofi the Svone’s Llock®™ earned aboutr $105,000.00

up o the end of Octobex, 19

Pk
e
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I think the findang of ihe learned trial judge that
the deceased income would have been "in the $150,000.00 p.a.
income bracket” was due to the improper use of an annual
estimated percentage rate of inflation and was influenced
inordinately by the evidence of Dr. Omar Davies. Without this
evidence he most likely would have based his estimate solely on
the evidehce of income from previous years which showed that
though the deceased’s gross income moved upward significantly
between 1978 and 1980 it rose very little between 1880 and 1981.
This evidence showed that fop 157€ to 1981 inclusive the gross
incomes were $19,351.00, $38,686.00, $61,266.00 and $66,012.00,
This fuct cinsidered with the evidence of Mr. Pavker on the
level of incime of the curraspnt leader and the estimates given
by him duly discounved for contigencics: and unceircainties would
indicate in pr view thiot o figure of $1e0,000.00 per annum
would be a rogsecnable dizcounted escimate of the deceased's
grossg earning et the date of trial.

The nev income from this sum of $i20,000.00 after
allowing a tax free income of $¢,000.00 and deducting from the
balance of $112,¢30.00 income tax and other statutory deductions
which together Mr. Small accepts ag 36%% amounts to $76,860.00.

The dependency from this estimated increased het
income using the same proportion as at the time of death is

$57,600.6L (7588 of $76,88C.00) and the nverage annual
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depen&ency Letween the time of death ang time of trial would
be $44,113,0¢ {$57,660.00 + $30,555,060 = 2).
.

The aggregate dependency for the pre-trial period
would thus be $242,622.00.

Next is the calculation of t{he pPest-trial dependency.
The multiplicand is calculated us 75% Cf $7¢,8L0,00 amounting
to §57,6¢0.00. Bui there is dispute as 1o the number of years
purchuse or multiplier which ig to be tuken, caleulated from
the date of Qeatli. Mr, Frankson submits that a multiplier of
i5 years for the Geceased then aged 15 years, albeit in
excellent state of health and relatively securve employnent was
too high. %o the concrary Me. bmall  submits that by reference
to decided cases the multiplier of 1% was well within the range
of what was considercd reasonable.

i cannot agree with Mr., Smzll that a multiplier of lSm
years can be accepted as reasonable.

In Samuel Barrett v. Clinton Thomas & V.W. Lee & Sons

5.C.C.h. 14/80 dated &th Cctober, 1981 (unreported) this court
on appeal reduced & multiplier of 15 years given to an injured
driver aged 35 at date of trial to one of 1l years (see Volume
1 pages &5~v¥ of Recent Personal Injury award by Mrs. Ursula Khan).

: TR EE s r VRN
in Cecil Wong McDonald v, Winston Williams 5.C.C.h. E3/81

dated l4th Qctober. 1582 {uwnveporled), this courc in scaling down
an award of damages for loss of earnings upproved a wultiplier

of 10 years for o truck dedver aged 37 at tie time of trial.

(Bee again Volume 2 pages 51~54 of the abovementioned compilation

by Mrs. Ursula Khan)

in Jamaica Public Service Co. Ltd v. Elsada Morgan

{supra) the pleintiff was aged 25 years at the time of death.

lHe was in excellent health. The Court of hppeal approved a

multiplier of 14 years. What is plain from this case is that

this court in considering a multiplier of 14 years as appropriate

§ T ) ' v sicte ST o
for & healchy man aged &5 years ccould not consistently approve a

multiplier of 14 years much less 15 yeads as also appropriate

D T
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L can see no ¢ood reason for not following the decision

of this court in Samuel Barrett v. Clinton Thomas & V.W. Lee & Sons

{supraj. The figure of the learned trial judye is accordingly
reduced frcem 15 years to 11 years.
The post~-trial loss of dependency calculated for 5% years

(Li-5%) with an annual dependency of $57,¢¢0.0{¢ amounts to

$242,822.00 cmounts to £559,752.00

Turning now te the claim under the Law Reform
(Miscellaneous Provisions) Act, the real complaint of Mr. Frankson
is in grounds 4 and 5 namely that the award is grossly excessive
andG that in any event there is a duplicacion of awards instead of
& deducticn,; to the extent that the law allows, of the award under
the Law Reform (Miscellaneous Provisions) Act from the award under
the Fatal Accidents hAct to the extent that beneficiaries under the
latter lL.ct have ualsc benefited under the former ict.,

Mr. Small readily conceded that the learned trial judge
was in error in not deducting the award under the Law Reform
(Miscellaneous Provisions) Act from Mrs. Stone's award under the
Fatal iccidents hct since she was the executrix and sole
beneficiary of the deceused’s estate. However he complained in
his respondent’s notice that the multiplicand of $25,000.00 used

by the les

g

rned trial dudge in assessing earnings for the “lost
years® was inadeguate and flowed from the incorrect application
of legal principles relevant to such calculations. Thus the
awar¢ for loss of earnings for the lost years was well below
what it properly should have been.

The learned trial judge regrettably did not disclose
clearly his reasoning which led to his determination of the
multiplicand for aasessing the loss of earnings. After adverting
to cases c¢ited to him which he correctly declined to follow he him-

self after referring to Jamaica Public Service Co Ltd v.

£lsada Morgan (supra) expressed himself thus:
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"tr. Stone had in four years as

a Life Underwriter accumulated
$15,46060 in the Life Underwriters
Credit Union. He also had

§17,0060 saved in commercial banks.
ie was saving towards buying a
wuse and a motor car. A
uccessful life underwriter he,
had to dress and look the part,
he also had to entertoin. The
minibus he operated provided
some $10,20C0 annually, this
Mu. Small submitted wept to sav-~
ings. & non~smoxer and & regular
jogﬁarﬁ he: WaS in good health at
the time of his death,

. assess the surplus av;;lable to
the ucceasea at $25,000.00 pex
annum and award Lhe sum of
$25,000 X 1% = 337%,000 under this
head.
In fine there will be judgment for
the plaiptiff in the gum of
5782,475.00 under the Fatal Accicdents
acc with interest at 3% from 25th
Januayy, 1983 to date.

FPor fyneral expenses $6,000
For losé of expectation
of life 3,000
Loss of future earnings
(lost years) 375,000

Undier the Law Reform {Miscellaneous
Provigions) fhct.,”

The principle ectablished for assessing the loss
of future earnings for the "lost years® is fivsily te ascertain
frem credible evidence what the net income ¢f the deceased was
at the date of death. Becondly, where as in this case there has

been a relatively long

ij

period which has elapsed between the date
of death and the trial of the action, to estimate the deceased's
net income at the date of tyial by reference to evidence of the
net income being carned at the date of trial by perscons in a
position corresponding to that which the deceased held at the
time of his death ¢r by person's in a poesitign to which the
deceased might rea$onably have attained. The average of these
two levels of net income may then fairly be considered as the

average annual net income of the deceased for the pre-trial
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years. The next exercise is to total the expenditures at

the time of death which are exclusively incurred by the
deceased to maintain himself reascnably consistent with his
status in life. This is however only a part of his living

pensces.  In addition to these expenditures there must also
be added as part of his living expenses a portion of those
joint living eupenses like vent and clectricity which for
purposes of calculating dependency under the Fatal Acecidents
Act weould be trested ag wholly fur the benefit of the dependants.
Vhen these exclusive living expenses and the proporiion of the
joint living expenses of che deceased are totalled, this

total sum is calculated as a percentage of the net income at the
date of death. The avtiage net income for each of the pre-trial
years 1s reduced Ly this percentage and only the remaining
balances constitute losi earnings for thoese years. A similar
exercise is adopted for the post-trial period except that the
living expenses computed as & percentage of the net income at
the date of death is deducted not from the average net income
but rather from the a¢tual estimated net income at the date of
crial.

AZpplying the above principles, the average net income
for the pre-tvizl period of 5% years is §58,75%6.00 ($40,635 +

$76,880 = 2)and the estimated net income at the time of trial

L]

[N ot

is 57&,880.60.
the living expenses of the deceased other than joint

expenses was founa {o be $11,805.00 but when 20% of those

<

joint expenses such as rent $2,76C.C0 helper $2,4035.0
electricity 52,04¢.00 cooking gas $240.00, gavdenex $780.G0
and vacation $5£0.00 is added, the total living cxpenses
amounts te $13,029. (311,885 + $1,744) This living expense

represents approximately 2¢% of expenditure at time of death.
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This means that 28% of the average net income of $55,758.00
for the pre-trial period and 28% cf the estimated net income
of $76,880.00 for the poust~trial period must be deducted as

living expenses in computing the lost earnings for the “lost

For the pre-~trial period the lost earning iz thus
$232,582.006 (72% of $53,758.08 X 5%), and for the post-trial
pericd the lost earnings is $£300,485.00 (72% of $76,080.00 X 5%)
making a total lost earnings for Lhe lost years of $53,167.00.

Mrs. Stone will benefit to the extent of $533,167.00
under the Law Reform {(Miscellaneous Provisions) Act, she cannot
therefore benefit under the Fatal Accidents Act except and to
the extent that her depcndency under this latter Act exnceeds
this amcunt.

There has been no appeal against the wctual

apporticonmentc of the award under the Fatal hccidents Act

)

between the beneficiaries and Mr, Small has invited the court
to allow the percentage appoeriionments to remain undisturbed
whatever is found by this couri to be the correct amount that
should have constituted the ylobal award. 1 have considered
it vight to leave ihe percentages undisturbed because as I

have said ithere is no appeal relative thereto and the apportion-

)

meni on the facits appear reasconable. Thus the apportionment

cf the new globel award cof $55%,7Y52.00 is as follows -
Dale - 2.53% $14,1€2,0C
olyn 3.22% 18,024.00

[a)

Wayne 4.17% 23,342.0G0
GClenrcy 5.00% 286,323.060
Stecey-iann 7.45% ﬁlyyui GO =
Mrs, Stone 77.57% 434,1969.0¢C

L5
[
R
(85}
-
(85
[
LA
<
(o]

Mrs. Stone's award under the Fatal Accidents Act is

completely merged in the benefit she derives as executrix and

o

scle beneficiary under the deceased's estate. The judgment

under the Fatal Accidents Act is accordingly reduced to the sum
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of $125,553.00 apportioned as cbove among the children
beneficiary.
Under the Law Reform {discellaneous Provisions) Act
the loss of future ecarnings in favour of the estate is increased
<ﬁ> from $375,000.00 to $333,167.00 together with the funeral
(i\ expenses of $6,000.00 and loss of expectation of life $3,000.00
._.//

against which there has been nc appeal.

-s

As regards the guestion of interest the power of the

court to award the samg¢ is scatutory. It is contained in

section %

of the Law Reform (liiscellaneous Provisions) ict which

provides as follows:

\ ” L
(;J and ¢onsis
this court
considered

Judicature

With a view to establishing

"3, in anxy proceedings tried in any
Court of Record for the recovery
of any debt or damages, the Court
may, if it thinks fit, crder that
ther¢ shall be included in the sum

for yhich judgment is given interest
at s\ch rate as it thinks fit on

the vhcle or any part of the debt or
damage for the whole or any part of
ihe period between the date when

the ¢ause of action arose and the
gat¢ of ihe judgment.®

The rest of the section is not relevant.

stency within the discreiion granted by Lizis section

in Central Soya of Jamaica I.td v. Freeman (supra)

the sectilon in conjunction with section 51 of the
{Supreme Ccurt) ket which provides as follows -

“Every judgment debt shall in the
Supreme Court carry interest at

the rate of six per cent oxr such
other xrate per annum as the Minister
may by Crder from time to time
prescribe in lieu thereof, from the
time of entering up the judgment,
until the same shall be satisfied,
and such interest may be levied
under a writ of execution on such
judgment. ”

some semblance of uniformity




This court after a detailed review of the section,
and accepting in principle that unadjudicated damages and debts,
auring the period when they remain so, cught not to attract an
interest rate equal to or higher than a judgment debt, laid
down guidelines per Rowe P., in these words at pages 28-25 -

"I do not think that interest on the
general damages for pain, suffering
anG less of amenities should exceed
one half the rate applicable to
jucdgment debts. As the law now
stands I would suggest as a guideline
ftor the award of interest in personal
injury cases thats

(a) interest be awarded on special
damages at the rate of 3% from
the date of the accident to the
date of julgment;
(b} interest be awarded on general
damages ait the rate cof 3% from
the date of the service of the
writ tc the date of judgrent.”
Though this case laid down yuidelines in personal
injury cases such guidelines are Mutatis Mutandie egually
applicable in fatal accident cases begause hefore laying down

these guidelines relevant English decisions were consideied.

One such decision was Cookson v. Knoyles (1878} 2 All E.R. 604

which approved the principle that Fatal Accildent damages ought
to be assessed in two segments namely, pre-trial being the
dependency lost between death and the date of trial, on which
interest should Le awarded for that pgriod at "half the short
term interest rates® current for the period between the date of
death and the date of trial, and post-tirial being the
dependGency lost after the date of trial on which no interest is

to be awarded. Gifford v. Gee (1970) 1 all £.R. 1202 a personal

injury case which had already been applied in this jurisdiction
had estahlished that general damages awarded for loss of

future earnings should kear no¢ interest,.
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The learned trial judge in this case awarded interest

on the full dependency under the Fatal Accidents Act at 3% from

25th January, 1%83 to date (meaning December 18, 1987.) He said -

at 3% which

W

the plaintiff in the sum cf

in fine there will be judgment for

$782,476.00 under the Fatal Accidents

Act with 1nterest at 3% from 25th

January, 1563 to date."

The learned trial judge was correct in awarding interestc

Jamaica Ltd v.

13 conscrant with the guidelines in Central Soya of

Freeman (Supra). He was however in error in

calculating

be the date of

from the

interest

date

interest from January 25, 1963 which would appear to

service of the writ. It should have been awarded

of death. He was equally in error in awarding

on both the pre-trial and post-trial amounts.

In conclusion I would allow the appeal and reduce the

total judgment of the court from $1,166,476.00 to 5667 ,720.00

made up as hereunder -~

Inter

Under the Fatal Accidents Act
(Dependency to children only)

Under the Law Reform
(Miscellaneous Provisions)
Act - Funeral expenses

Loss of expecvation of life
Loss of earnings in the lost
years

$125,553.00

6,000.00C
3,000.060

533,167.6v

est at 3% on the amount of $54,420.00 being the

pre-trial portion included in the above judgment under the

Fatal Accidents Act from date of death to 18th December, 1587.

The interest as calculated will be apportioned among the

children.

Interest at 3% is also awarded on the Funeral expenses

of %6,000.80 from the date of service of the writ.

On the principle established in Gifford v. Gee (supra)

no interest is awarded on the carnings for the lost years. The

fect that I have calculated the earnings for the lost years in

pre-trial and post-trial segments was solely for the purpose of

arriving at a more eguitable level of loss sustained by averaging

the net income in the pre~trial period which if not done would
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nave provided the estate with a windfall by having the
deccased's estimated net income at the date of trial treated
as the basis for calculation of his loss from the date of his
death when in fact he is not deemed to have realised that
estimated net income until 5% years after his death. This
method of calculation does not transform the character of the
earnings which remain future earnings for the lost years on
which no interest is to be awarded.

Finally, a perusal of Mrs. Khan's collections of
Personal Injury Awards shows that it is very rare indeed for our
trial judges to indicate the multiplier or years of purchase
which they have applied having regard to the age of the injured
person at the date of trial in assessing the loss of future
earnings or the multiplier having regard to the age of the
deceased person at date of death in assessing future ecarnings
for the lost years. it i1s most desirable that these practices
be adopted so that cur own local judiciary can in time obtain
guidance in difficult cases from thg judicial opinion generally
hield by us in these matters in the context cf what Carey J.&.

has felicitously described in Jamaica Public Service Co Ltd v.

Elsada Morgan (supra) as the "Jamaican Milieu.®




FORTE, J.A.

I have had the opportunity of reading the judgment
in draft of Campbell, J.A., and agree that the appeal in
rvelation to liability should be dismissed. However, in respect
(ﬁf to the guestion of damages I offer a few words of my own.
(“} The determination of proper awards in these cases.
has in the past, given trial judges great difficulty because
of the artificiality of the assessment and the necessity to
exXamine the possible variables that may have existed in the

life of the deceased had he lived during the years of assessment.

2 &£11 E. R. 6U4 at page 608 -

(*) "This kind of assessment, artificial
though it may be, nevertheless calls
for consideration of a number of
highly speculative factors, since it
requires the assessor to make assump-
tions not only as to the degree of
likelihood that something may actually
happen in the future, such as the
widow's death, but also as to the
hypothetical degree of likelihood that
all sorts cof things might happen in an
imaginary future in which the deceased
lived on and did not die when in
actual  fact he did. What in that

(’\W event would liave been the likelihood

- 7 of his continuing in worrx until the

usual retiving agey Would his

earnings have been terminated by death

or disability before the usual retiring

age or interrupted by unemployment or
ill-health? Vould they have increased,
and if so, when and by how much? To
what extent if any would he have passed
on the benefit of any increases to his
wife and dependent children?”

Before this, in the case of Mallet v. McMonagle

(1969) 2 W.L.R. 767 at page 773, Lord Diplock in speaking cf
[ :} the estimate of the amount of dependency had the following to

say -
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Similarly, Lord Fraser of Tullybelton in Cookson V.

these matters
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"The starting point in any estimate

of the amount of the ‘dependency’

is the annual value of the material
benefits provided for the dependants
out of the earnings of the deceased
at the date of his death. But,
quite apart from inflation with
which I have already dealt, there
are many factors which might have
led to variations up or down in the
future., His earnings might have
increased and with them the amount
provided by him for his dependants.
They might have diminished with a
recession in trade or he might have
had spells of unemployment. As his
children grew up and became
independent the proportion of his
earnihgs spent on his dependants would
have been likely to fall.”

..+ the damages awarded to dependants
under the Fatal Accidents Acts for
loss of support during what would
(but for the fatal accident) have been
tne remainder of the deceased person's
working life have to be based on
estimates cf many uncectain factors,
including the length of time during
which the deceased would probably

have continued to work and thlie amount
thaot he would probably have ecarned
during that time. The court has to
make the best estimates that it can
having regard to the deceased's age
and state of health and to his actual
earnings immediately beforce his deatn,
as well as to the prospecits of any
increases in his earnings due tc pro-
moticn or other reasons. But it has
always been recognized, and is clearly
sensible, that when events have
cccurred, between the date of death
and the dacve of trial, which enable
the court to rely on ascertained facts
rather than on mere estimates, they

should be taken into account in assessing

JAMAGES s esvcocsscsosssvesassscasscessass
Similarly if the rate of wuages paid to
those in the same occupation as the
deceased perscn has increased between
the date of death and the date of

trial the increase is rightly taken

Knowles (supra) gave some guidance in the proper approach in
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"into account in assessing Gamages

due to his dependants under the

Fatal Accidents Acts. Assessment

of damages in this way requires

the pecuniary loss to be splii into
two parts; relating respectively

to the period before the trial and

the period after the trial, in the
same way as it is split in &

personal accident case., 7o that
axtent the samec method of assessment
s used in both classes of case.

fhe loss of support between the date
bf death and the date of trial is

the total of the amounts assumed to
have been losi for each week between
those dates, although as a matter of
practical convenience it is usual to
take the median rate of wages as the
multiplicand. .ceeccecoascosaooscssss
That 1s convenient, although it is
strictly speaking too favourable to
the plaintiff, because it treats the
probability that, but for the fatal
accident, the deceased would have
continued to earn the rate for the

job and to apply the same proportion
of his (perhaps increased) ecarnings

to support his dependants as if it
were a certainty. I mention that in
crder to emphasise how uncertain is
the basis on which the whole calculation
ProceedsS. s.vssessscssos FOX the period
after the date of trial, the proper
rmultiplicand is, in my cpinion, based
on the rate of wages for the job at
the date of trial. The reason is that
that is the latest available
information, and being & hard fact, it
is a4 more reliable starting point for
the calculation than the rate of wages
at the time of death. The appropriate
myltiplier will be related primarily to
the deceased person's age and hence to
the probalrle length of his working life
at the date of death.”

Mr, Frankson in the prdcess of his arguments invited
this Court to ccnclude that the best procedure in arriving at
an amount for the "lost years™ is that expressed in the case of

Harris v. Empress Motors Ltd (1983) 3 All E.R. 5¢1 to be the

conventional method. This method allows a percentage of the
deceased's income to be applied to expenditure which he would

have spent exclusively on himself, in preference to the method
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of attempting tc assess that fact by way of available evidence.

However, this Court in the case of Jamaica Public

Service Co Ltd v. Elsada Morgan S.C.C.A. 12,85

{unreported)

rejected that method as inapplicable to the conditions existing
N in this country. Carey J.A., had this to say:

"The experience in the United Kingdom
has plainly led the Courts to adopt

his mathematical formula. But we

are not dealing with English conditicns
in this jurisdiction and I would be
slow until we had gained more
experience in this field to adopt &
formula suited to English conditions
but not yet tested in the Jamatican
milieu.”

i see no reason to disagree with that conclusion at this time.
Q_} it is my view that the cases demonsirate that in

assessing the multiplicand in awards under the Fatal Accidents

Act the Court must give consideration to the following matters:

1. The earnings of the deceased at
the time of his death, and evidence
of his probalble advancement in his
employment had he lived and any
consequent increase in wages.

2. Evidence of the propertion »f his
earnings which ke spent on ais

. dependants and on himself up until

Q"; the time of his death.

As at the time of the trial evidence
will be available in respect of any
events which mey have taken place
between the date of death and the
cate of trial, upon which the Court
can act in its determination of the
amount Of Gepend€nCy ceceoococscssocae
and as aly assessment cof dependency
after the date of trial, must be
based on & high degree of specw.ation
and assumptions, these periods must
e assesszd separately.

(€8]
o

N 4. The evideice of probable earnings

\“. at the tine of triel, together with
the eviderce of earnings at the time
of death, nust be considered together
and the meiian of these two amounts,
should form the assessed earnings of
the deceased for the perioa between
death and trie.. For the period
after the datez cf trial, the likely



-28-

earnings of the deceased at the
date of trial would be the basis
upon which to find the multiplicand,
that being the latest information
and a “"hara fact” upon which some
reliability can be placed.

5. The proportion of his income, which
the deceased spent on his dependants,
at the time of his death would in
normal circumgtances be regarded as
the preoporticn which the deceased
weulu continue to spend on his
dependants had he lived. However,
evidence of the unlikelihood that he
would continue to expend the same
proportion on hig dependants in the
light of increases in wages over the
years, would be relevant in determin-
ing this factor.

MULTIPLIER

In respect to the multiplier, consideration nust be
given to the age of the deceased at the time of his death, and
any evidence of his condition of health, both of which would
be relevant factors in determining the amount of working years
he may have enjoyed had his life not been untimely terminated.
+n the assessment, consideration should also be given to the
normal retriring age of the country in which the deceased resides,
the stresses of the particular job at which the deceased was
employed, and how long in all the particular circumstances, he
would be expecteda to continue working. Provisions should also
be made for the uncertainties whicnh could have occurred in the
future,such as illness, or accident, which could have rendered
him unable to continue in employment, had he lived., These are
some c¢f the factors which normaily would ussist in determining
the number of working years lost and consequently the duration of
the loss to the dependants of the benefits they would have derived
from the deceased had he been able to continue in employment.

Other factors. such as (i) the age of the widow
(ii) the probability of her seeking employment, hence diminishing

the scope of her dependency; and (iii) the ages of the children
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in so far they may be reaching the age of majority, thus
decreasing the number of years in which they would have been
dependant on the deceased, would neCessarily be relevant in
determining the multiplier.

In the instant case, the evidence revealed that at
the time of his death, the deceased who was born on tnhe 17th
April, 1947, was only about onre month from his 35th birthday.

He was at that time married to Glorie Vercnica Stone, who was
then 33 years of age, and whom he had taken as his bride on

the l4th May, 1972. This union produced thies children, Wayne
born on the 24th April, 1%71 Glenroy born on 2Znd December,

1972 and Stacie a&nn born 13th September, 197¢. The deceased,
however had two children not of this union and who lived

outside of the matrimonial home with their separate mothers

in the parish cf Westmoreland. These are Dale born 1lth October,
1969 and Carolyn born 1Cth March, 1971.

The andisputed evidence is that the deceased was a
Life Underwriter employed to Life of Jamaica at its Spanish
Town Branch and had been so employed since tue year 1978.
Described, as a very sober, genial and sociable person, in the
few years that he worked with the company before his death
“his performance was very cutstanding in production”. He
became & member of the "Top Ten Produciion Club" which consisted
of the top ten performers throughout the country.- He recelved
many awards including the "Rational Guality Award" and was also
a member of the million dollar round table. He gualified for
the latter in three successive years i.e. 1579 - 1981 and indeed
led his branch in those 3 years. His Branch Manager in his
testimony, stated that having examined his performance over
those three years he saw in him the potential to be trained as

Unit Manager.
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O0f him, his branch manager testified thus -

"Having regard to his past performance
and the experience I have had at this
vranch since 1982, including impact
of economic services, i1 expect his
earnings in 1935 would have been
between $120 - 3150,000.00 per annum.
The leader in wy breanch <did about
$105,000,06 atc the end sctober. X
am trylng to get thar leader wo reach
$150,000.06. This leader 1s a chip
ofi the Stone's block."

it appeaxs then, that the deceased was a relatively
young man standing at the ithreshold of gueat success in his
aimployment and congeqguent promotional advancemenc had he survived.
At the time of his death liis gross income was $66,613.07 which
gave him net earnings of $40G,635.53. The evidence at the trial
therefore sought to establish that his potential earning capacity
consequent on his demonstrated ability as a Life Insurance
UnCerwriter, would in all probability have resulted in his
earnings increasing by the date of trial. If he had continued to
lead the branch in sales, as the evidence suggested he would
have, he would at the lowest have done as well as the then leader
of the branch who in October had already earned $165,000.00, If
the leader had continued at the same "pace" he would have carned
for the year $105,000.00 plus 2i0,500.00 for each of the next two

months, totalling $12¢,000.00. TL appwars then that the estimate

<
3

of 3120 - $15G¢,000.490 gaven by the witness Mr. Parker as the
probable earning that the deceased would realise in 1985 (the
time of his evidence) was a reasonable assegsgment, and one which
would be of great assistance in determining the amount of
dependency.

in those circumstances, given this undisputed evidence
of "hard facts" the Court in my view ought not to calculate the

probable increase in the earning capacity cf the deceased by

reference to infletionary trends, and this ipspite of the fact
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that at the time of trial, the evidence of inflation would be
based on known factors. In any event, evidence of past
inflationary trends as it relates to increase in earnings,
could only be relevant, if there was some evidence to show how
in the particular circumsgtances relating to the company in which
the deceased was employed, inflation would affect its wage
structure and this in regard to the particular position held
by the deceased or which would have been held by him; had he
lived.

in this case, the learned trial judge ought nout to
have troubled himself with the evidence of inflation in so
far as it related to the probable earnings that the deceased
would have enjoyed, was he still living at the time of trial.
in my view,the evidence of Mr. Parker, relating to the earnings
of the person who at that time. was at the same standard as
the Gaeceased was at the time of his death, gave a qood and
adequate insight into the earning capacity the deceased would
have enjoyed had he lived.

For those reasons,; thervefcre, it is my view, allowing

A,

for uncertainties, thav the figure of 5120,000.00 which appears

at the lower end of the scale in My, Parker's estimate, is in

all the circumstances of this cuse, the appropriate figure to
be used in deternmining the mulu.plicand.

EVIDERCE OF DEPENDEHCY AT TIME OF DEATH

This evidence was given by the widow, and a careful
calculation, reveals that the total expendicure attested to,
exceeds that of the deceased’'s net earnings. Before considering
this evidence it may be useful te rvefer to the fact that there
was some evidence ¢f the deceased earning some income from the

illegal operation of a minibus; this income being the benefit
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from an illegal activity cannot be taken into account in any
assessment ln these cases, and ought to be disregarded in any

determination of the multiplicand. {see Burns v. Bdman (13970)

l t’."\kl.l. E-:Rv 8&’6? o

The evidence through the widow revealed the following

. total expenditurce -

<W’ kental $2,750.060
Helper 2,400.00
Blectricity 2,040, UO
Cooking gas 240,
sardener 780, UU

Grocery 13,000.00
Vacation 2u0.00
Entertainmnent 120,006
Christmas spending , 300,00
Bducation 260,00

Maintenance
Boy's Lunch
Taxi children

-

v

bt b DO NG W
oy

2

40G.00C
406,00

006.00

us fare - Stacie Ann ©00.00
Pocket money 1,230.00
Doctoer'ts Bills 3,000.0¢C
Wife's Allowance 2,400.00
Car upkeep 3,000.060
Wife's Insurance Policy £25.00
Son‘s Insurance Policy 238.00
Clothing 1,080.0C0
Carclyn 50.00
Insurance Premium 245,00
{Geceased)
$45,956.00
This amount compaged with the net income of the deceased
3
<;/ which was at time of his death $540,635.53, ought to have caused

some reluctance in the learned trial judge to accept that evidence

as totally credible. He appeared not to have done so, because he
found the dependency to be as follows -
) $2,760.00
lper z 400.00
BElectriciiy VUQU.OO
Coolking gas 240,00
Gardener 750.060
Grocexry 13,0064,.06
17 Vacation 2,000.00
o Entertainment 3,120n60
) Christmas 2,100.00

$28,440.00
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These figures upon which the learned trial judge

apparently acted, ignored without any specific reason several

items of expenditure in respect of the Gependency attested to

by the widow. These are -

BEducavion $1,266.00
Maintenance 2,400,0¢C
Lunci 1,450,060
Taxl 1.38060.00
Bus fare Stacie Ann vC0.00
Pocket money 1,200.00
Doctor's Bill Dep.
$3,000.060 less $720.00 2,800.00
Wife's allowance 2,4G0.0G
(for self)
Life Insurance Policies 425,00
(wife and son) 238.00
Clothing 1,008.00
Carolyn 50,60
Motor caxr upkeep 3,000.00
517,653,060

in addition, the finding in respect of the item
"vacation $2,000.060" is not supported by the evidence which
states that expenditure in that regard was $500.00 per annum.

Making an aliowance for this amendmeni the total
Gependency according to the evidence of the widow amounts to
$44,793.00 which exceeds the net income of the deceased; and
would result in the deceased spending on himself out of total
expenditure of $45,9535.90% the sum of $1,1¢5.00 being $720.GC
on Doctor ITills 3200 at Christmas and $245.00 for Insurance
Premiums on his own life. <Counsel for the widow, in his
arguments before us presented a chart for easy reference, in
respect of his submissions as to the expenditure feor (i) the
deceased exclusively {ii) dependants and deceased jointly and

(iii) exclusively for the dependants.

in so doing, and indeed in his submissions he correctly

allocated the fcllowing, to the deceased's expenditure sclely

on himself -
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Gro?ery 1/5 of $13,000.00 52,600.60
Christmas 200.00
qutcr“s Biils 720:09
Life Insuraizce (self) ' 245,00

$3,765.00
The contenticn before us then is that out of an

expenditure of $45,958.00, the evidence reveals that the
deceased spent the sum of $3,765.00 exclusively on himself.
There are indeed some items which are undisputable items which
would come under the cependency, but there are others which
require some examinaticn fo determine whether they are joint,
exclusively for deceased, or exclusively for the dependants.
The latter ave -

1. Entertainment

2. Car upkeep

ENTERTAINMENT

The evidence came from the widow as follows -

"We eatertained friends at home,
spert $60.00 per week on this.”

Counsel for the respondenit, argued that this
expernditure was for the joint benefit of husband and wife angd
P 3

therefore shoula k2 calculated in the dependency. For their

S A
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part, Counsel foxr appellant contended that this was an

expense which was weinly fov fellowship with friends who were

benefiziaries of the expenditure.

the major
in my view, this sum cucht not te be included in the
dependency, this teing an item of expenditure provided by the

decezsed for the enjoyment of friends, and not to satisfy any

needs of either his wife or his children.

MOTOR CAR UPKEEP

j ; X jed that
Mr. Richard Small for tne respondent contende

51 ’ . - as = 3\1 f U‘- tlle Cc}nvelllellce Of the (.i ‘p
.’ i ¢ 4 ere beln It

car couldu be gsevereu;

the

ss8ary
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for the annual upkeep of the car should be included in the
financial calculation of the dependancy. The evidence, however
shows that the deceased used the motor vehicle continuously in
the course of his employment, and given the amount of travell-
ing he was compelled to do, che motor car was a necessary
instrument in his earning upportunities. In addition already
in the items of expenditure, allowence 1is made for the
transportation of the children to and from school. Apart from
this there is evidence that one axcursion was made to the
theatre each month,

In those circumstances, it is reasonable to infer that
any use of the motor car by the family was occasional and not
sufficient to conclude that the car was & "family car". On the
other hand it is clear that the deceased used the car
extensively and almcst exclusively for the purpose of keeping
his appointments with his various clients and potential clients.
Consequently it is my view that the amount spent on the upkeep
of the car, should form pert of thie sum that the deceased spent
exclusively on himgelf, particularly having regarda to -

(i) the evidence in relation to the
actual use of rthe car and

{11i) ‘he fact that allowance is made

for the expenditure for transport-
ing the children to and from
school.

These two items i.e. entertainment and motor car upkeep
should, in my opinion be added to the expenses exclusively for
the benefit of the deceased which would thervefore amount to

$3,765.00 plus $3,120.00 (entertainment) plus $3,000.00 (upkeep)

giving a total of $9,8L5.00.
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in my view, on the evidence of the widow the items

to be taken into consideration in respect of the dependency

are -
Rental S 2,760.00
Helpcr 2,400,060
Electricity 2,040,00
Cooking gas <44.00
Gardeney 780,00
Girocery LU, 800,00
Vacation GG
Christmes Z
fducation 1.z
Maintenancs 2
Boy's lunch i,40¢
Taxi {chilédren) i

Stacie Ann bus fare
Pocket money

(children) 1,200.00
Doctor's Bills 2,880.00 (4/5 total
expenditure)
Wife's allowance 2,400.00
Wife's Life Insurance
Policy 425,00
Son's Insurance Policy 238.00
Clothing 1,000.006
Carolyn 50G.00
$36,073.00

On the other hand her evidence relating tc the expenses
solely for the deceased, pointed to coiher areas of expenditure
which the deceased would have had, apart from the $9,885.00
already calculated. It is reasonable to assume that the
deceaswd, particularly having regard t¢e his field of endeavour
would ke reguirced to heep nimself neatly attired and would have
incurred some expense in clothinyg himself.

The widow, in her evidence testified to that fact as
folloews -~

"Je purchased clothes for himself.
He was a family man. He would go
out to functionsand domino sessions."

Here there is testimony which pointed to areas of
expenditure which the deceased would have applied exclusively
to himself. Again, the widow testified to the fact that the
deceased had a savings account at the National Commercial Bank

with a balance of $7,000.00 at the time of his death. 1In the
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Underwriters Credit Union there was also & balance of $15,000.00.

These amounits were saved with the intention of buying a home for

the family.

it is clear therefore, that the deceased had an excess

A . . . . -
{:\/; in money, over and above the sum spent on his dependants at

least some of wnich he woulu have spent on himself.

'

The learned trial judgye faced with evidence of expenditure
which exceeded the net income of the deceased, apparently
arbitrarily omitted items of expenditure from the dependency, on
the basis that he had "not deductad from the multiplicand of
$28,540.00 that portion normaily regurded as living expenses of
the deceased himself" and that one would offset the other.

Some attempt was made in the arguments before us to
justify the evidence of the excess expenditure by reference to
the income the deceased derived from the illegal operation of
the minibus. I have earlier in this judgment, averred to the
fact that that cvidence is not competent for consideration in
determining the dependency.

in any event this would be considerably uncertain as
o to its longevity as there would always be the probability that

the arms of the law would have intervened te discontinue hils

illegal activity, thereby putting an eand to those carnings.

Additicnally, it appears Lfrom the ev.Gencs zhat the miaibus had

only been acquired by the deceased six monchs prior to his death

and consequently had only been o source of income for that period.

in this regard, the widow testified thus

"At one stage he had a drivei, he
e drove the minibus on week-ends up
QV)‘ to time of his death. At time of

his death he operated unit -
Thursday evenings, part day Friday,
all day Saturday and part time
Sunday. He made weekly average
$200.00. He had been driving bus
about six months."
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it is my view, that in those circumstances, though
the illegal earnings may have been providing expenditure in
excess of the net legal earnings for those six months, it
would be incorrect to.determine the dependency, on the basis
that that {illegal) income would have been continucusly
available annually and that the percentage spent out of the
deceased’s income on the dependency would ke the same had that
illegal income been cut oif.
How then, could the Jdependency be determined, glven
the evidence of the excess expunditure. The author of
Reinp and Kemp Quantum of Damayes - Volume 1 4th Edition at
page 235 suggests the following with whicihh I agree -
"Where it is difficult to obtain
reliable evidence as to payments
made by the deceased to or for
the benefit of his dependants, an
alternative, although less accurate,
approacii may be adopted. Start
with the deceascd’s net 1income at
e date of his death: estimate
how much of this he spent on himself:
then, if his pattern of life
justifies the assunption, take the
remainder of his net inconme as being
spent for the bheneiit cf his
- - 11
dependants .
it was argued by counsed for the regpondent that the
unchallengec evidence of ths sums spent on wng dependants
should be used Lo determine the percentage of the deceased's
earnings which he spent on his dependants e.,g. if he spent
$36,073.00 on his dependants out of an income of $40,135.53
then he would have spent abcut 886% of his income on his
dependants. However, if the chart tendered by counsel were to

be used, giving a figure of $40,953.00 spent on dependants,

it would mean that

(23

e deceased spent more than his net income

on his dependants.
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The figure of $36,075.00, the result of my own
calculations, is in my opinion, also the subject of doubt
because when added to the expenditure of $9,885.00 and other
necessary expenditure by the deceased the total would also be
in exccss of the net income. True encugh the deceasod nmay have
been spending in excess of his income put of that were so,

1t 18 cbhvious tiav

ot cowld not continve for vecy long.

In chese circumstances, since the figures are available,
it is my view that cthe evidonces in relation to expsnditure
exclusively for the deceased, cught to be considered to see if
it could clear up the fog created by the evidence of dependancy.

The deceased expenditure on himself as I have already
gleaned from the evidence is $9,885.00. However, some allowance
must be made for expenditure on clothing particularly having

regard tc his occupation; and also for the fact that he had been

assumed came from his earnings. Nevertheless, without these
consiGerations, an expenditure of »%,885,00 out of an income of

$40,635.53 amounts to about 20% of lancome.

Given this evidence what proportion ¢f incoms: oug

b
3t

the court to use in derermining the multionlicand. In imy view

the general speculacive aature of theve figures wnd the absence
of evidence of some of the expeaditure which whe deceased must
have spent on himself e.¢. clothing, and entertainweeny of clients,
dictates that an amount in e¢xcess of L5% must have been spent
exclusively on the deceased. Counsel for the appellant contended
that a sum of $2,000.00 per annum should be assessed for deceased's
clothing. 1In reply counsel for the respondent submitted that an

amount of $2,000.00 being twice that used for clothing in respect

of the dependants was too high. It appeared that
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respondent counsel was conceding that the deceased musc have
spent something on clothing himself, Héving regard to his

profession it is accepted that ne would be expected to drecgs
in immaculete condition at ell times. 2An amount should there-

determination of

fore have entered intoe ¢
the usuin spent Ly the deceased on nimself, Consoqguently it is
my view that the lesrned trial judge cught to have allotted a
figure., I would say thae a reascnable sum should be $2,0600.00
per annum.  This would result in the amocunt of 59,885.00 +
$52,000.00 = 3L1,865.0¢, beiny the total sum that the deceased
would have spent exclusively on himself, The proportion
resulting in respect of income éearned at date of death would
therefore be about 29% leaving 71% as the amount for dependants.
The multiplicand therefore ought to be arrived at by
taking the median between 540,635.53 {income at death)} and

$76,880.00 (net income at triel Lkased on gross income of

$120,000.00 less 28%% tax after personal allowance cf $&,000.00.)

This amounts to $§54,758.00. The deceased would have spent 71%
of this on his dependants calculated for the 5% years between
death and trial amounting to a total of $41,719.00 (the

v

of trial had the deceossed lived.d This would resulw in a

mulcipiicana of

MULT L.

iR CIHSTART CASE

Lpplying the principles already stated, was the
learned trial judge correct in assessing the multiplier at
15 years? The deceased at the time of his death was 35 years
of age and enjoying good health. However, withcut the ability
to foresee the futuie, in spite of his good health, allowance

must be made for the possibility that i1ll-health, or some
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disability caused from accident or otherwise may sometime 1in
the future have resulted in a shortening of his working life.

Assuming that the normal retiring age is 64 year

; then the

[}

deceased 1in pormal circumstances would have had 25 working
years remaining. The leasned trial judge concluded that the
multiplier to he used was L4 years., In my viee the age of the
ependants particusarly the children ought to e an important
factor in thirg ascessment. In the ingiant case the youngest

of the children at 15 veasrs &ftver the desth of the deceased

ol

would be 20 years and the elgest 27 years. it could be argued
then that the dependency in re¢lation to the children would have
long ended at the expiration of 15 years. The learned trial
judge apparently used 15 years &s the multiplier as a result of
the good health of the deceaseu without any expiressed consider
tion of any other factor. In my view in all the circumstances of
the case and bhaving regard to previous decisions of this Court as
cited in the judgment of Campbell J.A., the multiplier used by
the learned trial judge was too high and a multiplier c¢f 12 years
is reasonable,
I would conclude,. thercfore that tae sward under the

Fatal accidents Act should be as follews
wod between dcath and

A
5% years ¥ multiplicand
9,00 =2 -,*;_1_9 £55.00

{2} 7Yor sericd af
& wul\ Lplicand of
the LemnindOL of

.4.»5 o

LAW REFORM (MiSCELLANEOUS PROVISIOHNS) ACT

Yhe learned trial judge in his judgment, determined as

follows -

"7 assess the surplus available to the
deceased at $25,000.00 per annum and
award the sum of $235,0006.00 X 15 =
$375,000.00 under Lh*s head.
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Unfortunately, it is not readily ascertainable how

the figure of $25,000.00 was arrived at, and consequently a

review of the evidence becomes necessary.

The principles to be applied in assessing damages

recoveraile

i3
A

¥oa dueccasaed's estate under this Act for the deceased's

i

loss of earnings wn the lost years are in my view clearly and

H

correctly stated in the neadnote of the case of

Harris v. ¥apress Moteors Ltd Cele v. Crown Poultry Packers Ltd

(1963)

il

w.R, Sl ms follows -

"The fellowing principles are to be
applica in calculating the living
expenzes to be deducted from his
net earnings in the lost years in
crder to reach the amount of
recoverable darages:

(i) the ingredients that go
to make up 'living expenses'
are the same whether the
deceased was young or old,
single or married, cr with
or without dependants;

(ii) the sum to be deducted as
living expenses is the
proportion of the deceased's
net earnings that he would
have spent exclusively on

&

a2

himself to maintain himself
ST srancard of life

iate to hvis situation;

{1il}) accoraingly, any sums ithat he
would have expend exclusively
to muaintain oo benefic others
will not f

S
living

nopark of his
es and will not
boe deductible from his net

earnings for the purposes of

the 1904 Bct. However, where
the deceased expended the whole
or part of his net earnings on
living expenses ({(such as rent,
mortgage interest, rates, heating,
electricity, gas, telephone etc
and the costs of running a car)
for the joint benefit of himself
and his dependants, a proportion
of that expenditure, (the exact
proportion being dependent on
the number of dependants) should
be treated as expenditure




exclusively atitributable to his

living expenses and thus deductible
from his net earnings in making the
assessment under the 1534 Act; ...."

in additibn to the $11,%85.00 already ascertained
earlier, as an anount forming part of the Jdeceased’s living
expenses, thers are seversl ilems of expenditure applicable

te the jeint benefit of the deceased and his dependants, a
proportion of which for the purpose of the Law Reform
(Miscellaneous Provisions) Act rust be included in the assess-
ment of his living expenses. The items and proportion
attributable to living expenses of the deceased are as follows

Rental $2,760.00 > 5 = §552.C0

<

Helper 2,400,060 = 5§

= 48C.G0
Electricity 2,060,008 =5 = 408.00
Cooking gas 240,00 = 5 = 48.00

$1,4€5.00
The total expenditure which the deceased would have
required for his living expenses would therefore be $11,885.00
plus $1,458.08 being $13,373.00 leaving from a net income of

$40,635.53 a surplus of $27,262.00.

)

his surplus woulo represgent approximately 7% of the
net earnings of the deceased ot the Uime of his death. The

wased botween death and date of

average earning of the de

trial based on assesswent of & new incows of $76,880.00 per
annum it the time of trial, hag zlrveadyv been calculated at
$58,75%.60. The mulviplicand for the 5% vears up to the time

o &

of trial would therefocre ke $7% of 558,758.00 which amounts to

i

un

$39,366.00. For this period ihe amcunt for lcss of earnings
would be $39,368.00 % 5% = $21¢,524.008,

in calculating the award for the period after trial,
the not income at the date of trial is used to determine the

e argived at as the

]

multiplicand, by taking the percent:
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proportion of his income that the deceased having spent on
his living expenses would have as surplus. This would there-
fore be 7% of the $76,880.00 which equals $51,510.20 which
for the 6% years loss of earning would total $334,£15.00.
The award under this head i.e. for louss of earnings would
therefore be $215,524.0¢ plus $334,515.00 = $551,339.0C.

In keeping with the proporticns awarded by the learned
trial judge under the Facal accldent claim, and which has not
peen challenged on appeal the award in relation to each

dependant uncer ithe Fatal Accidents ict would be as follows -

lale 2.53% 514,781.00
Carolyn 3.22% 18,813.00
Wayne 4,17% 24,353.00
Glenroy 5.08 29,563.00
Stacie dnn T.45% 43,527.G0
Widow 77.57% 453,211.00
Total $584,258,00

The amount awarded to the widow under the Fatal Accidents
Act would therefore be set off by the amount awarded under the
Law Reform (Miscellaneous Provisions) Act as being a beneficiary
in the Estate of the deceased she would not be entitled to
receive awards under both heads. I would make the following
awaras:s
Under the Fatal Accidents Act the sum of $131,047.00 being)/
the award to the children. ~
Under the Law Reform {Miscellannous Provisions) Act as

follows -

Funeral Expenses $5,000.00

Loss of Expectation of

life 3,8006.00

Loss ¢f earnings in

the lost years 551,33%.00
$560,339.00

I would therefore allow the appeal and reduce the

judgment fiom $1,166,476.00 to $691,386.00 particularised as above.
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MORGA, J.A.:

To find che value pf the aependency at the time of
death, the method often used iz to obtain evidence of the
annual expendicuie of the deceased on himself for personal
and living expenseg and then deduct cthis aaount from the
annual nec incoue he recelived nt time of deavh. The
remaindesr can properly be regacded as the vsive of the

dependency (Davies vs. Powell Duffryn Associated Collieries

Lid. (1942) A.C. ¢yl p. 817), This principle admits of
easy applicacion but is not possible in these circumstances
as the widow here has given evidence of dependency which
exceeds Yihe net annual income oif the deceased.

Mi. Frarnkson has submitced that the method approved in

Harris vs. Empress Motors Ltd. et al (1983) 3 All B.R. 561
shoulda be used, but this Court has disapproved of tchis

method in Jamaica‘Public Servicge Co. Ltd. vs. Elsada Morgan

et al £.C.C.ia, No. 1L2/85 delivered May 5, 1386 {unreported).

What then?

Gordon, J. did not find the widow to be untruthful
nor did he express that her cregit was impugned. ks such
her evidence, in my view, can ®till ke looied ac. in doing
80, her figureg can De vegarded as estimated oy exaggerated
but, notwithstanding, nmay be used as a pivot to find the
basic dependency.

Un this point, I have anxiously considered the
diveryent meiihods used by Campbell and forte JJIJA in the
judgments which tiiey have written and which I nave had the
advancage of reading in drafit. I think that the right
decision must be in favour of the method used by Campbell JA
whiich, though the more difficult one in calculation, is

. i

that which, on balance, does the better justice. iowever,

o

this method computes to a higher percentage of the basic
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dependency tihian that of Forte JA. This has resulted in
different awards in the juagments. I accordingly agree with
the final award of Campbelil JA,
There is no disagreement on the principles useda on

the other points and with those I concur.

L4

CAMPBELL, J.&.3

The appeal by unanimous decision is dismissed on
the issue of liability and allowed on the issue of the
damages awarded.

By majority the jquantum of damages awarded is

reduced to $667,745.00 as earlier computed and guantified,





