
IN TI-IE SUPREME COURT OF JUDICATURE OF JAMAICA 

IN 1'11E MATTER OF D Y C FISHING LIMITED 

Summolls to set aside exparte Order made 2000 March 31.. 

MI.. I, .  Ho1)inson and with him M i s s  N. l k t e r  and Ms. J. Crawfort1 

S4lrllud;r l i r  tlrc ltcsl)ontlc~rt I). Y. U. l'isl~ing Lirnitcd. 

ELLIS, .I 

' 1 ' 1 ~ :  I<CS~)OII~CI~I I). Y. C, I i i s I~ i l~g  I , i ~~~ i i cc l  : ip l~ l ic~l  I ~ I *  ill) Ordcr il1i11 i11c 

Mi~~ is lc l .  oi'Agl.ici~lli~l-c bc 111:ldc ;~vailablc ibr cwss cxn i~~i~ ia t ion 011 his 



Occil~~sc Illc M i~lisk~.'s Alli(lavi1 co~lllictc(l will) 1 1 ~ 1 :  ol? Frank Cox. Also sllc 

c! to iinpleinent the statutory requirements. 
I ,. I I 

Mr. Robiriso~i submitted that the Minister's affidavit is not in answer to 

that or ITra~rk Cox oTMarcll 2000. The Mir~istcr's aflidavit, lie argued, 

grot~~lnds the applicatio~~ to set aside the paragraph 3 of the Order dated 

2000/5/3 1. 

Moreover, the affidavit does not deal wit11 the substantive Order. 

Reference was made by Mr. Robinsoil to the case of O'REILEY V 

MACliMAN ( 19831 A. C. 237 and paragraph 8-0 10 at page 15 1 of Judicial 

Review: Law and Procedure by Richard Cordon Q. C. h1 07Reiley vs 

McMail Lord Diplock hi general did say that cross examination on affidavit 

should be allowed when the justice of the particular case so requires. 

But in ~ n y  opinioil justice must have a peg in whch to hang; it does not 



dwell invacuo. 

I am not coilviilced that the cross exanination of the Mnister would be 

of ally 1-clcva1ice to tlie application to l i fr  the stay referred to. 

(I\ 
I l r  111y tliscrclio~l I lllc~.cSorc rcSi~scd tllc applicaliori to llavc tllc Mi~lislcr 

Cl 
I o r  I C : I I I ~ I ~ ~ I  I11 SO doi~lg 1 Iilld s11pp01.1 ill II. ~ I I S S O ~ C  ill Llrc 

above cited text book at page 15 1 paragraph 9-010. It is, "Notwithstanding 

the generality of this statement (Lord Diplock's Statement) there have been 

indications (both pre and post O'Reiley v Mackman) that the Court will be 

i slow to permit cross exaininatioti under Order 53." And see also R V 

Janner (19831 lW.L.R. 873. and George v Secretary of State for the 

This is an amended Suininoiis to set aside an Order made on the 2000 

Marc11 3 1.  Tlie S ~ i m ~ n o ~ ~ s  was alncndcd pursuant to leave granted by me on 

2000 May 3 1 . 

c, In that Order leave was granted to apply for Orders of Prohibition, 

Ma~ltl;llilr~s ;111tl Ilcclaratio~rs. At p;u-agrapl~ 3 of tllc Ordcr all actio~ls and 
I 



Ministry of Agriculture in respect of the issuing of quotas under the Fishing 

Intlustries Act 1975, and the Fishing Industry (Conservation of Conch) 

ct 
(Genus Slrombus) Regulations, 2000 are stayed until the hearing for 

Prollibition Mandamus and Declarations. 

Four grounds were put forward and argued for the setting aside of the 

Order: 

(1) 011 a proper construction of section 564C (11) 
(a) of The Judicial Review Rules 1998 there 
were no existing proceedings connected with 
the application upon which a stay could take 
effect, consequently the Court had no juris- 
diction to make the Order. 

( 2 )  Thc impugned regulations must be presumed to 
be valid until they have beell declared invalid 
by a court of co~~pc tc~ l t  jurisdiction. It was Illere- 
fore in appropriate for tlie Court to make an 
Order wliich had the effect of conferring rights in 
the applicant/respondent in contraveiltionof h e  
regulations. 



(3) 7'hc learned Judge by granting paragraph 3 of tlie 
said Order, erred in law, as the intended effect of 
the said Order is to grant injunctive relief against 
Illc CI-OWII il l  co~~l~.:~vc~llio~l oTscciioa 16 of 'l'lle 
(: lrow11 I'r*occctliag~ Acl n ~ l t l  IN) j~~ri~dicl io~l  is COII- 

l'crrcd by lllc 111-ovisio1ls ol'lllc Jutliciril Iteview 
Rules 1998 to gatit ii~juictions against the Crown. 

(4) The effect of paragraph 3 of the Order is to preclude 
the issuing of quotas under the Fishing Industry 
(Conservation) of Conch (Genus Strombus) Regulations 
2000 resulting in irreparable damage to the national 
economy and tlie livelihood of thousands of persons em- 
ployed in the Conch Industry. 

(-1 Mr. Itobillsoll iu his w~gulucnt 011 gowid 1 referred to The Court of 

Appeal Judgment of 1999 July 01 in Natural Resources Conservation 

C; Authority vs Seafood and Ting International Limited and D. Y. C 

Fishing Limited. 

I h e  Co~lrt or Appeal in tl~at casc held that tlic Minislcr of Agriculture had no 

power under any statule or any authority otherwise to assume the riglit to 

CI issue pennits or to regulate quotas relevant to the harvesting of Conch. That 

disability in tlie Minister was sougl~t to be remedied by Reg~ilatioils made on 



2000 March 20, and 2000 May 09. It was declared that the harvesting of 

legislation. 

The applicant D.Y. C. Fishing Limited challenges ,the vires of the 

regulations of 2000 March 20 made under tlle Fishing Industry Act. It does 

so by seeking to prolibit the making of the Regulations (see paragraph 2 of 
I 

llrc Notice to Aol)ly for 1,envc). Mr. I<obi~iso~i ~riadc rcfcrcncc to 

paragraphs 21,24,28,45 and 56 of Frank Cox's affidavit and paragraph 

C) 
1 of the grounds of relief to emphasize l is  coiltention that the vires of the 

Regu.lal:ions are being challenged. It was his submission that S.564C 1 l(a) of 

C. \I tlrc ,Juclic~ltu~.c (Civil I'roecdurc Code) Amc~ld~nent) (Judicial lteview) 

Itulcs, I998 was tllc scclion u~lcler wl~icl~ pat-agraph 3 of thc Ordcr of Orr, J. 

was made. The Court is oilly empowered to make an order to stay thereunder 

Ci in circ~unstances where there are proceedings, in Co~lrt or before a tribunal 

coanected, with the application. 



The case of Minister of Forei~n Trade vs Vehicles and Sueulies 

(1991) 39 W.I. R. (J.C.P.C.) 270 was cited and relied upon in support of the 

C-\, subinission. 

0 Ground 2 

be valid unless and iliitil it has been declared invalid by the court. It is 

therefore inappropriate for a Court to make an order based on the invalidity of 

the subsiduary legislation before that iiivalldity has been determined. If the c4 
Kcgulalioiis lrlade u~ider tlie 1;isliing industry Act are valid the Minister 

C ; I I I I I O ~  Irc prcvc~~lc(l ~ O I I I  ocli~~g tl~crcul~dcr lbs tl\c issuallcc of quotas. 

<.I Siuce the applicant D.Y .C. Fishing Limited argued that the Regulations 

were ultra vires the Court must have granted the stay on the ground that the 

regulations were ultra vircs. If the stay was not granted on that ground then 

.there was tlo basis for a stay of tlie Minister's executive action under the C: 



As to the presumption of the validity of subsidiary legislatioil Mr. 

Robinson cited the case of Reg. v Transport Secretary Exp. Factortame 

I,i~llilctl ( 1  990) 2 AC 85 rrlrtl (Ilc dicta of 1 ,.,I.,!. lieitl, Morris of IBortll-y - 
C.. 

Gcst trlltl I1il)lock trt 1)ngc 141 letters C' - I?. 
f -  
L/ 

Ground 3 

The contention here is that the effect of the Order by Orr J. is to grant a11 

iiljwlction against the Crown. Such a grant is 111 violation of S. 16 of The 

Crow11 Proceediilgs Act. The Rules as to Judicial Review of August 5, 1998 

ij 

have not changed Ilie substantive law in S. 16 of The Crown Proceedings 

Act. 

0 They could not do so since those rules deal with procedure oilly. (see 

Judicature (Rules of Court) Act S. 14). 

Ground 4 

C) 1Ta stay is gra~lled an applicatioii Sir leave to apply for Judicial lieview 

and the grant will affect 3rd parties, the Court sliould apply the ilormal 



priilciyles relating to the grant of interlocutory iiljw~ctions. 

'I'llc Jutlgc tlitl ~lol corlsitlcr lllc cllkct ol'l~is slay upon 3rd partics aud 
('-\ 

how the slay would affect the ilatioilal econoiny. If he had done so the 

Cl 
balance of convenieilce wo~ild have favoured a refusal of the stay. 

On this ground, the following were cited R v Inspectorate of 

Pollution 1994 1W.L.K. 570 at 573 D. and a passage fiom the text Judicial 

l<crvic.w llnw nritl P~-acticc I)y Ricllartl Gortlon Q.C. at  pp 154-155. 

C. Mrs Benka-Coker, Q.C. for D.Y.C. Fishing Liinited submitted that there are 

no iiew material before tlis tribuilal which were not before On J. lie judge 

C: is presumed to h o w  the law and no circumstailce has been raised to show 

otherwise. 

'rllc Court's discrctio~l to sct asidc the stay is properly exercisable on 

the new facts introduced ill the Minister's affidavit. She therefore submitted 

c- I 

that those new facts inust be looked at in the light of the two (2) affidavits of 



Frank Cox. Sllc argucd tl~at nlatcrial hcts as uscd in Minister oEForeign 

- 

/'- 
Affairs' case did not coilteinplate law as new material. New material had to 

L' 
be the iiltroductioil of new evidence which had not beemi placed before the 

c. 
Court wl~ich granted leave. 

Mrs. Benka-Coker's further arguments and submissions may be 

distilled to say:- 

(i) the stay at para 3 of the Order of 2000 March 3 1 
should iiot be lifted. It sllould not be lifted because 
a stay in the nature of iiljuiictive relief may be granted 
in cases of Judicial Review. 

(ii) Section 16 of The Crown Proceedings Act does 
not provide imnmuiities for officers of the Crown 
in proceedings for Judicial Review. 

(iii) ' f ie  Crown Proceedings Act has no relevance to 
these proceedings. 

(iv) The grant of leave to go for Judicial Review has 
not been challenged o~lly that paragraph which 
stays executive action. 



(v) Reliance was placed inter alia on the cases of R. v 
Secretary of State for Education and Science, 
ex parte Avon County Coumcil(1991) lAll E.R. 
282. ttrttl M v I lomc Office (1993)3A11 E.13 537. 

111 tlie light of the Minister of Foreign Trade vs Velicles and Supplies , 

law as well as facts cat1 be new inaterial to found reason for setting aside an 

ex parte Order. 

J do not hold that in this jurisdiction, injunctive relief or Orders which 

i', Ilirvc that cllkct call bc grantccj agairlst tllc  crow^^. Sectioli 16 ofrl'l1e Crown 

Proceedings Act prevents any such order. I am not pursuaded that mere 

I C) Rules of Court, which our Judicial Review Rules are, can supercede the 

1 substa~ltive law contained it1 S. 16 of The Crown Proceedrngs Act. 

1 The English decisions cited are of no avail since they turned on the 

Section 3 1 of the 198 1 S11111-clllc Court Act anrl illc E~lglisli obligation to Tllc 

c- European Cornmu~lity . 



I therefore coilcluded as I did and made the Order liflhg the stay 
*-. .\ 

granted under paragraph 3 of the Order made 2000 March 3 1. 


