
IN !CHE SUPREKE COUBT OF JUDICATURE OF JAMAICA 

I N  EQUITY 

SUI1: NO. E. 231 OH 1989 

b7' 
SUPREME COURX-~8- 
KINGSTON. 
JAMAICA I) 

C x ~ k c ~  .(cc- 4 &dot. 

IN THE MATTER of the  Estate of 
COENEL KORVIN DeOYEN deceased 

I N  THE I4ATTEX of .the Administrr!.tion 
of the said Es ta t e ,  

W. C h h - S e e  Q.C,, and Miss E. Chin ins"cueted by Dunxi, Cox alld arr:-tt f c r  
the Executor. 

IJoel Lavv %n:3tructcd by 'Mycire, F l e t cha r  and Gordon, Hanton and Xart ~OI: the 
widow Andrea DWJ&, 

Nrs. G. Bnnna fn person. 

Mr. i i .  F ~ r r e s c  in person. 

Clough, Long and Company f o r  Ckrf s topher  P a r r i d ,  

E,r. Robbins f o r  Raquel f4. DnOyc;?.o 

Piereti 13, 1989 atzd October 1, 1390 ..--, 

This is  an Origina t ing  Sunmows i n  which c h ~  execa tor  seeks 

drtcnninakfon of quzs t lons  Ibb), ( c ) ,  j d j ,  ( f )  and (g). For ease  of 

reference, I w i l l  r e c i t e  the ques t ions  nu tl?nll?y appear i n  the  8um:~ons;: 

(b) AS t:, cLacase 9 of the said G i l l .  1s a benef i c i a ry  named 

t h e r e i n  er r t i f led  'ic c h a r m  i n  t h e  Company Autofix Ltd 

(i) he vat r;ot r e s i d e n t  fn Jamica a t  thc  d a t e  of 

death of the t e s t a t o r ;  

( i i )  .nl&hough remaining res idrnt  i n  Jamaica he was 

not working i n  t h e  buoincss of t h e  Company a t  

the da.,Lr;l of death of the t e s t a t o r ;  

( i i i )  he lzas no t  c a r r i e d  on in t h a  buslriess of t he  

Go~li~jaa~y since .the d;;3,ath of t h e  t e s t a t o r ;  and 

(iv) although r k m i n i n g  r e s iden t  i n  Jamaica, Ac 

has nevus worked a f th  the Company? 



( c )  In the event of a failure of ariy of the bequests ac 

clkzusc 9 ~f the said W i l l  are t11c aharcs to be .vested 

occurd::..r~;; cto thb. r u i e s  r~latfng t o  intestacy? 

(d)  If the arlsvcr is in the negative :;;(j whom arc t&? a k a  

:::c, bat ~ r a s : ~ f e y y ~ d : !  

(2 )  Al; to C.lamse 10 02  tllci 8r:l-j-d iii'j.11 ,~hctllb?.r GLENDA W i q A  

. g e J . . ~ i  -.I, c.ppix~rs  irn t h h i  Regf c;tc?r 02 Sha~*~h~:Ldt:ifs ~f 

c 7"- :llp~iig . .-+. - as the . a ~ n e r  of 25%; of 3:>,c: sZlai?.t:s f s era.titgx:d 

tir r'ile: tequest :Iji ::<fie; i s  i n  f a s t  ths $rue oyrJaer of 

s,,i .ii s:.dflT.e:;'f L. P- L, .I .- 

(gj As 20  c-;,ua,z 13 of rhc,: ~;:?, id Wild hour w i L B  the 'b7;pgto 

'., er,..ik et i' Y.*~;c PLT. t e i e  evalig ;cia:2t ~ : < ~ ~ ~ ~  residuary e a t a t e  

2s i~i,nurficie:~;ls t o  'met  all. i:h(:se bcquazsrs? 

2y C~LU::.;.. ~f hi8 W i l l .  da ted  &he 4 t h  of J..iay, 19d5, the dc:ceesed 

Corz:ei. K O  D'Qyen ~lail;- a. beqv. .~ ,...st of 40X , ~ f  pxwpe,:,::y and business knmn ;?s 

hutof :tx LLfmitaG four equa:i &r<:s t83 New.qo;ra Jj'orresg, E v e r ~ ~ i i  Leg, 

Fredd:h-. Locisnqusi a-iad Christoplzer Yarrf d o  

In  
illle beqrnc!:;~~ are ;:uSjert t o  the pa-c~v~u;) 6;hat i?aeh y.2rson renal:: 

a r m i d e n t  in 3ariigicn xad continue eu :;.arry on in t h e  bucfx.csa of Auf:ofix 

. . Limj.tcid to .$-he setisi; i",gfon of :;ae dscaasedvs t s u s t e c ~ .  One of the t r u o c + s  

a,;: pc.,n:agrapk 11 sf a.ii a f f idn~7 i . t  c,f 20kh Qctuber,  lf?/L<e0 h3.5 :itzt:,?;:t;;7t8 

wilfch if accepted k;uggeot t h e  i!x::lu..;:ic>-;r cjf tiii:cs o i  persons n ~ n e d  

benefj.ciarics a t  6:laurze 9 rut the i v i l . 1 .  There  is no a f f i d a v i t  r c f u t i r i g  the 

t;tatccient of ch,s tru::k&eo 

'mlat 3.n chc a?;afl?js of thk: ptcrvioo at e l . ~ u ~ ; ~ ?  5 of tpr_ W!:hl? 1s 

a c:ond.i.tiori pracc:.diinc or 3 cc,ndici.orr subscque.ric? 

j:n dr?cSd$;h:..;: &hk2 status of &En;? provis:%ofi, I am assisr;cd 'by tfi~? 

bfctu~; . ;  of th ,e  1fL:1srea of t he  Rolls i.n R e  A l l e x i  (deceased) (1953) 2 All Z.R. 

p a g ?  904 let.cers z-,rj ~ i - f i d  'by i~ir, ~ ~ ~ r i - ~ i : ' i ?  !:d.nd 1 .- 

g g  P,zcyc.,sr.; -La ;:kc. ~ a s ~  ~ 3 f  a :rJi:il 2-c :",.I; in genc.ral 
cha fu;:ctisn srtd duty. of a court: ZQ construe the 
~en~;-i$;or '  .: $,aq~.:uag;, with r a ; > , ; : ~ ~ 1 a ~ ~  . lfbt;+raliry 
nr.kd ec try, ii i , f ~  C:;;c*B to  ' .>., --.{''.. ' 

J ,is ~)t-iib..i$i.e e f f j t ~  t 
to the fln;:;a;itt%,ra hv:; i l ~ s  c.!xpressedo yo thf i 
g.-!:::crni r u l e ,  cortdf t io f is  hiub!;i?r;, aeern to ne 
t o  be <an. excep8:fo~'~. 



The yraxfisu is  i n  t h i s  t e r u  - " tha t  they each rcmaiei residernt i n  

Jarr;.afcc? and con t i r~uc  t o  ca r ry  ors i n  the bus iness  s f  t h e  Company i n  a xilamer 

s a t f a f a c t o r y  t o  ny t ru s t eesPs .  

To :q mind, a reasonable cons t ruc t ion  of t h a t  c l ause  suggests that 

i_-// 
the persons are t o  subsequent ly  r e s i d e  i n  3~n la i ca  acd car ry  on I n  t h e  

business. I!: say ELI sirice 3 Will :!.s r.,rr~bulatssg , u n t i l  de.stll, ..i;;a t o  rcrfiaip. 

residernt, of ne~cssity .$-)!:\:;~ld~ rce;isenc~? sfid pa.rkicipatfon i n  t h e  bus iness  

t~ t 2 i ~  dace of di;a$-il 

,., 1Rc :p.:-rr-ig~aph 11 of the  affid:t:v%t o i  :I-lro. Bantoll s taces  t h a t  t h e  

persons at c l i l u s ~  3 of t h e  kill w i t h  the  excry t lon  of Everarc1 Lee ceclued to 

Lini:ited befor- 4t" ;wpecnibej-, 1987, "Lhe  &i:te of te..'".. a r d t o r  % dkath,  

Th<; ccocdntim d e l c t a t e d  by the proviso must 'be s a t i s f i e d  beforr: 

the legatees c2.n be q u a l i f i e d  f o r  t h e  g i f t s  set  out  i n  c l ause  4 of the  

w11:i * 

Eessrs ,  Newton F o r r e s t l  Freddie Lodenquai and Chris topher  P . l r r id  

havri not i n  any way couiplfcd with  the  condi t ion  precedent.  

Clause 9 of t he  W i l l  i n  my opinfotr c r ea t ed  cond i t iona l  g i f t s  

which have fL~XPsd for nos-fulfilznent of the condit ion.  

Sumlons is  answered f ri the  n ~ g a t i v a ,  

The ;;ifts :2:2 clause;! 9 of thz  W i l l  would have been kaqedintr. cnd 

abso lu te  if rhe coxiditicn was f u l f i B l c J .  Th62 f a i l u r e  of t he  g i f t s  at  

clr-dse 9 creates nn iuitestacy in r e l a t i o n  t o  those gijTts and in the absence 

of :: cont rary  i . l te l t iol :  they would h i ~ ~ c  hati tu be  ve:;ted utvcler r u i e s  

relat i rag t o  i n t e s t a c y .  

But c la i l~d:  11 a d  12  of ~ l a a  WPl1 arc suggeotivc of a cont rary  
, '. 

i 
\..- instantion vn the y n r t  02 the  t e s t eeo r .  CEaust: 111 gives  and bequesrs  t h c  

r e s t ,  r e s idue  aiid reiilafxider of t h e  testator';.: state, axcepring t h o s ~ l  p a r t s  

s p e c i f i e d  cla.uses I+ - 1;1; t o  h i s  t r u s t e e s  on trust for certain: naned 



TLc answer t o  ques t ion  I ( d )  i s  t h a t  t h e  f a i l e d  g i f t s  ( shares)  a r e  

t o  be t r s i i s f e r r e ~ l  t o  the t r u s t c e s  on ckre tcraris contained i n  c l ause  11 of 

the  k i l l .  

Cl.ause 313 of thc W i l l  purpor ts  t o  give s i x t y  pe r  cen t  of t h e  

i 
proper ty  2nd Susiner,s l,n Au to t i% Limited i n  three equal  shares tr, three 

p e r s m s  inc luding  GPondu Banns, Zt a p p e w s  ~ h 8 t  IIrs, HCIPI~;I is mad was 

t h e  r e g i s t e r e d  i>z-~i i r ie tor  of 25 per c5:s.t of ~Zie sha res  in f i ~ t o i i x  L i ~ i t e d .  

u t  the  date of the Will. 

Tjllsre :LG a!:: d i s p u a . ~  .Lhzk &-so 1-jam: c~ime'5 25 per  cernt :f the  

shares. Shc tin.:rcfi?rc held :m a l i ~ n a b l c  in: :re=:t in Autofix l ; , f ~ i t e d  at 

t h e  datr of thc: .,!<-".lo 

I n  tliae circmlrstaxrse, Mrs. GlonJa Fian:; i s  n o t ,  witktout her  

e l e c t i n g ,  ernt i t led tc; t i i c  bequest uoa*;.,r. clause i0 of the W i l l .  Pn my 

opinion,  she should coke n g a l r ~ ~ t  thG W i l l .  

I co hold in answer t o  ques t ion  I(£) of Lhe Origina t ing  Sumons, 

Glausc 13 of the W i l l  bequeaths l e g a c i e s  t o  c e r t a i n  persons. The 

ques t ion  y~s. :G at  ?(g)  seeks a d e t e ~ ~ n i n a t i o n  of t h c  rankings of the bequests  

111 case t h e  SUTIL? fr0111 which this l egac ica  arc 3) be paid i s  i n s u f f i c i e n t ,  

If a fund f o r  the  paymetcc of pecuniary l e g a c i e s  is i n s u f f i c i e n t ,  
I "  

,. t he  legacies m u ~ t  abate r a t eab ly  s u b ~ e c t  t o  p r i o r i t y  among the  Pcgacies.  

(See Theab:~Pd on d i l l r .  13th Edi t ion  a t  k~aragraph 2078 arld 2079. 

Be pc?rai;rap>, 2879 the l e a r ~ i f d  m t h o r s  say that as: a gene ra l  r u l e ,  

genera?- 1i:gscics erc: .~;:yabls g a r i  pavsu unless  %--he t e s t a t o r  bas indicate(?,  

that some ahm~ilG h m c  pi u r i t y  . 
18: is ii,y o[jirifi?n, rhce t@a l n g a c i s  at parngraijh 13 o f  tile W i l l  a r e  

gene:ra% 1egzcic.s a lbe i t  cont ingent  on t l ~ s  lega tcao  a t r a i n i n g  twenty-years 

of a13ee - .  
/' 

11: rncl absence sf  any i rAd ice t i sn  as t u  p r i o r i c y  botween the 

1egac:i.z~~ P hold t h a t  they a r e  payabic p a r i  passu and sub jec t  t o  abatcrnent 

raceably . 
Cozts ro the trustm t o  bc borne by thc e s t a t e .  


