IN THE SUPREME COURT OF JUDICATURE GF JAMAICA

IN EQUITY

SUIT NC. E. 231 OF 198¢%
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SUPREME COURT_LIBRARX
KINGSTON

JAMAICA ¢ s
S b ' TN Loo

IN THE MATTER of the Estate of ‘
CORNEL KORVIN DOYEN deceased ‘

ANEL

iN THE MATTER of the Administration
0f the said Estate.

IN CHAMBERS :

W. K. Chin-See ¢.C., and Miss E. Chin instructed by Dunn; Cox and Orrctt for

the Executor.

Noel Levy instructed by Mysrs, Fletcher and Gordon, Manton and Eert for the

widow Andrea D'Oyen,
Mrs. G, Yanna in person.

Mr. N. Forrest in person.

Clough; Long and Cowpany for Christopher Yarrid.

Mr. Robbims for Raquel M. L'QOyen.

Merch 13, 1989 and October 1,

1950

ELLIS, J:

JUDGMENT

This 1s an Origimating Summons in which the executor see : .
determination of questions 1(b), (e¢), {(d), (£} and (g). For case of

reference; I will recite the questions ay they appear in the Summuons:

{b) As to clause 9 of the said wWill is

therein entitled to shares in the Company Autofix Ltd

ifs--

{1) he was not resident in Jamaica at the date of

death of the testators

a2 beneficiary named

(i1) although remaining resident in Jamaica he was

not working in the business of the Couwpany at

the date of death of the testators

(ii1) he has not carrded ou in the business of the

Company since the death of the testator; and

(iv) although remaining resident in Jamaica, he

has never worked with the Company?



(c) 1In the event of a failure of any of the bequests at
clause 9 of the sald Will are the sharcs te be vested
according to the ruies velating to intestacy?

(d) If the answer is in the negative to whom are the shares
20 be cransferred?

(£} As te Clause 10 of the said Will whether GLENDA HANMA
whe appears in the Register of Shareholders of the

Company as the owner of 257 of the sharcs is entitloed

is i1

=)

te the bequest if fact the true owugr of
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he said Wili how will the bagquests

5

rank and vest in the event thut the residuary estate
ig insurficieut to meet all these buguests?

By clause of his Will dated the 4th of May, 1985, the deceased

Cornei K. D'Oyen mads a bequest of 40% of property aud business kaown as
Autoiix Limited in four equal shares to Newron Forrvest, Everard Les
Freddis Lodenguai and Christopher Yarrid. _ 5
The bequuosis are subject to the provise chat ecach person remain
a resident in Jamaica and contdlnue to carry oo in the business of Autofix
Limjted to the satisinction of the deceased’s trustecs. One of the trustecs
at paragraph 11 of an affidavit of 20th October, 1588, has made statonents i
which if accepted suggest the exclusiou of three of the persons nsued
beneficiarics at clause 9 of the Will. There ig no affidavie refuting the
statement of the trustee.
What iz the status of the proviso at clause § of the Wiil? 1Is
it a conditiou precedoant or a condition subsequent?

in deciding the status of tha provigion, I am assisted by the

dictum of the Master of the Rolls in Re Allen (decwased) (1533) 2 All E.R.

at page 904 letcers E-D cited by Mr. Chin~See and T gquone:

" Bacause ia the case of a Will 1t 1o in general
the function and duty of a court to construe the
: Yo language with reacsonable liberalivy
and te try, if it cozn. to give sensible effect
to the intaution he has expressed. To this
zaneral rule, conditions subsaguent seem to ne
to be an exception’,
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The proviso is in this terw - “that they each rcmain resident in
Jamaice and continue to carry on in the busicess of the Company in a manner
satisfactory to my trustees".

To =y mind, a reascnable construction of that clause suggests that
the persons are to subsequently reside in Jasmaica and carry on iu the
business. I say sgo since 2 Will is ambulatory until death, and to remain
resident, of necessity denunds residence and participation in the business
prior tc the date of death.

The paragraph 11 of the affidavit of ¥rg, Panton states thai the
persone at clause % of the Will with the exception of Everard Lee ceazsed to
be eicther residents of Jamuice or to be invoived iv the business of Autofis
Limited before 4th September; 1587, the date of testator's death.

The condition deictated by the provisc must be satisfied before
the legatees con be gualified for the gifts set out in clause 4 of the
Wili,

Messrs. Newton Forrest, Freddie Lodenquai and Christopher Yarrid
have not in any way complied with the condition precedent.

Clause 9 of the Will in my opinion creatad conditional gifts
which have folled for non-fulfilment of the condition.

In that premise, the question posed at 1(b) of the Originating
Summons is answered in the negative,

The gifts 2t clause 9 of the Will would have been inmediate and
aboolute 1f the conditicn was fulfilled. The failure of the gifrs at
clazuse 9 creates an intestacy in reiation te those gilits and iu the absence
of : contrary intertion they would have had to be vested under rules
relating to intestacy.

But clause 1l and 12 of the Will are suggestive of a contracy
intention or the part of the testator. Clause 11 gilves and bequests the
rest, residue and remainder of the testator’s state, excepting those parts
specified at clauses 4 - lU to his trustees on trust for certain named
perscns,

In the circumstance, the auestion at 1{c) 1is in the negative.




Thie answer to question 1(d) is that the failed gifts (shares) are
to be transferred to the trustees on the terwms contained im clause 11 of
the Will,

Clause 10 of the Will purports to give sixty per cent of the
property and business do Autofix Limited in three equal shares to three
persons including Glenda Hanma. 1t appears that Mrs., Hanne is and was
the registered proprietor of 25 per caunt of the shares in Auvtofix Limited
at the date of the Will.

There is no dispute that Mrs, Haonz owned 25 per cent of the
shares. She therefore held an alienable inrareazt in Autofix Limited at
the date of the Will,

In that circumstance, Mrs. Glenda Hann- is uot, without her
electing, entitled to the bequest under clause 10 of the Will., Ir my
cpinion,; she should take againat the Will,

I so hold in answer to question 1{f) of the Originating Suumons.

Clause 13 of rhe Will bequeaths legacies to certain persons. Thez
question pused at 1(y) seeks a deterwination of the rankings of the bequests
in case the furnd from which the legacles are 7o be pald is insufficient,

If & fund for the payment of pecuniary legacies is insufficient,
the legacies must abate rateably subject to priority among the legacies,
(See Theabaid oa Wille 13th Edition at paragraph 2078 and 2079.

At paxaprapl 2079 the learned authors say that acs 2 general rule;
general legacles are poyable parl pagsu unless the testator has indicated
that some should have priority.

It is wy opinicn that the legacis at paragraph 13 of the Will are
general legaeics albeit contingent on the legatess attaining twenty-years
of apge.

In the absence of any indicetion as tou priority between the
legacies, I hold that they are payabie parl passu and subject tc abatement
rateably.

Cocts to the trustee to be borne by the estate.



