) SUPREME COUR];UB.W

o , KINGSTON
, JAMAICA
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N

IN THE SUPKEME CCURT OF JUDICATURE OF JAvATCA
IN EQULTY
, SUIT WO. E. 394 OF 1989

IN TiF MATTEZR OF TEE TOWN AND COUNTRY
PLAWNNING ACT

AN D
4 THE MATTER OF THE TOWN AND COUNTRY
PLANNING {(KINGSTON) DEVELOPMENT
ORDER 1966 ‘ N

ARNRTED

IN THE MATTER of premises known as No. 26
and 28 lLady Musgrave Road, Saint indrow,

’\ registered at Volume 1021 ¥Folio 320 and
= Volume 1091 Folio 95 respectively, of rthe
Registrar Bocok of Titles.
BETWEEN ROWLAND CURRY
a N D SYRIL CURRY
PLAINT1FFS
ARNTD SPIC "N" SPAW (DRY CLEAMERS) LIMITED
ANUD THE TOWN AND COUNTRY PLAMNING AUTHORITY FIRST DEFENDANT
AND THE ATTORNEY GENERAL FOR JAMAICA SECOND LEFEMDANT
("\ Mrz. Hudson~-Phillips (.C., instructed by Ur., Adelph Edwards for the Plaintiffs,
Messrs. Patrick Foster and L. Pusey instructed by the Director of State
Proceedings for the Defendants,
March 1, 2, 14990 and October 5, 1990.
)
SMITH, J:
By Originating Summone dated 8th Dacender, 1989, as amended; the
plainciffs seek:
A, The detersination Ly the Court cf thoe fellowlng guestions, namely:
(; L. Did vhe publdcoiion of the Towe and Country Plauning (Kingston)

Develcopment Order 1965 in the issues of the “Daily Gleaner™ of
the 2lot May, 1965, 28th May, 1965 and 4th June, 1965, aatisfiy
the provisicus of sectior 5(3) of the Town and Couutry Planuing

Act and 14 particular paragraph (b) thercof?



.
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2. (not pursued)
3. (rot purzued)
4. Te the Town and Country Planning (Kingston) Development

Urder, 1966 valid and of effect?

[ #2]
.

The following relief;, namely:
ie A Declaration that -
(2) the aforementioned notiece did not comply with the
proyisiong of gecilon 5 (3) of the Town and Country
Plaraming Act;
(B) covevosonncon
{¢) by reason of the matters set out in paragraph (a) hereof
the Town and Country Planaing (Kingston) Developuent
Order 1966 is illegal, oull aud void and of no effect,
2. An Order that the Town and Country Planning (Kingston)
Development Order 1966 be rescinded,
The first and second plaintifis reside at, and are the registered proprietors
of premises known as Nou. 26 Lady Musgrave Road,; Kingston 5, in the parish of
St. andrew. These premises werc acquived by them on the 13th April, 1983,

They are the Directers of Spic “n* Span (Dry Cleaners) Limited, the third

plaintiff herein. The third plaintiff is the registered propristor of premises
No. 28 Lady Pusgrave Road In the parish of St. Andrew which were acquired on the
13th Aprdil, 1373,

Nuwber 206 Lady Musgrave Hoad is gsituated at thie coruner of Lady Musgrave
Road and Dowaer Avenus and hag been used as home and business place by the firut
and secoud plaiutiffs since 1963, first as tenants and since 1983 as owiers,
The business carried va there is that of dry cleasiers as well as shampooing
of carpets and upholstered furniture urder the trade name of Spic “n" Span
Dry Cleau=rs.

Number 23 is used in conjunction with MNo. 26 for the purposes of che
rlaintiffs’ business.

In Moy aud June of 1965 the Town aud Country Plauning (Kingstou
Provisional Development Urder) Notice 1965 was published in the Daily Gleaner

and was duly gazeited.
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This provisional Urder was confirmed with modlifications and incorporated in the
Town and Country Planning (Ringston) Development Crder 1966,

This Order provides for a road reservation of one hundred feet for
Lady Musgrave Road which road is prescntly fifty feot wide. It also provides
for a road reservation of 100G ft. for Downer Avenue which was then and is now
thirty ft. wide.

The plaintiffs claim that the proposed road and avenue would cut
through the centre of their premises Neo. 26 Lady Husgrave Koad and would thus
necessitate the destruction of the buildings thereon.

They swore that at the time when No. 28 and No. 26 were acquired in
1873 and 1983 vegpectively they were not awarce of the existence of the afore-
mentioned road reservations., The Certificates of Title registered at Volums
1021 Folio 320 and Voluwme 1091 Folic 95 respectively do not contain any notice
of the said reservations.

The heart of the plaintiffs’ contention is that the Notice of the
preparaticn of the Provisicnal Development Order as published, did not specify
the locality to which the said Order related as is required by section 5 (32)(b)

of the Town and Country Planning Act. In paragraph 12 of their affidavit dated

8th Deceuber, 1989, they swore "we verily believe that proper and adequate notice

of the said Provisional Development Order was not given to the persons who were
likely to be affected by it.”

They aver that they have tried to sell the premises and busiuness but
have not been able to obtaian a fair market value for them because of the effect
of the rvad reservatioms.

Point taken in liminc:

Mr. Foster for the defendatns subuitted that the plaintiffs had ao
locus standi. He argued that remedles provided by a court of law to a litigant
must bear a direct relationship to his rights. A declaratory judgment, he
submitted, way only be granted if the court is satisfied that the plaintiffs’

legal right has been infringed or is likely to be iunfringed.



He rcefers to the affidavit of the plaintifis, to the provisions of
sections 5 (3) and 6(1) and (2) of the Town and Country Lct and submitted that
the plaintiffs have not sdduced evidence to show that at the material time
they were interested persons within the weaning of section 6(3) of the afore-
said Act.

Mrs. Hudson-Phillips ou the other hand contended that one oust
distinguish between the ability of a person to object in 1966 to the terms of
the order and the right of a person who has without notice bHeen affected by the
failure of the authority to comply with what is 2 mandatory provision of the
Act to seek z declavatory relief to provect his oxisting rights.

She apreed that the plaintiffs are not "“interested perscns' within
the wearning of swetion G(3) of the Act. What they are claiming, she contended,
is that becauseé of the failure of the authority to cowply with the wandatory
provisions of the Act thay, unawarce of the roud reservations, acquired
premiscs which of necessity will have o be dastroyed. The plaintiffs, she
stressed, have & legal right to the property and it is in the interest of
protecting their vight to that property that they seek a declaratory relief and
congequential order.

When asked to specify the right which the plaintiffs claim is
affected Mrs. hudson~Phillips aaid "the right which the plaintiffs now seek to

g

intain the ownership of the property and to be able

protect is the right to

o A

recly without bedng affected by the provisions of an order

which is void by virtue of the non-compliance with the provisions of the Town
and Ccuntry Planming Lct.” Tc another question she replied "Thae right would
arisc when the plaintiffe became awarce of the breach.”

In hie reply ¥r. Foster submitited that it is aot cvery ciltizem who

is affected Ly the provision of the order who has the right to que
validiety., A cizizen whose house or laond has been zomed for commercial orx
residentlal use is affected by the order but he must po beyond that to show his
legal rights have been aifected. Yo suppert his contention he cited

Gouriect v. Unjon of Pust Cifice Workers amd others (1877) 3 W.L.R. 300.




He submitted that the plaintiffs have not asserted c¢r shown that they have
a private right that hos been infringed. At the end of vhese submissions

I intimated that I would like to hear the case on its merits az injustice

may be caused by treating standing as a preliminzsry issue.

Have the plaintiffs sufficient locus stondd?

It iz accepted on both sides that an applicant for a declaration
need not show a subsisting cauvse of ecetdlon or a right to some other relief

but must show that some legal right of hie is in issue. If the applicant

had no pevgonal lezal vizht in dssue he could ouly succeed if the Attorney

General would assist hidm in iusticuting a relator action.

2

The real guestion therefore is, have the plaintiffs shown that they
have a personal legal right which 1s at stake?

To answer this question we gugi first lock nt the relevant statutory
provisions. The relevant Act 1g the Town and Country Planning Act. Section

5(1) reads:
" The Authority may after concultation with any
local authority concerncd prepare S0 many or
such provisional development orders as the
Authority may consider necessary in relation
to any land, 1n any urbap or rural area,
whether there are or are not building ther
on, with the general object cof coniroiling
the development of the land comprised in the
arza to which the respective order applies, and
with & view to securing proper saniltary conditions
aud conveniences and the co-ordirvation of reods
and public services, pretecting and extending the
amenities, and conserving and develioping the
resources, of such area®,

2, cesmcvenuucoonos0as o aan0s

Section 5(3) provides:

" So soon as woy be after the preparatioa of aay
provisional development order, the Authority
shall cause te De published in the Gatette and
at intervals of not less than seven nor wors
than ten days in threce issues of a local daily
newspapexr, 4 notice--—-

(a) specifying that the Authority has prepared
a provisional development order;

(t) specifying the locality to which the order
relatess



(¢} specifylng some place within such locality
or asg uear thereto as may be convenient
where the provisional developmeut order and
the plan or statements relating thereto may
. be inspected without fee during such period
(; J {(not being less than fourteewn days after the
- last publiication of the mctice in a local
daily newspaper) as pay be specified in such
days and at such times as way be go specified:

{(d) specifying the name and address of soue
person frowm whow copies of the provisional
davalopeent order and of the plan or state-
menty relating thereto may be obtained cn
payment cf a reasonable fee specitied in such
nocicey and

{e} statiug that provision is made by section &
for the making of cobjectious to the pro-

)

visional development order®.

(“x’ Section 6(1) provides as follows:

1

Subject to the provisions of this sgection every
interestied person moy object te uny provisional
development order upon the ground that such
order is for any reasoun impractical or une
necessary or that it Is against rhe interests

of the economic welfare of the locality to
which the provisiomnal development order relates.

2. Lvery person who desires to object to aay pro-
visional development order under this section
shall give notice in writing to the Authority
within fourteen days after the expiration of

o the periocd refurre=d to in paragraph {(c) of sub-
< | section (3) of section 5 of the pround of his
- cbjection aud of the facts and reasons upon
wnich he relies in support of such objection.

3. In this section "interested person’ means—-
{a) eonv local authority concerned;

b} any person in whow 1is vestoed any free--
hold estate in any land within the

locality to which the provisionsl develop-
ment order relates;

(¢) eany percon in whom is vegted any term of
years in any land in such locality, the

- unexpired portion of which oun the day on
(\,/ whiich such objection is mads is not lesge

then three years,; oy who holds an option
to rencw such lease for a period of not
less than three years;

(d) PO GOLICUVRPOVLORGOOCPEGPIQIOOESS



The Plaintiffs seek to challenge the validity of the Town and
Country Plarning (¥ingston Development Order) Notice 1965 as published in
the issues of the "Daily Gleaner”. This in fact is a notice of the
<; ) pregaration of the provisional development order. And this provisional
| order was confirmed by the Minister aund became the Town and Country Planning
(Kingston) Development Order 1966,
Under section 6(1) “interested person”™ iray object to the
provisional order on the ground that it is lmpractical or unnecessary or that

it is againrst the interests of the cconomic welfare of the particular

locality.
It is clear and indeed is conceded by Mrs. Hudaon-rhillips that
( u} the plaintifis! application cantct be founded on thie statutory objection.

It means therefore that the plaintiffs must depend upon the inherent
powers of the court at common law. The court may declare the notice
published by the Authority ultra virés and void if for example the Authority
neglected a mandatory requirement or acted in bad faith or in breach of
natural justice.

This indeed 1s the gravemen of MHrs., Hudson-Phillips' submission
in this regard. As stated before the plaintiffs are challenging the

(_,i validity of the Notice. Can tuey?. Now tiie purpose of the Notice is to
afiord persons whose land or premises would “e affected by the Order an
opportunity to object tec it., This ordinary right to object tc the
vrovisional order must therefore be restricted te persons whoe at the time
of the publicaticn of the notice had o sufficient interest in the land or
prenises affected. The plaintiffs must be in a position to show that by
virtue of the alleged wisdescription of the locality in the notice they
who would have wished to object were not informed of their cpportunity to
“““ do soc.

As said before the notice under section 5(3) is directed to
interested persons within the mganinﬁ of the Act. 1t allows them to be
aware of the existence 2f the provisional order and informs them that
provision is wade for the making of objection to the said order -~ section

5(3) (2).



It is intevesting to nste paragraph 12 of the affidavit of the
¥irst and Sccond plaintiffs. It reads:

" That the said notice as published did not
- specify the locality to which the afore-
(; ) eentioned Crder related, as is required
- by section 5(3) (b) of the Town and Country
Planning Act and we verily believe that
proper and adequate notice of the said
~drovisicnal bevelopment Order was not
glven to the persons wiw ware likely to be
aifected by it. (Emphasis supplied)

There is nothing in this or any of the Plaintiffs' affidavits to
suggest that they or the Third plaintiff were persons who were likely to be
affectad. There secems teo be in this paragraph an implicit admission by the
plaintiifs that at the material time their intorests were not affected by

(\,J ..... what had beesn done.

Indeed Mys. Hudson-Fhillips for the plaintiffs stated that the
legal right which they seek to protect only arose when they kanew of the
alleged breach. There is mo evidence as to when they became aware of the
breach but in paragraph 10 of their affidavit they stated that &t the time
when they purchased the premises they ¢id cot know of the existence of the
road reservations hereinbefore referred to., It should be remembered that
No. 28 was purchased in 1973 and Ho.26 in 1943,

Nrs. Budson-Phillips contended that “the plaintiffs have an
immediate personal interest in the performance of o publie duty bLecause by
reason of the failure to perform that duty in the manner specified in the
Act they (the plaintiffs) acquired property which is about to become worth-
less".

There 1s no evidence to support this contention. The alleged
defect in the notice had nothing to do with the plaintiffs’® decision to
(;*\ acquire the aforesaid prenises. . As [ir. Fosmter for the defendants; submitted,

‘ there is a correlation between rights and remedies. Notice under the Act
would confer richts only on interested persouns or persons who were likely
te be affected by the order. Thus if thiere were any defect in the notice

only those persons wculd have a right to obtain a remedy.
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here is un evidence before we that aay of the piaintiffs was
ianterested persons & che waterial time, it would follow tlierefore that
there is 0o bagis tor the plaintiifs to alliege that a breach of their righte
was occasioned by the failuve of the Authority to specify the locality in

<

aintiilc comnow therefore challenge vhe Town and Country

the netice. The o

PLamod:

(Ringator)

velopuent Order, 1966, on the busis of the invalidity
of the sforesaid notice.
The quastion of its validicy gwsil be based on other legal groundeg.
therefore hwold chat the plaiutafife do wot have & sufficient standiug.

The substantlve crpunents:

What follows is bosed on the acgusption chel the plaintiffs have

sufficiant standing for obtaining the remedice sought, in other words it

thelr legal right - viz. the right to waintady property
and - dispose of it freely is at stake.

.Y

vm

The platoatiffs’ main countentlon 1s thay paragraphs a - e of sub-
saction 3 of soction 5 are mandatory aad thal chey ought consequently to be
strictly complied wiih,

Mrs. Hudson-Phillips for the plaintiffs submitted tuat the (1965)

aotice publ.shec dn the

did ot comply with section 5 (3) (b)
of the Act in that {r d4d wot specify the localicy to which the orxder relutes,
The notice iz reproduced Luoreunder.

TOWR anl) COUNTRY

INTNG Law{ LAW 42 OF i957)

ﬂouuiry Planaing (Kipgscon Uevelop~
1965.

Pursuant to the provisions of section 5 (3) of wae

Town and Jountry ¥Flaunaing Law, 1857, the following
Hotice is hereby zd

Y

Lia Hotice may De ciltac
Plauning {(Kirgston Development

as the Tewn snd Country
Urder) Notilce 1965,

g

vwn and Country Plaandag
Provisioual Develo;
on the map LCCOmRPAny LG

dey for Kinsgstorn
Order.
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The ¥rovisional Develosment Order and the
plans aud statements relating thereto may be
Ingpectud without feo at the followisn; places
during tho period commoenciny on the 20th Hay,
1965, and ending on the lst July 1365, hetweon
ths hours 9.00 a.m. aud 4.09 p.m. on Mondays
(incilusive) and 9.00 a.nm. teo 12,30 p.m

{z) The Ofiice of the Ringston & S5te Andrew
Dorporaticy

(L3 The Town Plaoming Department, 1 Manhattan
foad, ¥dnpston 5

{c}y The Library at Tom Redcan Avenua,

Coping of the Provisicoal development Order
with plans and statements relating thersto may be
obtained from the Govermant Town ¥looner, whoso
address is. 1 Manbattan Bowd, Cross Roads, Xiugston
5, or the Govecmwment Priater, Duke Street; Kingstoon,
on o fee of Five Shilliags (5/-)for cach

LY e

Provision iu @ o O of the Town
and Couwntiry FPlanning for the making of
obiactions to the Provisional Levelopuent Order
{to be subuitced to the Severnwent Town Flanner, by
the 15th July, 1508).

Dacad at Cross Roads, this 20th day of Hay,
18G5,

G, C. 3
GOVEENMENT TUWN PLANNER
TOWH AND COUNTRY PLANNIRG alT#

Counsel for the plaintifis argued that “the npeessity for specifying

the localicy to which the order relates mea

that the authoriiy must specd

cach and every street oy avenue which fs affucieed vy the order so that

¥ PBRYE LIS

wiao are rosident or whe are owners or have a

vt interest im property

i
by

to wnich the order relates would He properly put on uotice as tu ies effuot.”

N e oo

o

sh2 coutinues "“all the paragraph requires

che avthority to do iz to specily che beoad arce which compriscy the streets

or avenues o which the order relates, it iz subnitted chat the provision

has not baen comy g0 far as the order afferts streets sivuat:

in the parxsh of 8i. Andrew and the order mersly refers to Kinpston.

Pergong ir &t, Androw,

“would not bo put on notice that they were

idikely to we affecrad by it.”



The firet part of chis contention, in my view, clearly has no
mevit, It would be unreasonable to expect that the publiszhed notice would
contain all the names of streets and aveunuss affected in light of section
5(3) {c), which vequires the notice to specify “eome place within such

locality oy ag wnear thovero {(emphasis mine) as may bo convenient, whers

the Provi

ent Order and the plan or statements reletiay

thereco may be inepectod withoui fee..cevecococaoo
LLEIPS S I, (. O I P ey P R Y o, & ; P VS b
sach deeality® in paragraph (¢} siearly rofers to the "localicy”

ler relates dn noragr

e (> o

\':D) o

It is cuwyatal claar that pacs

(L) only regoives the auchority

to speciiy dinm tho notdes the broad ares which comprises the strects, road
and avenmuvs to which the order relates and not to spuecliy ic the notice

the nawce of sach streets, roads end avenues., It is the Development Order

which 12 required to wpecify and define the ares o which it relates -
sectdon 10 (1), To be tfair to coungel for the plelntiffs [ must state that
I apprehend that she was not placing wmuch reliance on this part of her
submissiur,

Lév us now turn to the other limb of counsel’s submission. As 1

understand it, the burden of thils submission is that the Notice should have

=

gpecified the loeniivv as “Kingston aand St. Aadrew” and met "Kiugston” alone,

2,

In oot go doing counsel argued that the Authority fajled to cowply with
section 3(37 (b)) of the Act,

Mr. Foster for the defendants conteaded ther based on the commporn

usage of the word

in the context cof the provislom of the Act
the order intended to ancompuass the Kingsiton urban aresn which is not

necessarily confined to the parish of K

s

F=e
T

sgston.  He argued that 4¢
commonly kaows that the urban sprawl kioown as Ringoton extends well beyond

the porish bouudaries of Kingston.

Lt wivhi Le helpful ©o look 2t sectilon 2 - the definition section,

£o see how the parishes of Xingsvon and 5t. Andrew are dealt with in teras

of Ylocalir crion provides thais




st
™3

In thic Act -

"Local authority’ wmeans -

(¢} 1a ralation to rhe pavishes of Hiagscon ond
St. Androw, the Council of the Kingston and

St. andrew Corporation as constituted unds
the Eingston and Si. Andraw Corporation Actg

rt
[&]

(bY  da velatdoa co any ovhev parish, the Parish
Lol osueh pacish;

sesl o vlaaniag aui"h‘ r{“;"’
thoe |

respicts any
129 ton and St.

A thu ounbll sdrgston and St
sndrew Corpurationy respects any area
in any othar parish the Yarish Council of such

LU swams o ome that 1t dis readonable to conclade thet for the

purpogs »i the Towa and Coungry PL and St.

Ace the parishes

Amdrew are prouvped o

Section 5{3) (b) supra requires the aotice to specify the localikcy

to which the order valates., The rates that th

[2Y

s puthority has

prepaved o Yrovisional Developaeny for Hingston as shown on the wap
accompanying the Qrder. The marn was net extinbit~d. The aoticeyas isg
requirsd;also staces thart the Veovigional Development Order may be inspected
without fae at certain named locations,

The dider, at page 7, states that “the intention of this Order ic

ty make proevicion fov the ovderiy and dewvelopment o f that purtion

aad Ararew ax deseribaed in the Firvsy

ot wne Jorpogate Avea ol

Scheduia'™.

The Firao Sebodulo of the Loder dned the Xiupston Devolopmant

Arca vo ianclude pliaccs in the parishes »f srston and St. Andrew 1.0 an

“he corporabe aron. Pague 11 - 14 comtain o “Schedule of road width
reservation®. I thic scheduls the names ol sirveets, roads and avenuos
atfcetzd are listed. 1 may choerve here thal appearing on chis list are

Doweer Aveoaas (Feom Lady Musgrave doad 1o CLA Hope Ruad) and Lady Musprave

woad (it

v Traralgor koad o Downoer Avenue acd Trom Teafalgor Road voe Hope hoad:



Thug it is obvious that by the use ¢f the word "Kilagston™ in the

notice rthae purhovity meant the corporate ares and was not confiving itself

to the parochial boundaries of Xingston,

S

¥unter that this is conolocont with the comaon

iLoayree

usage of the wood “Wingsron’. This is ton notorious to be the rubject

of seriovus dispute. Indesd the evidence before me is that the publicati n

-

of che Tows and Souarry Plosualn, (Kingston) Yrovisional Developsent Order

I I

Motice {19653 and

Dovelopment Drder relaning thorete received

nsiderable public debate in tho

medda. A lavgs oumbar to the Provisional Development

Grday by interegsted persoms  maay oF whom were vesidioy in the parish

Y

of &, Bndrew {(son officovit of Mrs,. Mlosson Sorusls the Government Town

7

pizhi of the above I am driven to the conciusion that rearcnable

peraons would know that the reference to "Hinrscon® in the notice is

reference to the necropoiitan area which aacoupasses the parish of Kingston
and the urban areae ol JU., Acdrew., @ aw thus incliined to think that

1]

section liad with.

Flaally ¥t should be rememborad  that the declaratory remedy sought

is ddscsovionary fn nakture, & disoretion wmusy of

ad

ks
s
e

cCourasa L gxercis:

(.

accovdance with pris

sle.  Dvea 1€ 1 had fowed e favour of the plaintsfis,

2

L would aot Lo inelined ko grant asy reliel dn this case for reasons which
will wow soans,
The Act, sevcion o, provides thocr objection should be made wiikix

Y4 days aftov vhe 14 day perid given for dnspestion o

[

the Provisional $oder.,

Thersaiver the Proviclonal Drder may be by tha Minister - zoction

HE 3 P .S g AP R ey Lo g e ey o O | LR o e
7 (1), Clearly the main obgoet 28 ve wake 11 snfe for public money to bo opoul

o the develupn

ar thav the Grdor acquiving
the land aipht be laioer declared cuil and void. v s agaiust this Dagle

groundg thar the coutt wust considey chio wery loace appilicatzen by tho

vlaintiffs, The plaineiifls evidsnee {5 that at tbe time whew they acguired



the premises Z¢ and 2% Lady d i/ in 1933 aud 1973 respectively,

resarvations., The premises

o

firast acquired i the order

3

after the notice o
was publiched and gazstred.

i find as a fact that the plaintiffs knew that there was a road

reservaction which atfected 20

This finding ig bazed on o lerter dated Orl Sotcber, 1572, frowm the Gity
Third Plaiptiff. This letter was received by thr Third

plaintiff in regponse to an application fov ch of use of No. 20 Lady

Masprave

=3
—t
=
(¢
™

vlatntiif was inlormed that the application was approved
on the comiicing:
H That us future development take place which

would confilet with the road aligmsent which
affecrty the property”,

to note ghat thz abovae

maticned appliicatiocn for change
of use was made o a Fora headed “Town and Cuuntry Planuing Law 1957, Eingston

Dovelopment Ordex'.

I £ind as a fact that the plaintiffs knew or ought reasconably to

have known at the times when chey purchased premises 26 and 23 that road

7

regervations zontained in the Kingston Developmont Order aifected those

Summons and there is no 2xplonarion for thls inwrdinate delay.
Snocher factor vo De cousidered ko che azercise of the court's
discretion would be the prejudies  tu the plaiwcifis,; if any, occasivosd

by the non-compiiatee on ohe one hasd 2. the public inconwenience that

would result if he notlee and consequencly theorder were iavalidaced

o

Gecause »f aon--naooiiancs with the seatutoyy provision on the uther nand,

The plaintiffs could not and did wot object to the astice by virtus

of ocaction & of the Act. The real thrust <f their complaint appears ag

2

paragraph 6 of the First plaintiif’s aifidavis dated 26ch February 1999,
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This paragraph reads:

" That had all or one or other of the plaintiffs been

aware of the effect of the Development Order for

Kingston on Nos. 26 and 22 Lady Musgrave Road we

would not have purchased same in 1983 and 1973

respectively”.,
As the purpose of the totice complained of was to afford interested persons the
opportunity to object to the Provisional Development Crder only on grounds
specified in section 6(1} of the Act it is difficulit for the plaintiffs' to
argue that the alleped defect in the notice is the sine qua non of their
complaint at paragraph 5. The plaintiffs have not really been prejudiced by
the alleged non--compliance.

I would veature to say that the plaintiffs have themselves to blanme

for not being aware of the "effect of the Development Order for Kingston" on
their premises. Section 7(2) and (3) of the Act provides:

" (2) Wherc the Minister is satisfied that the

implementstion of any provisional develop~
ment ordey is likely te be in the public
interest he may by notification publighed
in the Gazette confirm it with or without
modification and thereupen such order with
or without modificntion shall come into
operation as & comniirmed development order.

(3) Every notification under subsection (2) shall
alsc be published in a local dailly newspaper
at least once in each of two successive weeks".

The Provisional Order iu question was confirmed {(the confirmed Order
was exhibited in Court) and there is wc complaint about the validity of the
confirmed development order. All the world is fixed with constructive notice
of this order. The plaintiffs' contention ai paragraph 6 is unitenable. The
non—-compliance with section 5(3}(b) has not really prejudiced them.

On the other hand it cannot be gaingaid that the granting of the
relief soupht would cause great public inconvenience. In her supplemcutary
affidavit the Governuent Town Plunner states that the Town and Country Planning
(Kingston) Development Order governs and controls the physical development of
the urban areas of Kingston and 5t¢. Andrew and that this has been so for the
past twenty-five years.

She listed six main roads in the corporate area which had been

widened in accordance with the provisions of the said order. To invalidate
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the oxder would; to say the least, create chaos in the corporate area.

In Montreal Street Railway Corporation v. Mormaindin [1917] A.C.

<:-\ 1706 at 175; Sir Arthur Channel who delivered the judgment of thelr Lordships
- saids

" When the provisions of a statute relate to the
pexformance of a public duty and the cuse is
such that to hold null and voild acts dome in
neglect of this duty would work serious general
inconvenience c..eceoec.. and at the same time
would not premote the main chject of the legis-
latur: it has been the practice to hold such
provisions to be directory 0nly .ceecesoassthe

neglect of them not a2ffecting the validity of
the acts done”,

This principle 1n my view would be applicable in the circumstances

ﬁw.) of this case.

Fox the above reasons, cven if the plaintiffs’ arguments as to non-
compliance with section 5(3) were upheld, I would not be inclined to grant
the reliefsz =sought.

In the end therefore the answer to question 1 is in the affirmative.
Question 4 is also answered affirmatively. The reliefs sought at B.1 and 2
are denied,

s The plaintiffs must pay the costs of the defendants to be taxed if
L

not agreed.



