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AND DAVID RUDD PLAINTIFF/RESPON-
DENT

Hiiary Phillips & Denise Kitson

for the appellants instructed by
Perkins, Grant, Stewart, Phillips & Co.
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19th June, 1990

DOWNER, J.&.

The Background

Since cne half of the proceedings in chis case, -
nas alrzeady been d¢isposed of on appeal and che accion is
yet to be tried, it 1s necessary toe advert brierly to what
Las gone befcre o grasp the legal igsues raised in this
interlocutrory appeal., Davida Rudd, the respondent brought
an accion againgvw the appellants Crowne Fire Bxtinguisher
Services Limited and Bdward Tavlor, the Managing Director
as the first and second defendants and Jamaica Public
Service Company Limicved, the third defendant.

It is convenient to set ocut the encorsement on
the writ to get an overview of the way the issues will be

vodised at the triai. 1t reads -



" ENDORSEMENT

B The Plaintiff cleims an injuncticn
N and damages against the #irst
/ Defencant for breach cf contract
’ and breach ¢i statutory duty; an
injunction and damages against tne
cecond Defendant fox breach of
statutery duty and inducenment o
breach of contract; and damages
againgc the Third Defendant for
negligence and breach of statutory
duty - alil claims arising ou:s of
i iseennection of electricity
supplies to Ho., 17 Wickham avenug,
uihjgbon g in the parish of
St, iindiew on pi abowt $th May,
19¢9, and in relavion t¢ a tenancy

.. agreenent between the Plaintifi
(;-> and the Flrst Pafendanit in respect

of the said prenises,”

Jamsica Public Servirve (Public service) brought a
summons to strike out vthe gtatement of Claim so far as it
related to them. kecord J. acceded to theirxr prayer and
xudd appealed., 4Yhis court set aside the corder of the
Supremz CZourt ond che action hes been restored on the basis

hat there are serious issuves 0 be tuxed on the tortiocus

Q\j\ liability of Public Service., 3Jee David Rudd v, Crcwine
/ Five Bxitincuisher Secrvices Ltd., 5.C.C.hH. 46/u9 delivered
sUth December, 198y,

“his appeal is concerned with that part of the
acticn againgt the company znd Tayior as first and second
defendants, as suwnmnarised in the endercaticn on cthe writ.
These allegatcionsg weie anplified ir tne Stotement of Claim.
as a further sten, hudd scought an interlocutory injunction

(;v) which was heard at the sawme time with the gummons to

strike out the statement of claim instituted by Public

Service, Here is the relevant part of that summons -

“i, FHAT the First anu fecond
Defendancs by theumselves or
vtherwise howsoever be
restrained from further
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interference with or
1ntg“ruption of the Plain-
tiff's quiet enjoyment of
premises situated at wWo. 17
Wickham avenue, Kingston §
in the parish of s$t. andrew
from the date hereof until
the wrial cof this action.®

Since the order on this summons is the order appealeu

it will clerify matvers if the relevant partc is set

1., THAT the Fiyrst and Second
Defendants by themselves or
by theli servants Or agents cr
OLherlaﬁ howscevear e
vestrained from furthers
interference witn or inrerrup~
tion of the Plaintifi's quiet
enjoyment of ukvmises sctuated
at HWo, 17 Wickham Avenue,
Kingstvton 8 in the parish of
5t. andrew from the date hereof
uncili the trial of this actiong

[

o THAY the ¥First Defendant forth-
with apply and in any event by
the 26th of may, 1989, to :the
Yhird Defendant, JiMallh PUBLLC
SERVICE CUMPANY LIMITED, to ‘
restore electricity supplies to
premises at Wo., 17 Wickhaw
Evenue, nllthun i, in the

N parish of St. snurew, in the

same account in which it had

been supplied oun the &th kay, 19&€9%8
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4. THAT this order is on conditicon thatv
the Plainciff:-

(1) pay all cutstandilyg amounts
due on the account;

(1i) pay the reconneution feey

{(iii) pay any deposit required by
the JhHMALCH PUBLIC SERVICE
COMPANY LimITeED for
reconnection;

{(iv) indemnifies the First and
second Defendants against
all charges by the JAMALTA
PUBLIC SERVICE COMPANY
LIMITED in respect of electri-
city SUlelQ° while in
occupation, ®
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it 1s against this background that it is now appropriatce

t6 consider the issues to be resolved.

(;f Did Kecord J. grant a mandatory
order against the appellants which
was ‘in vain'

To appreciate the ovrder mace below, it is necessary
to refer initially to the Statement ¢f Claim. In it Rudd

alleged that he was
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this 15 how that aspect was
pleaded

"5. By letter wated lilth January, 1889,
the Second Defendant writing as Chairman
. of the First befendant awvised the
(;) *laintiif that he hau taken the decision
p tiat any further associaticn with the
st Defendant company by the Plaintiff
cottlt only be to discuss the Plaintiff's
entitlements, that the Plaintiff's
further attendance at the coffice wouid
not be necessacy and that the Flaintiff
should return the keys to the ¥Virst
Defendant's office without delay.®

The essence of kudd's claim acainst the Company and ‘iaylor

the utatement of c¢laim. It

rh

FGS Set 1l Pardygraply Six o

{v} “¢. in or about the month of May, 1989,
) che Fiyet and Second Defendants in
reach of statutcery duty under the Kent
Restriction sct {sec. 27) and of the
Lerms of the said tenancy agreement

and calculatingly intending to interfere
witly the quiet enjoymentc of Lhe

premises by the Plaintiff and Lo compel
the Plaintiff to deliver up possession
of the said premigses, uplawfully &and
maliciously directed the Third
Lefendant to disconnect the electricity
supplies to the said premisecs.”

Subseguently, rudd then sought interim relief and took cut

<\// &4 summons against Public Serxrvice. In that sunmons (supra)

Iy

he also sought relief from the Company and Taylor.

in an unusuval intervention, Record J. invited Rudd's
counsel to amend his sumaens which Dr., Manderscon-Jonesg
accvepted. These were adversary proceedings yelt the learned

Judge failsd to invite counsel for the Cowmpany and Taylor
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to make any submissions on this proposal, [t is necessary
to see how the Judge approached the issue. He said in the

N\
(V) course of his judyment -
Haconanacesodill View ¢f the order 7 am
about tou make I am going tc invite
you Lr. danderscn-Jones to make an
application for an amendment te the
summnens for the Court to order the
Frrst Defendant to make an application
to the Jamaica Public Service to restore
the electricity. (Dr. Mandarson-Jones
applies accordingly). The amendment
would be that the First Defendant
forthwith and in any event by the
26th day of mMay, 158% apply to the
) Jamaica Public Service, the Third
(;\ Defendant tco restore the electricity
y supply to the premises at No, 17
Wickham Avenue Kingston 8 in the parish
of Laint sndrew in the name of the
account in which it had been supplied
cn the 4th day of May, 1%89. That would
be 1 {a) of the Summons,*

S5ince the order was made xn terms of the amendment,
the mandatory injunction offended the maxim "equity does
net act in vain,” it is true that the coercive wower of the
injunction could nave a disastercus efrect on Taylor ii he
\VJ discpeyed its termg., te could have been imprisoned. But
now would the coercive power reach Public Service so that
electricity could ve restoredy It cculd never have any effect
on Puklic Service and once that is conceded the amendment
oughv not t©c have been proposed or acted on and so the
injunction should not have been granted. There is also
anotier cogent reason winy a mandatory injunction ought not

to have been considerec in the circumstances of thig case.

<»/} LR Kuad v, Crowne Pire Bxtinguisher Services Litd. (supra)

there was unaininous acoeptance of the principle enunciaced

[or—

by segarry J Shepperd Homes Litd. v. Zandham (L1578

3 all BE.R. 402 that for an interlocutory mandacory injunction

tC be grantea, the case has to be unusually screong and cleayw
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even if it was sought to enforce a contractuel obligation.

The principle hae been applied in England in Locabail

International Finance Ltd. v. Agro export -(1%6¢) 1 Bll H.R.

200 and in Jamaica in Esso dtandard 0il S.A. Led. v, Lloyd Chan

E.C.Coh, 12/00 dated mavch 14, 1983,
It ir agaxnst this principle that Kudd's case

against the Company and Taylor must be examined., In paragraph

v

six of his Statement of Claim (supra) o

ic alleges that the
Company and 'faylor are liable to him for breach of statutory
uuty and he specifies Section 27 of the Kent Kestriction ict.
That section reads -

W27 o~ (1) Lxcept under an crder or
judgment of a ccompetent court fer the
recovery of posseseion of any controlled
premiges, no person shall forcibly renove
tihne tenant fyrom those premises or do any
act, whether ia relation to the premises
or otherwise, calculated tc interfere
witch the guiet enjoyment of the premises
by the wenant or to compel him to

cdeliver up possession of the premises

{z) Every person who contravenes
any of the provisions ot subsection (1)
ghall, upon summary conviction thereof
before a Resident Mayistrate,; be liable
o be umprisoned for any term not
exceeding twelve months,”

The comparakle section of the United Rincuom kent hLict was

considered in McCall v. aAbelesz & another (1976

1 All B.K. 727 and the head note accurately summarises the

relevant prsinciple. 1t states thiat Section 30(Z2) dia nob

v

therefore give rise to a civil remedy for damages for

=z

harrassnent, =n addition to impeosing a ciiminal sanction.

s dafficult te understand

o

If this be the law in Jamaica it i
qow it couvld be centended on behalf oif Rudd that he hoas an
unusually strong and clear cvase in tort for a breach of

Section 27 of the kent Restriction Act,
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It is therefore instructive tc ascertain the
reasons which made the learned judge ieel impelled to
(;i grant the mandatory injunction against the Company and
Yaylor. 1In rightly recognising the importance of electricity
supply he said at p. 101 of the record -

eoenenoe &5 far ay the mandatory
injunction is concerned I f£ind that
electricity is an essential commodity
in any househcld in Jamzica.”

As fcor his views on the liability of Public Service,

he saw this only in terxrms of contract for he said at
(;} p. 1U3 of the reccrd -

w As far as the Third Defendant is
concerned i find that there was no contract
between the Plaintiff and the Third
Defendant. When the Third Defendant dis-
connected the light, this was ncit a breach
between the Plaintiff and the Third
Uefendant and Jamaica Public Service was
merely exercising a right which they had
under the contract with the First
Defendant. There keing no contract I

find that the Third Defendant owed the
Plaintiff no duty of care.”

o #Aad the appropriate authorities been cited to the Jjudge,

[
(-~ he woula no doubt have grasped the essence cof the toriious
liability which could ke implied from the Electric Lighting

Act end the Licence. S2e David Rudd v. Crowne Firve

Bxtinguishey services Ltd. et al $.C.Coa, 46/89 dated

20th Decomber, 1959.

‘The other basis on which the respondent kudd relied
for the justification for & mandatory injunction was that
both in the endorgemenc and in the Statemcnu of Claim tnere
is an averment fox bieach of contract which had been
breached by appellants, and that an interlocutory mandatory
injunction w«s necessary to restore the status guo.

The relevant puragiaphsz of the Statement of Claim are as



ment with the appellants. The law of this as:

followg -

"{Z} By an cral agreement made between
the Plaintiff and the Defendant in
Septembey, 19660 the First Defendant
sub-let to the Plaintiff premises
situated at 17 Wickhan Avenue,
&ingston 3 in the Parish of St. kndrew
at a monthly rental of $£1,000.00
commencing from l5th September, 1982,
and the rPlaintiff entered intoe occupa-
tion of the said premises in
Hovembexr, 1588."

(3) It was a term of the said
tenancy agreement referred tc in
paragraph 2 hereof that during the
tenancy electricity would be supplied
tc the said premises by and at the sole
expense of the First Defendant as
landlord of the Plaintiii.

(4) It was also a term of the said
tenancy agreement that the Plaintifr
would have guiet enjoyinent of the said
premisas.”
As Miss Pnillips for the appeliants pointed out
the implied term for guiet enjovment which Rudd enjoyed
by virtue of his tenancy with the appellants ceased when

vy notice the head landlord terminated che tenancy agree-

ect is setu

e

s
£

out in paragrapin 327 Volume 27 of Halsbury's Laws of

mngland 4th edition and Adams v. Gibney(igsu); ¢ Bing 056 was

citea to illuszirute the doctrine. Supporit is also to be

-~

found in {1961) Laundlord aAnd Tenant by Yates & Hawkins

p. 98. This notice was given to the appellancts on

Ldth Maven, 1989 and the rveguest was ©o give up possession
by tay 1, 1%89. Rudd was disnissed by the appellants in
January 1989 and in his Stavement of Claim he states that
the disconnection of electricity supply was not until

May 9, 1%89. As was stated previously, eguity does not
act in vain, so an intevleeutory mandatory induaction

ocughit not to have been granted against the appellants wheu
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ey had uo power o supply electricity. However, the
yist of Rudd's claim as against Taylor and the Company was
that the direction to disconnect was given when kudd was a
Statuvory tenant of the head landlord. $See Section 28 of
the Xent Kestriction Act. Since so much turns on this
letter, is is azppropriate tc cite it., 1t reads -

Yray 4, 1969,

Jamaica Public dService (oc. Ltd.

rRuthven roadg,

RINGSE0ON .

ATTENTION: MR, NOEL PECK

Dear Mr. Peck,

Riny METERK ACCOUMY 4 140b6176090
17 WICKHAN AVENUE, £7. ANDREW

We are reguesting that you disconnect
the abuve referenced meter with
1mmediate effect.

We note ithat since this meter was
connected to the above mentioned
premises that we have received no bills.
We are reguesting that all bills be
seut to 4 GRETWA GREEWN AVERNUE,

:

KINGSTON 11 at cuy Company's Office
for payment.

Yeurs respectfully
CROWNE FIRE BATINGUISHER SERVICES LIHITED

BGA cooceocvooonsconson
BE.il. TAYLOR
Managing Director
Surprisingly, Rudd's Statement of Claim does not

refer specifically to this letter tor its full force and
effect, Wotwithstanding this omiseion in his Statement of
Clain, in paragraplt $ix of the said claim he does aver that
the appellants “unlawfully and maliciously directed the
“hird Defendant to disconnect the electricity supplies tco

the sald premises.” Even it his action for inducement to
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breach of contract 1s a good one against the appelilants,
a mandatory injunction against them on this basis would
be inappropriate as it could not restore electricity
supply.
Did the learned judge err in

granting the interlocutory
prohibitory injunction sought?

The foundation of the learned judgce's decision to
grant interlocutory relief by way cf a prohibitory
injunciion, was based on his interpretcation of Section 27
of the kent Restriction Act, the breach of which he said

crested tortious liability. These were his words -
" Pealing with the first parugraph
cf the Summens as against the First
and Second Defendants, & f£ind that there
is a seriocus 1ssue to be tried, in that,
the issues are not frivolous or
vexatious. I have gone on tc consider
the balance of convenience, whether to
grant or refuse the injunction. I have
guestioned whethey damages will sutiice,
in consicering that aspect i have
considered Section z7 oi the Rent
Restriction act, and it appears at this
stage that the sec¢tion has been breached
by the ¥First and $econd Defendants by
having the lights aisconnected, and this
certainly amounis tou a tort against the
Plaintiff, who is one of the persons who
the section was inteuded to protect in
that the injury is of the kind that the
gsection is intended to prevent. i draw
comfort from WARDER V. COOPLk submitted
by Dr. landexrson-Jones.”

76 rerterate, it is highly probable that the couris
in thic jurisdiction will follow the Engiish Courc of

Appeal in McCalil v, Lbelesz (supra). s previcusly stated

however. what could be in issue at a trial wculd be the
averment in paragraph six of his statement of Claim that
the appeilants “unlawfully and maliciously divected the
third aefendunt {(Public Service) tc disconnect the clectri-

city supplies te the sald premises.” Lt 15 an important
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allegation and has to be distinguished from the separate
issue of lawfully terminating the contract between Jamaica
Public Service and tne appeliants. Furthermore, this
allegation has been congsidered and applied in this jurisdic-

tion, See Minott v. Swart (1974) 22 w.Ii.K. 315.

The clain bears examination as it has raised important
legal issues on somewhat imprecise pleadings. It seemg that
the tort contemplated is “procurine o breach of contract®
adverted in his endorsation on the writ. There is authority

referred to in the previous procecedings David Rudd v. Crowne

Fire pxtinguisher Services iLtd. (supra) which suggest that
the Blectric Lightling Act and the licence pursuant thereto
waposes a duty net te disceonnect without notice ow to
reconnect if reguesgied cof Public Zervice to any "any person
in possession of property” and that iancludes an cccupier.
T“his tort however, is applicable not only when the tortrieaser
procures a breach of contractural vights, but to cother rxights

as well. Lord Macnaghten recognised this in his stacement

P

3} 2 B & B 2186) 1ll¢ E.R. 749

~

about the tort {(Lumley v. Gye (1t

or {i1843-560) All E.K. p. 208 in Quinn peathem (19¢1)

Bo.lo 445 at 510, He saild -

"phe Gecision was vight not on che
ground of malicious intention -

+hat was not, i think, the gist of

the action bLut on the ground that

a violation of o legal right comnmivied
knovingly & a4 cause of action and that
icv is a vioclation of a leyzl right to
interfere with contractual relatious
reccgnised by law, if tliere be not
suificrent justification foxr the
interference.”

James v. fhe Commcenweanith {(1%38) 62 C.L.R. 339, 37C

is an iliustration of how the tort applied in

rlewiman v, sachary (1646) Aleyn 82 E.R. 883 develcped in

Lunley v, Gye has been expanded to accord with general
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principle admitted in Quinn v. Leathem.

There seems to be also a claim by Rudd of
conspiracy between the two appellants to disconnect his
electricity supply and a claim that Taylor incited the
Company to breach its tenancy agreement with Rudd in

paragraph 17 of the Statement of Claim. That is ancther

=t

matter which although not expressed with precision, may be
decided at trial.

/11 these claimg however, could not bg the basis for
granting prohibicory injunctive relief. 1If it is proved
that clectyicity had becn disconnected by the inducemenc of
the appellants then damages would be an adegquate remedy.

1

Horeover, alithough the respondent hags averred in paragraph lu-

of his Statement of Claiwm that -
o vhe First and Second D fendants
threaten and 1nytnd unless restrained
by this Hdoncurable Court tce continue
o ;nucrLQLL m1th the cquiet onJoynenL
py the Plaintiff of the premices.”

e has not swoern in his affidavit that there is a likelihood
that his erstwhile employer will seeit tc disconcinue his
supply ¢f electyigity i. 1t is ever restored. That would

e necessary to vaise a triable issue and would be the basis

[43]

Lo grant prohibitury injunctive ralief. See Leader v. lioody

(L973) L.it. 2¢ Hqg. 154,

a5 for the restoracion of electiicity, this court
has already decided on & .sumnons to strike out cthe
respondent ‘s statement of claim that he has a serious issue

Cooper (19706)

r
‘.4
CI
=
o
o
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te be tried in that regard. As

L Ril BoR. 1112, it does neot afford the respondent any
assistance as the learned judge founa. That was a case
under Section 32(1) of the Rent Act (U.K.! not Section 30

which deals with harrassment. The issue under Section 32(1)
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was the necessity to recover

court owvder where the person

1o

e a tenant. in these conaiti

possessicon by virtue of a
in possession ig deemed to

ons, Stamp J. decided in

interlocutory proceedings, that the deemed tenant was

entitled to an injunction to pesinit him to re-occupy when

the employer had changed the

locks on his residence, after

he had veen dismaissed from his employment. The terxms of

his service agrecement was that he was entitled tvo & rent

free house. In this case, the landlord has not sought to

recover posgsession, or 1s the

possession. What Warder v. Cooper dces illustrate was that

appelliant seeking to reccver

Stamp J. was bold enough in interlocutory proceedinys to

¥ e eeees.whereas here, wnat che
defendant has done is to infringe

the terms of an Act and so committ

a tort, Por although § 32 conferra
on th€ first plaintiff no prowfie\dtv
interest in the bungalow, the breacn

o

wf its terms by the defendant was, in
my Judgment, & ?ort, The firut

plaintiif was

early one i thz class

of persons whom the section was
intendaed to protect, the injury - the

evidencse is thet
herned

less - is of

the first plaintiti is
the kind that ithe

section is intended to prevent and it

is the breach of
whichh 1s causing
first plaintifl,

the statutory duty
the damage to the

Conclusion

The previous litigaticn on appeal has thrown up
5

difficult pnoints ¢f law on a
gtrike cutr the respondent’s &
restoration of electricity.

there was a serious issue to

swimacns by Public service to
tatement of Claim for the
The order on appeal was that

be tried and there was an

order for a speedy trial. Let it be acknowledgea that

Record J. recoynised at the incepticn of these procaeedings

that he was Jdealing with an important and urgent issue.

i
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He saia -

L draw comfort from WARLER V. COOPER
submitted by Dr. Manderscn~Jones (A
porticn of the Judgwment is read).

An far as the mandatory injunction is
concerned [ find that electricity is
an essential commodity in any house-
hold in Jamaica.”

Where he errec was in granting the injunctive

relief against these appellants because to reiterate he

©

thought that, there be.ny no contract between the

respondent and Public service, no liability cculd be imposed

on rublic Service,

in this incerlautory appeal waich algo raised
difficult points of law, we allowed it, and set aside the
orxders granting injunctions in the supreme Court. We also
awarded costs te the gppellants both here and below.

“hese are the reasais for that order.

ROWE,; P.3

i concur,.

GURDON, J.8. (AG.):

L concur .




