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IN THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL NO. 12/90

BEFORE: THE HON. MR. JUSTICE ROWE - PRESIDENT
THE HON. MR. JUSTICE DOWHER, J.A.
THE HON. MR. JUSTICE GORDOW, J.A.

BETWEEN COURAGE CONSTRUCTION LIMITED DEFENDANT /APPELLANT

AND ‘ROYAL BANK TRUST COMPANY PLAINTIFF/RESPONDENT
(JAMAICA) LIMITED AND. .
JENNIFER COLLEEN SILVERA -
(ADMINISTRATOR OF THE
ESTATE OF CLIFFORD ANTHONY
SILVERA, DECEASED)

Dr. Lloyd Barnett and Mrs. Priya Levers for Appellant

Dennis Goffe for Respondent

February 24, 25 and April 9, 1992

ROWE P.:

The appellant employed Clifford Antheony Silvera as a
gquantity surveyor and stationed him for duty at a consuruction
site at Nain in St. Elizabeth. On August 9, 1963 gilvera was in
charge of the pregramme of work which invelved the construction
of an unloading station some 15 feet deep. It was Silvera's duty
to check various levels that earth-moving eguipment, viz. a bull-
dozer and a front-end loader, would cut, following specifications
indicated by a scries of pegs. It was also his duiy to ensure
that the machines did not cut deeper *“han che pegs indicated.

Clifford silverae and Bentley Northover {a Diractor of
tihe appellant’s ceonpany) were standing at the bottom of the unloading
station in the late afternoon of August 9, 1983. They were con-

virsing while the bull-dozer and the front-and lecader were operating.
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although i14h2 time of day was not ascosteined, i1t was sufficiently
late in ti:z afrernoon for both vehicles t v heve their headlights
burning.

szcess and ograess from this 15 foot-deep unlcocading statior
was via ar .nclined passage described as "not that steep“. The
time-~koepe © employed to the appellart was standing at ground leval
observing :.ie operations in the holce. He saw the front-end loadeg
commence Ty reverse from the hole up the inclined passage. On
this incli + the witness cbserved that "ihoe ongine shut-off - also
the light" ¢nd the machine ran uncontrcelled down the incline. At
the shout ¢ the driver of the front-end loadcer, both Northover

and Si1lver ryan in oppesite directions; Herthover to satoty, but
81lvera wa. run over and fatally injured., Tho administrators of
Silvera's cstatc who are the respondants in this appceal brought a
suit againgt the appellant alloging :eglig:ince and broach of the
contract o! cemployment,

Hirrison J. gave judgment for the vespondenti againsi the

appellant ¢¢d E.L. McFarlane in the sum of $329,000,00 with intercs
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at 3% from Yay 1, 1985 to January £6,. 1990 with costs to bu agreed
or taxod. Izacution was siayed on torms.  We were not troubled wiklt
any guestich as to guantum of damage:s .

Tw> grounds of appeal filed comploained firstly that:

The trial judge erred in law and
on facts in holding that thoe
appellant was liable for acticns

of the operator or defz2cts in tha
front-end loader and gaocondly

thar therce was no evid:ncz ¢n which
tha trial judge could find ragli-
gence on the part of the appellant.

in srqument before us, Dr. Barnath: submittced that by the
issues rais.d in the pleadings the respondent could only succeed
in establis! ing that the appellant was liable in negligence by

proving one ¢f three things:
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(a) that the operator of the front-
end loader was negligent in the
manner in which he managed or
opirated the front-end loadex
and that the appsllani was vi-
cariously liablo for his negli-
gence; or

(b) that the doctrinc of res ipsa
logquitur appliaed and that in
its application it opuoratod
against thoe appcllant; or

(c) that the appellant was itsclf
negligert  in raspect of ats
fairlurc to provide a sate
system of work.

When Mr. Goffe came to reply he subnitted that Dr. Barnett
had spread himsclf too wide in his submissions as the notice and
grounds ¢of appeal did net raise any gucastion as to the liability in
ne¢gligence of the driver of the front-ond leader or of the owner of
the machine. In addition, he said, the appellant had in its defence
pl¢aded negligenca on the part of the owner and driveor of - the front-
¢nd leader and had specifically odopted the particulars of negligence
pleadaed by the respondent.

The cvidence was described by Dr. Barnett as "scanty®;
which was a polite way to say that only the barest bones were placed
bifore the judgae. The appellant secured a contract to construct a
section of a loading sile for a bauxite company at Nain in St.
Elizabeth., It nired, intcer alia, a 950 front-end loader from one
E.L. McFarlane, who was the second defendant at trial, and McFarlanc
supplied the machine with an operator Ralph Hartley {(che third
defondant in the suit).

There was no evidence that the appellant axercised any
centrol over the activities of the driver of the front-cnd loader
except to give him dircctions as to where to make his cuttings and

to what depth. The appellant disclaimed any knowloedge of the techni-

cal capabilitins of the front-end loader and as to its likely behaviour

if for any reasor the enging shut off whils the vehicle was in motion.
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Lewin Lewis the single eye-witnoss Lo the tragedy describod the
scene. 4s the front-end loader ascoendod the inclined passageway,
Silvera and Horthover stood about 1y yards away in the hole itself
but not on the incline. Thare wore no lights in the hole excapt
these provided by the two carth-moving machines. Lewis saw the
front-end loader as 1t reversoed up the incline, hoard when the
angine wont doad, saw thoe lights go out,;, noticued ithe vehicle
rolling down the inclinc, neard the shouts of tho driver to
Messrs, Silvera and Uorthover, and saw Lha iwo men scamper away
from the on-coming vebicle., Lowis had never seen that fronv-=nd
loader reversz up that incline before.

The appellant, through its Dirscreor Keith Northover,
testified that the torrain of the unloading sitc was flat; agreed
that the land tended to slip as the hole get degper; agreocd that
the appellant provided probective clothing including havd-hats;
gloves, goggles, steel-capped boovs for stoaff but was inconclusive
as to the nature of the soil threough which thn unloading bay had to
be dug. He relied upon the hirer to provide a frent-ond loader in
gecod working oxrder togother with a skillad and experienced operator
and did not himself make any choecks orn “he competonce, roliability
or otherwise of man or machinery. #r. Benlloy Horthover, a Diroctor
of the appellant company, who was prescht an tha scens of the
accident and present in Court at the trial did nol give evidencc,

Harrison J. feound that tho principle of res ipsa loguiiur
applied. At page 7 of his judgment he said:

"When the 950 front-end leader was
reversing along the inciined passaga-

way leading out of thc hele, not only

did its engine stell buit its lights

also wept out -~ o cemplete non-function.
This is evidence to which the principle
of res ipsa loguitur may be applied. Wiy
di¢d the machine not remair at rest having
stalled? Were no brakes on the machine
or were those brakes now non~-functiocnal?
The fact that the machine having come to
a halt then proceeded forwaxd, could not

be stopped, and ran aided by gravity and
its own weight ‘not going too slowly' into



"the hele 1s further evidence ¢f the
negligence of whe third defendant,;

the employee cof the second defendant.
As a censequence this makes the second
defendant vicariously liable. The
incline cof the passageway was probably
oo steep; 1t was therefore in the cir-
cumstances, unsafe as an access voad to
the hole."

T b

it is convenient, notwithstanding the submissions of

Mr. Goffe, to deal shortly with the principle of res ipsa loguitur

and its apolication o this case. The classic exposition of This

principle is that of Erle C.J. in Scoit v. London Dock Co. :.865)

3 H & C 5% at 601

"... where the thing is shown to be under
the management of the defendant Or hi
servants, and the accident is such as in
the oxdinary course of things doss not
happen if those who have the management
use proper-care, it affordg reasonable
evidence, 1n the absence of ¢xplanation
by the defendants that the accideni arose
from want cof care."

if there is evidence as to the cause of the accident the
doctrine of res ipsa loguitur has no application. This was firmly

decidcd in Barkway v. South Wales Transport Co. Litd. {1950) 1 A.C.

~ 392, There an cmnibus which was being deivepn av about 25 m.p.h.

in a "black-cut” veered across the recad and rolled over an embank-
ment afver 1ts offside front Lyre had burst. Upon examination the
cause of the bursting of the wyre was discovered. The headnote

accurately summarisas the judgments of thair Lordships thats

"The application of the doctrrine of res
ipsa loguituxr, which was no moxe¢ than a
rule of evidence affecting onus of
proecf of which theo essencs was that an
wvent which, in the ordinary course of
whings, was mor< likely than not to have
been causaed by negligence was by itself
evidence of negligence, doponded on the
abgsince of explanation of an accident,
but, alihough it was the duty of the
respondents to give an adeqguate explana-
tion, 1f the facts were sufficicntly
known +whe guestion ceasced t©o be one
where the facis spoks for themsclves, and
the solution must be found by determining
whather or net on the astablished facts
negligence was to be inferred."



in his judgment at page 399, Lord lormand said:

"The fact that an omnibus loavas the
roadway and sc¢ causés injurv to a
passenger or to scmeonc on the pave-
ment is evidence relevant to infer
that the injury was caused by the
negligence.of the owner: so thaw, 1f
nothing more were proved, it would
be a sufficient foundation for a
finding of liability against him. ...
The maxim .~ is no more thamn a rule of
evidence atffecting onus. i is
based on commonsense, and its purpose
1s to enable justica to be done whoen
the facts bearing on causation and on
the care excrcisaed by the dzfendant aca
at the outscet unknown wo the plaintiff
and are or ougilt Lo be within the
knowledge of the defendantc.”

Lord Radcliffe commented that much more was known in the
parkwaycase (supra) than the bare fact that the omnibus mounied the
pavement and fell down the bank. I pause to re-stats that in the
instant case neither the appellant nor the other defendants gave
any explanation as to why the front-end lcader had a complete shut-
down and plunged ncadlong down the incline.

in Sochacki Vv. Sas and aAnother {19247 1 All E.K. 344,

2

Lord Goddard C.Jd. gcclined to apply the doctrine of res ipsa loguitur
to an e¢scape of five from the lodger's fiveplacw in his bed-sitting-
room on the ground that everybedy knows that £1rcs occur through
accidents which happen without negligence on anybody's part., Whare
the operaticn of motor vehicles are concerned che principle of res
ipsa loguitur has been froguennly applied. v

Dr. Barnett submitted that on the evidence there was nothing
which c¢stablished that the operator of the front-end loader made any
error or wrong manocuvre in the manner in which he operated the
machine, The evidonce, bhe said, established that tho accident was
caused because the cngine shut off. That in his view was a complete

explanation of what occurrad, that such failure of the enginc was

maching was a natural conseguence of the engine failure. I f£ind



this argument insubstantial. Some pertinent gquestions were posad

by Harrison J. viz.:; why did the engine fail and the lights go off;
why did the machine run down the incline rather than remain
staticnary; why did the operator not apply brakes to stop the stalled
vehicle? No answers were forthcoming from the appellant or his co-
defendanis. in Darkway's case {supra), cvidence cmergad that the
tyre was damaged through treuma and that was the causce of the "blow-
out.*. Could that damage have been detected by the owners on
inspection or otherwise? That guesticon was answered on the evidence
in the affirmative.

To ray mind it 1s beyond argument that in the abscnce of an
«Xxplanation the mere happening of this accident would be fatal to
the defence. Mr. Geffe did net succead at trial to sccure an
admission from the appellant's witness that a front-end loader is a
specic of dangercus machincery but there was evidence from which the
inference could be drawn that it was & powerful machinc capable cof
traversing unusual slopes. If such a machine has an engine failure
which affects its lights and its braking system and rosulus in its
uncentrecll ed headlong plunge crushing a bystander in its path, in
the absence of an cxplanation as to the cause of the multiple
failures, negligence «ither 1in maintenance or operaticn or boith must
be inferred.

Dr. Barnett argued cogontly that the appellant cannot be made
vicariously liablo for the negligence of the driver cf the front-end
loader or for the behaviour of the front-end loader as the machine
was owned by the sccond dcfendant and was cperated by the third
defendant the scrvant or agent of the sccond defendant who was
responsible for the management, maintenance and controel of the
vehicle. I accept as good law the submission of Dr. Barnett that
where the cwner of the machine hires i1t to another and svpplies its
operator, the hirer 1is not liable for the negligence of the operator,
unless in addition tec telling the operator whare te go and what to

do, he also controls and gives directions to the operator as to how
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he should managc and operate the machine. See Willard v. Whitely

Litd, {19

(a3

i 1 All E.R. 779; Mersey Docks and Harbour Boarxd v,

Coggins and Griffiths (Liverpool) Litd. and McFarlane 11946 2 All

E.R, 345; _Salsburyv, Woodland and Others {1969] 3 W.L.R. 297

Karuppan Bhocmidas v. Pogt of Singapore huthority 71978 1 W.L.R

%

189. Mr. Goffe made no efifort to say that the driver of the front-
end loader became for the time being the servant of the appellant
or that the appellani's liability to the respondent arosc on that

basis.

[ 2e3)

On a fzir reading of the Notice of aAppeal the issuss raised

wore as identified by Mr. Goffe viz.:

(i) Can the¢ appellant be liable for the
negligence of the second and ithird
defendants and;:

(i) Was there evidence before the judge
to show that the appellant was
directly and personally negligant.

So treatud, the discussicon on res ipsa loguitur and the liability of
a site owner for the negligence of an independent contractor were
not absolutely neccessary for the resolution of this appcal but have
been included out of defercnce to the arguments proscnied.

Thae respondent was the employece of tho appellant and to him
the appellant owed a special duty to sce thar reasonable care was
taken to provide the employee with safe fellow-servants, safe-
aguipment, safe place of work and access to it, and saf> systen of
work. 'This duty to see that reasonable carc is taken is personal
te the employer and thercfore "non-delegablce™. In the l4th Edition
of Clerk and Lindsell on Tort, Cap. 13 para. 9¢5 the learned authors
says

“The most important feature of =his duty

is its non-dzlagable nature. {t is not
enough that the master shculd take care
himself: hée has tec seg that care is

taken by whomsoever he engages. What is
personal is not the actual performance

of the duty, but the responsibility for iis
bad performance. ... within its scope he

remaineg answerable even though he properly
doelegates its performance to someone else.,”



Phillimeore J. was required to docilde two quaestions of law

as a preliminary issue in Sumner v, William Hendcrson & Sons Litd.
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.3, 450 viz.:

4

{i) whethor the defendants as
=mployers could be liable
for any negligence of -the
skilled and competont
prrsons who had supsrvisoed
and carricd out spucializod
work involvaed in the con~
struction ¢f 1ho building
which roguired skill and
knewledge not possossed by
the defoendants;

(11) whether thoy could be liableo
for any negligence of a re-
putable manufacturcr of cer-
tain «lectrical cableoe.

That case arose in ihis way. The owners of a deparimental
storc was in the precoss of extending ard medsrnlsing its store
while continuing its trading activiities. An employee and ten other
pecple were killed in 2 fire which bicke out in tiec shop due to a
fault in the clectric cable. In an actlon by ihie administrators
cf the estavc of the decuezsed employec the shop ownors denied
liability for snoagligence on vha basis that thoy had discharged their
duty cf carc to the <omployce by ordering the cable from a reputable
manufacturer and by cmgleying persons of skill to carry out the
specialized work involved in installing the cable and re-constructing
the building. Phillimore J. following a long line of autborities held
that an employer was unday a perscnal duty ho his employwes to take
reasonable care for their safety in ail circumstarnces and that, oven
if he delegated that duty e a competent and skilled independent
contractor, he remaincd liable for its duc performance. Accordingly,
the employers would be liablce for any negligence by the persons
sapervising and carrying out the work. This decision was over-ruloed
{see 119633 2 All E.R. 712) on the ground that the procedure by a

special cas« was wrong but no deubt was casit upon the general pro-

positions of law adumbraied by Phillimore J.
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Lord Brandon of Oakbrock has provided a clear modern sty o

ment of the duhty owed by an employer t¢ his employee when in

McDermid v, Nash Dredging and Reclamation Co, Ltd. [1887) 2 aAll

E.R. 878, Ne. said at p. 387:

"A statement of the relevant principle
of law can be divided into three parts.
First, an employer owes to his =zmployee
a duty to exercise reasonable care to
ensure that the system of work provided
for him is a safe one. Second, the
provision of a safe system of work lias
twe aspects: (a) the davising of such a
systen and (b) the operaticn of it.
Third, the duty concerned has been des-
cribed alternatively as aither perscnal
or non-delegable. The m2eaning of these
expressions is not self-evident and
nesds explaining. 'The essential cha-
racteristic of the duty is that, if it
is not performed, it is no defence for
the employer to show that he delegated
its performance to a person, whether his
servant or not his servant, whom he
reasonably believed to bo competent to
perform ii. Despita such delegation the
employer is liable for the non-per-
formance of the duty.”

The appe¢llant’s case was buttrossed by a series of decided
cases 1ln wialch the issue of law was which of two employcrs (+hz
general empleyer or the temporary employer on hire) was vicariously
liable for the pegligence of the servant.. There was in that pro-
sentation no gencral acceptance of the duty of tbo appellant to
provide and maintain a safe system of work for the deceasad and no
attompt. was made to show that the delaegated duty had in fact bean
performed. Of course the onus of proof to show that a safs system
of work had not becn provided rested on the respondent but this is
more ¢asily discharged when there is no e¢vidence to the contrary.
Harrison J. found that it was necessary for the deceased in tho
execution of his duty to have been at the bottom of the cxcavation
while the buli-dozer and the front-end loader were working and
could infer that both he and Bentley Horthover were on duty ¢t the .

Cile.
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Thcere was evidence of what the doceased was required to do

in his supoervisory character and bearing in mind that he was a

.quantity surveyor he had to be in clese preximity to the physical

operations. No one has challenged tho necessily for the presence
of the decuased at the point where he stcod when he was alerted
by shouts to the imminence of danger in circumstances whoere a
witness was available for the appellant were it ninded to mount
such a challenge.

in the absgence of evidence as to the datails eof the systam
of work amployed on this site and of evidonce of the minimaf
safety measures required of that type of work, the learned trial
judge was :ntitled to infer that what was required was a stirict
separation of the functions in the hole, that is to say that
persons should not be in the hole on foot in the vicinity of the
machines, while the machines were working and that failure to
provide otherwise was necgligence on the part of the appellant.

It is not c¢orrect, as Dr. Barnett argued, that in so holding the
trial judge assumed the system of werk. Of a certainty, if the
machines did some cutting and then the supexrvisors descended into
the hole =0 chéck while the machines were at rest, the accident
as occurred in this casc, would not have happenad.

The second and third defendants (the owners and operator
of the front-end loader) were clearly negligent. This appeliant
did not approach the case as if it could possibly have any responsi-
bility for providing a safc system of work for- its cmployeas and
concentrataed on the legal relationship between itself and the second
and third defendants as independent contraciors simpliciter. in my
opinion the appellant failed to provide a safe system of work for
its employce, the deceased, in that the access and c¢gress incline
was in all probability too steep as found by the trial judge, thai
man and machine should not have been in the excavated site in close
proximity at the same time while tho machine was working and in any

evenc thero was no evidence from the appcllant to show how and why
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the cperater lost control of the freont-end loader. I eéndorsce tha
submission of Mi, Goffe that Harrison J. correctly applied the
law tc the facts in the instant casc end occordingly I concurred

in the decision handecd down on February 25, 1992 that the appeal

be dismissed with costs to the respondent to bo agrecd or taxed.
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DOVIIER, J.A,

Courage Construction Company Limited, the appellant
in this case was the employer of the ceceased, Cliftford Anthony
Cliifoxd Anthony Silvera and they have appealed against the
juagment of Herxison, J., ip the dupreme Court. That judgment

orcaexed the eppellant ana enother to pay the sum of $323%,00U0 with

interaest to the responuent. A3 sllvera's kenerficiarizs under the
Law hefoxm {(kiscellaneous Provisions Act) were also his
vepenGants under the Fatal Accidents Acit, the learned judge maue

no order under the latter Act. See Gammell v. Wilson (1981}

L ALl =.R. 574,

ivw is pertinent to note at the outset, thaet the scope
of the proceedings on appeal were defined in the notice and ;
grounds of appeal., They are pleaded thus:

"AKD FURTHER TAKE NOTICE that the
grounus of this Appeal are:-

(1) 'The learned trial Judge erxrred

in Law and con facts in holding

that che Appellant was liaple

for the acticns of the

operatoyr oxr defects in the

front end loader; and

(¢) There was no evidence on which

the learned Judge could faind

negligence on the part of the

appellant,.®
On thes basis, the appeliant has posed four issues for determina-
tion. Firxstly, was there evidence that there was a failure to
provide & safe system of work? BSecondly, aid the learneo trial
juuge err in his finaings of fact when he found that it was the
negligent operations of the driver of the front end loader which
causad the desth of Silvera? Thirdly, was the trial judge's
finding in law that the appellant as the employer cf Zilvera make
the employer respensible for failing to provide a safe system of
work correct? Fourthly, on the evidence adduced could there have
been aany tinding by the trial judge regarding defects in the front

end loadex?y
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Was a safe system of work provided
by the appellant?

The evidence discleses that Silvera a guantity
surveyor on Yth August, 1983 was performing his duties for his
employer at nain in St. Elizabeth. ‘The account. of twhe acclident
was given by Lewin Lewis a time-~keeper for the appellant. Lewis
was at ground level and silvers along with Worthover a Qirector
oi the company was inan excavation where an unloacaing station was
being ceonstructea, He cbserved that in the excavation was a
bulldozer and front end loader. He further stated that, he saw
thatr the front enu loader had commenced Lo reverss on an inclined
Plane winen 1ts engine shut off and its lights went out and it
stoppec. In continuing his nairative, Lewis said that at that
peint, the frout end loader wene down the encavation, wiich was,
he estimated, about twelve .feet deep. - Lewis also stated:that.. -
when the front end loader was going down the excavation, he over-
neaird the operator shouting out to Silvera and Northover. gillvera,
he gaiu, went Lo his right and thereatter he saw the front ena
loader running over Silvera.

There was no rival a&ccount of the accident and
Harrison, J., rightly accepted the above accouni.., The learned
juuge considered the pleadings ana one cof the parviculars of
negligence was that the appeliant failed to provide & safe systen
of work. Another pleading averrea that Silvera was reguired to
e in the excavation at the time of the accident. Xu the laght
of ihese pleadings anda the eviuence, the learned judge found:

" in the instant case, the
deceased wag owed a duty of care
by the first defandant conpany
his employsr. The decsasec’s duties
included the supervision of the pegs
in the hole where the front end
loader machine was cutiting 'to s
that it did not go deeper than it
shoulda go.' *,
AS regards the learned judge's specific finding on the issue of

e failure te provide a safe system of work, the judge stated hLis



reasong thus:
R £ 5 SLIACT
separavion of the funciions in
the hole, of the front enu leoacui
while operatirg, and whe gaeceased
empioyee while doing his
iapgpecticiis ~ as Lo tiwe and place,
Boeth ought not ©te have bszen in the
exCavacion &l tie same tine "

The couclusion therefore was ihat, the appelliant nad cxposed his

L UNREecessary LeLOLG.

bt

empleywe to &
iR o drawing infersncss &s o the cause of whe sccitent,
the learned juuge observed:

e The feou Lnat the machine
having cowe te & halt then
proceedea LOrwere, could not be
stopped, and rah aidou by graviity
anu ats own ht 'notn goinhy Tow
slowly® snvo the pole is furithes
evisence of the neyligyence Of the
Lhird gefencant, the nmuployee

of the second defendant,.”

A further iuference concernec the slope of wne incline which was
stated 4s follows:

... e incline of the passagye-
WAY W&S PreLsnly Too steep; LT was
therefore in the circunstances,
unsafe as an access rocad to the
nole., The first cefencant was
therefore iicble to the decuasec
in the CLirCustances,”

These findings of fact and the reasonable .nferences Grawn L[rom
them wexe sound and ought not to be disturbed., &c insofar as the
grounas of appeal sought wo ceontend thal there was bo eviaence that

the appellsnt was negligent, this would not be cosrect since there

D

vas aple evidence that a safe sysicem of work was now provided.

This evidence also establish

on balance tnat the operator was

negiligent in that, he failled to dizect or failed Lo provide

someone o dirvect the front =nu loadcr at the marezrisl time, It is
1 the iight of these conciusions that it is portinent to refer to

the law concerning enployer's liability in circumsitances such as

“Ii%.

o e
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Was the appellant liable in law
- to the beneficiaries of the esiate
(;\ of gilveraz

AS regaras this aspect of the natter, there is an apt

statemcnit of tne law in Clerk and Lindsel On Tort l4th edition of

pPax

&

groph 965

T

The wost important feavure
this auty is is pon~delegable natur
LT ks not enough that the mastes
take cere haiasaelf: he has to ses
care 1& tasen Ly wihocmsoever he eny
what is personal is nov the acitual
performance of the auty, but the
(;g responsibility ior 1tz bau performaunce,®

o

in establisiiing the relationsiing betwsoa the bau pertoimance of the
operaitoy anc the personal yesponsibiliity cof the eoployer, the

iearnad judge saids

v Mr. Kei Noxthover, the witness
for anu & ¢irecter of the fivsc
ueenoant saxc in evidence that the
oral terms of “he coniract wers toatc
the second naant woeuld supply
the QEUIPKERT and CpRerater, ailu be
responsible fton ils Maintendnce and

e any deifects that arose. He statod

& i furthexr than the first wefendan®

ol woulda provide fuel anu oil for the

MECHITG, Pay Che operatcer on a
hourly pasis and Hr. lcrarlane
on a noachly oasis. ke said thal
the operaceor would be responsibla
for the operation oi the wmachine
in aecing the actual work. He
stateu further that the uecsasac
was involved wath the acituad
working of the wmachince in that
he would visit the site ana chack
ithe peys which were set up an
different levels of the sucava-
tion to s=e the machins

(i\ ‘cut 1n accorGence with the

- aifferent levels of pege.’ ©

Mr. Goiffe crted Sumner v. wWilliams Henderson & Sons Ltd,.

(1964 L L.B. 450 & case which was overruliled, {see [19¢3) 1 W.L.R.
323 sellers, Donovan”“Russell: L.JJ.) on the grcound ithat since
there was no agreement on“tﬁé-tagggv the hearing shoula not have
proceeded as a speclal case. The excellent anaiysis of the

leading authorities om tihis brench of the iaw, is convenient and
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At page 464 Phillimore, J.. salid:s

W

Decided cases abouna with
statements to the effect that an
employer has a duty to provide a
sare system of workinyg, safe
appliances, safe premises, and &
safe means of acgess ior hiis
empioyees. For myseli, I prefer
to tollow Parker L.J. ib

Wilson v, ‘Pyneside Window (leaning
Lo, 11958) 2 ¢.B. L1U, Ll24; L1950
2 WeLo.R. 9005 11@pol ¢ 211 E.R.
265 C.,A., =n relying on the words
of Lord Herschell in Siach v,
Baker & Scns 118911 A.C. 325, 3023

7 TeL.R. 879 E.L.(E). rFarier L.J,
saids

"It is no doubl convenieat,
when one is dealing witn
any particular case; 1o
diviage that duvy in.o a
number of categories; but
for myself i prefer to
consicer the master's auty
as one applicable in all
circumstances, name.iy, Lo
take reasonable care for
the safety of his men, or,
as Lord Herschell scre in
the well-~known passaye in
Smith v, PBaker & sons
L1691 A.C, 325, to itake
reasonable care sC Lo Carry
out his operation as not

to subject those employed
by him t¢ unhecessary visk,’

Lord Herschell's statcenient i the
enployer's duty has becn cived with
approval again afd again in the
House of Lordas and in the Court of
Appeal. in a passage of authovivy
in Dalton v, Henry Angus & Co,
{188l} © App. Cas. 740, h.L. (E.)
Lord Blackburn salid fbia U<Y:

‘a person causing something
to be done, the doing ot
which casts on him & duty,
cannot escape from the
responsibility attaching

on him of seeing that duty
performed by delegaving it
to & contractor. Hoe may
barxgain with the contractor
that he snall perfoun the
duty anti stipulate for an
indemnity from haim if it is
not periormed, but he cannotc
thereby relieve himself from
liability to those injured by
the failure to perform ait.? ¥
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_____ in applying the principle enunciated in these cases
)
(;J tc the particular instance of providing a safe system of work,

Phillimore, J,, turned to the important case of Wilsons & Clyde

Coal Co. Ltd. v. English {1938) a.C. 57 and at page 466 he quotes

Lord Wright thus:

"...Lord Wrignht, in his opinion,
put the mattex in this way:

'There is perhaps a risk
of confusion i1f we speak
of the duty as one which
S can, or cannot, be delegyated.
&g/ The true question is, What
is the extent of the duly
attaching to the employer?
Such a duty is the employer's
personal duty, whether he
performs or can perform it
himnself, oxr whether he does
not perform it or cannot
perform it save by servants
or agents. A failure to
perform such a duty is the
employer's personal

negligence.® *
,,,,, ) Another useful case in this regard is McDermid ¥, Nash Dredging &
) . . . .
(v/ Rex tion Co. Ltd. {1987] 2 All E.R. 878. Accorcingly thexefare,

when Harxvison, J., stated that:

“ At common law an employer owes

to his employee a duty of care which
though not an absolute ong, is a high
.duty to ensurc the safety of his
employee. This duty is non-

delegable. Accordingly the employer

is not absolved from his responsibility
Ry the employment of an independent
tontractor,”

T it was thecorrect statement of the law and there was no error in
that regard, as the ground of appeal alleged.
U4d the learned judge find the
appellant responsible for a latent

defect in the front end loader as the
ground of appeal averred?

it was the appelicnt who averred that the accident was
caused by a latent defect in the front enc loader. FParagraph &

of the appellant’s defence rcads as follows:
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"6. The lst named Defendant denies
that he failed §o provide safe and
sound surroundipgs and safe system
for the deceased to carry out work
and states that the accident was due
to a latent defect of which it had
no knowledge and which could not
have discovered by the exercise of
reasonable diligence by the lst
named Defendant its servants

and/or agents."

The learned judge recognisec¢ that despite this allegation,
the appellant "led no evidence in support of this": see Davies v.

New Merton Board Mills Ltd. [1959] A.C. 604. Consequently, there

could be no proper finding in this regard and insofar as the ground
of appeal makes a complaint, it can be ignored,

Conclusion

The appellant has failed on both grocunds of appeai.
Consequently, the appeal was dismissed at the end of the hearing.
The order below was affirmed and the agreed or taxed costs of this

appeal went to the respondent.

GORDON, J.A.

I have read the draft judgment cf Rowe, P. and
Downer, J.A. and find that there is nothing useful I can add.
Hecrrison, J., was correct in his application of the law and findings

of fact. 1 agree with the decision and concur with the reasons.




