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Allan Wood instructed by G. Anthony Levy and Comrany for the
Flaintiff.

|
John Lord and John Givans instructed by Durn, Cox and Crrett
for the Defendant. f

51
Septemberh 1987

July 23, and

CLARKE J: (Ag.) |
Fursuant to Section 7¢ of tte Judicature (Civil
Frocedure Code) Law the plairtiff aprlies by summons for an
order from this Court to enter judgment without trial feor tqe
sum of B.F, 4,855,902,22 (Relaian francs) and interest tber&on
at the rate of 20 per cent per anrur from the 20th November
1986 to the date of Jjudgment.

Let me go hack a little. By a specially endorsed
writ dated 20th MNovember,

1686 issuing out of the Supreme Court

the plaintiff claimed against the cdefendant to recover the sum

‘of 6,483,226 Belgian francs corprising:

""(a) the balance of the purchase rrice due
and owing by the defendant to the plaintiff
for goods sold and delivered by the rlaintiff

to the def-ndant B.F. 4,855,902.22; a

(b) interest at the rate of twenty per ce}t (20%)
per annum on the outstanding and over?due
balance of the purchase price of the said
goods as evidenced by five bills of e%c*a"ﬂe
drawn by the plairtiff and accepted by the
defendant from thbe resypective due dat
thereof to the 20th day of Ncverber,
amcunting to 3.F., 1,627,324,76 and j
(c) 1losses in the exctange rate between t
Belgiarn franc and the U.S. dollar as
consenuence of the failure of thre def ndart

e

to pay to tte plaintiff the agreed rrices for
the said gcods on the due dates agre
whereby tke arcunt dvue in U,$. dollars becare

converted to and payable in Belgian francs
at the rate of exchange valid on the due date
of rayrent;

! pursvant to an agreement in writing made bhetween
- rlaintiff ard the deferdant and dated tre 6th April

y / 1084,

agreed to be raid by tre defendant to ttre plaintlf
he
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Nyg

The plaintiff suprlied rarticulars including those ir

respect of the movement of the rate of exchange for ttre purchase

of Belgian francs with United States dollars on the relevant

dates for rayments due and pavments received.

Thre defendant entered arn aprearance to the writ and

promptly filed and served a defence.

rlaintiff took out the summons for surmmary judgrent surported

by affidavit verifying both the cause of actionr and the amou

It was thereafter thrat thre

nt

claimed and stating that in the belief of the deponent there is

no defence to the action and exhibiting the said agreement in

writing of 6th Arril, 1984,

By that agreerment upon which the action is predica
the prlaintiff, a Relagian corrany, agreed to sell, and the de
a Jamaican corpany, agreed to buy, a quvantity of steel hrardw
The proper law of the contract, as ascrrtained by tre intent
of the parties expressed in the agreement, is Belgian law.

contract nominates as the currency of pavment United State€

dollars but also endorsed on the face of the contract is thi

stipulation:

"In the case of delay in payment or transfer

the debt is Mtormatically converted into Belgian
francs on due date of payment and will be subject
to interest of 20 per annum,”

ted
fendant,
are.

ion

The

S

Tre plaintiff contends that the goods were duly sYyirred

and delivered to the defendant and trat the defendant made certainr

payrents on account as set out in the particulars to the clairm.

Tre plaintiff also contends that the aforesaid balance of the

rrice in Belgian currency is due and owing togother witk interest

thercon over the reriod specified in the surmons.

Once T am satisfied that tte plaintiff has proven

its

claim in a context where the facts are not in dispute ard tle

defendant is urable to set up a bona fide defence or raise

n

issue acainst the claim which ougbt to be tried, ther I may make

an order empowering the plaintiff to enter judament. As Jessel
M. R. put it in Anglo Italian Bank v. Jells 38 L.T. 167 at pp.

201 and 202.

)
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", . . when the judge is satisfied not only that
there is no defence but no fairly arguable point
to be argued on behalf of the defendant it is hkis
duty to give judgment for the plaintiff.,"

If on the other hand I find that the defence is

rcasonably arguable then the summons ought to be dismissed.

’ Cf course, I bear in mind that both on rrinciple and

on authority the aprlication may be granted =aven where a defonce

is filed - see Stewart Greqq v, Alberf McCulloch 12 JLR 740,

It is therefore critical that I exarine the defence
to see whether there is at least "an arguable point to be argued
on benalf of the defendant."

First of all I set out the pleaded defence:

1. "No admission is made as to‘tbe amount claired
or as to any. amount at all.

2. The deferdant says that the plaintiff drew on
the defendant's bills of exchange payable in
United States currency which bills of exchange
were accerted by the defendant and the rlaintiff
converted such amounts into Belgian francs at its
own risk and the defendant contends that it is not
liable for any such loss suffered as a result of
such conversion or conversions.

3. The defendant further says that the said contracts
are illegal void and unenforceable by virtue of
the provisions of the Exchange Tontrol Act.

Farticulars

(a) At the dates of the forration of the contracts
for the sale of goods and at 211 material
times the rlaintiff —as a resident of Belgium;

(b) the said contracts.whrich were made in Jamaica
stirulated for payments in Urited States
currency outside Jamaica to the plaintiff;

(c) no aprroval was given by the Minister of
Finance as to the formatior of the contracts.”

Now, there is no dispute of fact dramn between tkre
parties, There is no traverse offthe‘allegations of facts set
out in tbe plaintiff's claim., The deferdant in rlecading that
it makes no admission as to the amount ¢laimed has not denied
the computation as to the balance due.

Two issves arise on the rleadings. The first is
whether on the contract (which is not in disrute) thte plaintiff
is entitled to recover losses floWing from the conversion to

Relgian francs from United States dollars er whether the plairtiff




has t6 bear that risk or that loss.
the c¢ntract by not having the arrroval of the Minister is

rendered illegal and veid as a consequence of the Exchange C

Act.

Mr,

now well settled in the plaintiff's favour and that therefore i

4.

The second issue is whether

Ylood submitted that the law on both those issues is

cannot be said that the defendant bas a2 reasonable or arquable

defence.

Mr, Lord did not challenge the plaintiff's contentlion

on the first issue and in argument ccnceded that, were that

tre

only issue, thke Court would be at liberty to order that ijudgrent

loss.

I will return to this aspect of the matter later on in

. be entered in the currency that best expresses the plaintiff's

judgment but I find it convenient to turn at this stage to the

seccond issue, so extensively argued on both sides.

To facilitate reference and discussion it is arvrc

to set out the relevant sections of the GSxckange Control Act:

Section 7:
(without proviso)

Section 8:

"(1)

(2)

Section 34:

"(1)

no person shall do any of the followi
things in the Island, that is to

(a)
of a person resident outside of
scheduled territories;

(b)

LN

say -

make any payment to or for the credit

the

make any payment to or for the credit

of a rerson resident in the schkeduled
territories by order or on behalf of
a perscn rasident outside the scheduler

territories;

(c)

place any sum to the credit of any

person resident cutside the scheduled

territories."

Except with the permission of the VMinister

resident in the scheduled
in the Island

no person,
territories shall,

LN ]

do

any act which involves, is in association
with, or is preparatory to, the making of

any payment. segside the Island to or

for

6

ortroel

priate

"Except with the permission of the Minister,

the credit of a person resident outside tho

scheduled territories,

Tt
. & #

Contracts, legal proceedings etc.

It shall be an implied condition in

any
comtract that, where by virtue of this

Act

the permission or consent of the Ministex

PRI
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is at the tire of Ahe contract recuired
for the rerformante of any term thercof|,
that t2rm shall not be rerforred except
in so far as the pcrmission or consent
is given or is not required: |
Trovided that this subsection skall no#
apply in so far as it is shown to be
lnconsistent with the intention of the
rarties that it should aprly whetler bJ .
Yeason of their having contemplated th
performance of that term in despite of

the provisions of this Act or for any

other reason.

'1(2) e o .H

"( 3) The provisions of the Fourth Schedule
skall bhave effect with respect to lega
proceedings . . ."

The Fourth Schedule stipulates in effect that iudgments
given by 3ny Ccurt while thkey can be paid into “ourft,
will require permission of the Minister for payment

out to any person resident out of the jurisdiction etc.
What I must decjde is whether or not it is reasonably

or fairly arguable that the agreement as forrmed without the Trior
approval of the Minister is rendered illegal by the Act. [

Mr. Lord subiitted that not only should that guestiocn
be answered in the affirrative but that the terms of Section|8 of
the Act render the contract, the subject of these proceedinrg

illegal as ndé permission was given by the Minister for its

formation. Far Mr. Lord, where the proviso to Section 36(1) dces
not aprly, ‘that subsection saves from illegality only those

contracts which bad ministerial sanction or rermission for their
formation but require rinisterial permission for performance,
That araument,is, in my view, unsound inp law, if not
in logic, It is at variance with authority both Jamaican and
English and with the scheme and leaislative intent % of the

Exchange Confrol Act: see Watkis v. Roblin (1964) 8 JLR 444;

Bank of London and Montreal v. Sale (1967) 10 JLR 319 at pp. 335

letter I to 336 letter A; Barbara Grant v. Derrick Williams

(unreported) Supreme Court Civil Appeal No. 20/85 - judgmenF

delivered 25th June, 1987) Curmings v. Londorn Bullion Compa%y

Limited E}QS?} 1 KB 327, 334; Contract and Trading Co. (§0Ltharn)

Ltd. v. Barbey [i96d] A.C. p44.

It is to be observed that neitker Section 7 nor

)
o

in exrress or clear lanauage. in ttis o reral statute,
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the raking of a contract for the sale of goods or any other

contract which will eventually result in a foreign exchange .

payment., Rather the secticns go to the actual rerformanée b

rayment without ministerial verrmission. Unless ministerjal
permission is obtaired, Section 8(1) rrohibits (a) the payme
of currency out of the island by someone resident here to or
the credit of a rerson resident outside our shores and (b) a
done, preparatory to or in association with effecting such
Fayrents.

In any case, on an analysis of the authorities, it

clear that where the implied ccndition in Section 36 (1) arr

to contracts requiring when they are formed the rermission of

the Minister for the performance of any particular term, the
effect of the statute is to strike at performance whrere trer
is no miristerial permission and rnot at the formation of suc

contracts at all. So wkile in the ins“a nt case performance

7%

Y

nt
for

cts

ig

lies ]
|
|

e

i

by

payment to or for the crecdit of the plaintiff of the price urder

the contract of sale is pr#scribed because of the absence so
of ministerial perrission, Section 36 (1) orerates to preser
contract urless it is shown that bhoth rarties intend to purs
their agreement regardless of what the Act provides.

In the recent case of Barbara Grant v. Derrick '1il

far
ve tho

ue

liams

(supra), a most helpful case, the Court of Apreal (Kerr, Car
and “hite JJA) in affirring the judgment of Downer J., pron
on the ambit of Section 36 (1). The opportunity for so doin
arose because the learred judge of arpeal were reguired to
consider the imract of Section 36 (1) on the transactions
falling within the rrovisions of Section 33 restricting the
of real property.

Downer J. had held that contracts as formed for tt
of real property which were caught by Section 33 (3) would n

even if there were no rrovisions for ministerial validation

Section 20 (2) and (3), be struck down as illegal, since, un

berry

ounced

9

sale

e sale
ot,
under

less

a contrary intentior was shown by the parties, the implied

irrosed by Eection 36 (1) orerated when the contracts were f

ondition

orvaed,
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Kerr J. A. noted that Dowrner J., in so correctly

con®luding, drew surport frorm dicta in Bank of London and

Montreal v, Sale (supra) and Watkis v. Roblin (supra). In the

latter case, arrroved by tke Court of Apreal in tbe Barbara
Grant case Douglas J. in holding that where applicable the
effect of the statute was to strike at performance and not at
formation of conttacts said at page 447F of the Report:

"Where the subsection applies therefore, contracts
in breaca of this law are on a footing entirely
different from that upon which contracts in breacd
of the Local Improvements Law rest., Thus where
the agreement is not caught by the proviso in
fection 35(1) Now Section 36(1) the Exchange
Control Law goes to performance of the contract
and not to its formation."

In the Barbera Grant case at page 22 Kerr J. A, declared

the scope of Section 34(1) in this wise:

"By Section 3RJ1) in every contract in which the
performance of any term required the consent of
the Minister 'n the absence of any evidence to
the contrary ‘t is an implied term that before
performance tie requisite consent would be first
obtained. Ir that sub-section the phrase 'at the
time of the contract' indicates unarguably that the
legislative inlent was to render valid executory
agreements in vhich for valid performance the
consent of the Minister would be required.
Emphasis suppl.ed.

In so pronouncing on the range of Section 36(1) Kerr
J. A. accepted this opinion of Downer J., at first instance as to
the scope and purpose of the Exchange Control Act:

"To my mind," $aid Downer J, "the purpose was to permit
the Government to use moéonetary policy to manage and
control the economy of the country ... It was to control
monies which a vendor may wisa to move from the shores
of Jamaica or {o prevent monies being paid to the| ’
credit of a non-resident and the provisions in the
Third Schedule relating to blocked accounts and those
in the Fourth Schedule for payment of money into
Court emphasises the control of currency movementi
and reinforces the view that the purpose was not to
prohibit a¢reement for sale as such,"

That opinion was informed by dicta from cases such

as Bank of London ind Montreal v. Sale (supra) at pp. 335 - 336

of the Report (per Waddington J. A.) and from the following

apposite passage from the speech of Viscount Simmonds in Contract

Trading Co. (Southern) Ltd. v. Barbey and Others. 1960 A,C, 244

at page 253 pertaining to the effect of the English Exchange

Control Act:

“‘WW& u&"#ﬂl«; h“"‘"«"ﬁ-—-—wl‘—-— R W
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"The only previous case in which the construction
of this part of the Act has been considered by
thg CTourts is Zurrings v. Londcn Bullion Co. Ltd.

ney

;19521 1K.B, 357, In that case it was not rerhap
necessary for the Court to determine the precise
auestion that now arises, but I am harry to find
that Sommervell L.J. did think fit to consider it
and used language with which I am in agreerent.
'The person', he say, 'entitled to payreprt issues
a writ. The fact that permission Fas npt been
obtained is not a defenca to the action. Cn the
one hand the plaintiff can obtain judgment, the m
due upder the judogment being subject to Fart 2 of
Act and the rules to which I rave referred. The
defendant assuming that he is adritting liability
from the provisions of the Act, can rake payment
into Cpurt. The Act ig not to be usgd to enable
the dafendant to retain roney in bis rocket, but

centrol its reaéhing its destination, namely the
rlaintiff.

Carberry J. A. also made it clear at page 36 that:

"Sectién 36 indicates an overall arrroach aimed at
presServing the enforceability of such contracts.
There is to be an implied term or condition that
terrs reguiring the rerrission or consent of the
Minister are not to re vrerformed till such consen
is obtaired ., . .M

"The statuvtory protection will not however, aprly
where it is clear that the parties mean to pursue

oray .
theo

arart

to

t

their agreement regardless of what the Act provides."

That learned judge after citing the cuoted rassage

from the sudgrent of Somrmervell L. J. in Curminas v. London

Bullion Co, Ltd. (supra) conk}uded at page 39 thus:

"In short then our Section 36 (the ®nglish Section 33)
centracts legal rroceedincs etc., with its provision

6f an implied condition that terms recuiring the

permission or corsent of the Minister (or Treasury)
skall not be performed except rermission is given,
unless it has been clearly exgluded by the parties,

will preserve the contract, and the absence of
permission while it ray rrevent the party from
coll4eting out of the scheduled territories does
not grovide in itself a defence or answer to tbhe
ohligation."

It i§ clear beyond a peradvanture trat the contract

in the case before me is preserved by tbhe saing provision in

Section 36 (1), there being nothing before me to show that

rarties by their contract intended ¢r contemrlated illegal

both

rayments

or, at all events, that they intended to pursue their agreement

regardless of what the Act provides,

As Nr. "ood pointed out, the terms of the contract show
that tre parties con*emplated rerformance by lawful means and

by Clause 15 of the vontract liberal power was conferred on tho




NeS

9.
seller to change the terms of payment to adopt to any order o
law that might come into effect. }

The instant case is unlike such cases as Bigos_v.
Boustead [}stl 1 All E.R. 92 where the parties had clearly
shown that treir intention was inconsistent with the obtaining
of Treasury permission with the result that Section 26 couvld rot
avail thke plaintiff,

It is plain then that illegality of contract is
unarguably no defence to the action in the instant case.

I now returr to consider whetter it is a reasonabl
or arquable defence that on the contract tte plaintiff bas t
bear the losses flowing from converting United States currency
into Belgian francs at the rate of exchange on the due dates| of
raymrent.

Now it is not disputed that the defendant failed t
pay to the plaintiff the agreed prices for the goods on the due
dates, 1 have already adverted to the fact that the contrac
stipulated for avtomatic conversion of the debt from United States
to Belgian currency once there was delay in payment or transfer
under thé contract of sale. In this connection NMr. Wood cited

Miliangos v. George Frank (Textiles) Ltd. [i97§ 2 All E.R. 01

Jaraica Carpet Mills v. First Valley Sank (unreported) Supreme

Court Civil Apreal No. 79/84, and Services Europe AtlantiouJ Sud,

v. Stockholims {1975} 3 W.L.R. 804. The cumulative effect o

these cases, he subritted, fortifies his contention that on this
aspect of the matfer the law is also well settled in the plairtiff's
favour and that therefore it carnot be said that the defendant
has a reasonable or arguable defence.

In the light of the terms of the cerntract and the
effect of the cited autborities (vhich are briefly discusse
below) ¥r. Lord, in my view, rrorerly conceded that on this
aspect cf the matter the Court would, without more, be at liberty
to order that judgment be entered in the currency that best

expresses the plaintiff's loss.
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In Jaraica Carpet Mills v, First Valley Bank (supra)

the Court of Apredl (Rowe F., Carey and vhite J. J.A.) arpli

rrinciples laid down by the BPouse of Lords in Viliangos v. G

16¢

ed the

g@orge

Frank (Textiles) Ltd. (supra) as the séttled and pcsitive ru

of English Law, namely, tbat where a plaintiff brings an act
for a sum of money due urder a contract governed by foreign
and nominates as the currercy for payment of the debt a fore

currency then the Court will award -diudgment in that currzncy

and that if it becores pecessary to enforce the ijudgment, th:

amount is to be converted into sterling at the date of rayme

e
on
AW

ign

2t

ht

that is to say, in effect, when the court authorises enforcement

of the judgment in terms of sterling.

The twin principles that judgrent couvld orly be r
in sterling and that the conversion of tke foreign cufrency
Jamaican currency shculd be calculated at the date of breach
bad hitherto operated in Jamaica and had had the same comron
geznesis and development as the corresronding principles in E
and had not been modified by any Jamaican stfatute or jvrdgmen

of the Court) cgave away in the First Valley Rank case to the

enderac
into
(which
1aw
nglanrd

t

aforesaid settled and positi e rule of English law enuncizted in t

judicial

the VMiliangos case by the Fovse of lLords, the final Aauthorit

for the determination of English law.

y

In Services Europe Atlantique Sud v. Stockholm (supra)

the House of Lords gave further consideration to the matter
held (see the leading speech by Lord Wilberforce) that the r
principle behind the rule was the normal principle for the
awaed of damages, that is, restitutio in integrum, and that
therefore in awarding damages a Court is obliged to give
judgment expressed in the currency that best reflects the

plaintiff's loss flowing from the breach of contract provide

and

eal

d

that such loss was in the contemplation of the parties at the

time of making the contract.




1t
|
As indicated by Lord Wilberforce, of important cﬁn&exn

are the terms of the individual agreement. For instance, does

~the contract expressly stipulate what shall be the currepcy of

the loss in the event of the breach of contract? 1In the instant
case it is plain that it doest: on the face of the contract the
plaintiff is a Belgian company and the contract while stipulating
for payment in United States dollars provides that if there is

delay in payment or transfer the debt is automatically convertecd

into Belgian francs on the due date of payment with interest| at
207 per annum. L
As Mr, Wood submitted, it is therefore clear that with

in the principles enunciated by Lord Wilberforce the parties
nominated Belgian francs as the applicable currency if payment
was not made on the due date and that they had in their conJem-
plation that currency as the currency of breach when they Aade
the contract. [

It is plainj therefore, that the defendant cannotJ
now reasonably argue that it is not llable to.submit to a 3+dqm«nt
expressed in Belgian francs. | , - ‘ |

In the teéult I order that judgment be entered in| terms
of the summons, with costs to the plaintiff to be agreed er
taxed. I further order that the total sum of the judgment expressed
in Belgian francs be paid into Court within six weeks hereof. The
total sum to be paid into Court is the amount realised when| the
amount of the judgment converts imto Jamaiean currency at t
date of payment into Court.

By virtue of the provisions of paragraphs 1 and 2 of

the Fourth Schedule of the Exchange Control Act, until minister:al

permission is obtaihed, no payment can be made of that sum jout of
Court t6 or for the credit of the plaintiff, a company resident

outside the schedulqd territeries. 'hile the Act '"is not
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to be used to enable the defendant to retain money in his
pocket', it certainly "conyrols its reaching its destimatior

namely the plaintiff."

1eS
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