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- 

by 
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-. ., January 13. 14. 16, 21, and 24, 1997 and Pfarch 21, 1997. 11 
I 

This matrer came before Be on app l i ca t ions  made by the  f i r s t ,  

second, t h i r d ,  four th  and s i x t h  defendants t o  discharge a mareva in junct ion  

obtained on October 2, 1996 by the  p l a i n t i f f .  On January 24, 1997 i n  refus ing 1 i 

these  app l i ca t ions  I gave a judgmont i n  the  following terms: I 

"Applicatioas of the  f f r s t ,  second, t h i r d ,  four th  
and s i x t h  defcndcnts refused. Costs t o  be c o s t s  
Fn the  cause. iqarcva Injunction granted by 
Pantou, J. on October 2, 1996 a s  subsequently 
var ied  maintainad i n  a l l  r e spec t s  save and except 
t h a t  within scven (7) days of the  d a t e  hereof,  
and i n  s u b ~ t i t v t i ~ j n  f o r  the  prevent undertaking 
i n  damages, there  s h a l l  be given on behalf of the  
p l a i n t i f f  an undertaking by another commercial bank 
i n  the  sum of $5 Million. Leave t o  appeal  grantad t o  
the  defendants. 

A t  t h a t  time I promised t o  put my reasons i n  wr i t ing  a t  a l a t e r  date.  I now 

f u l f i l  t h a t  promise. 

The h i s t o r y  of the  matter  r evea l s  t h a t  on Ju ly  10, 1996 purauant 

t o  powers conferred on him by tha Banking Act, 1992, the  Finclncial I n s t i t u t i o n s  



Act, 1992 and t h e  Bank of Jamaica Building S o c i e t i e s  Regulat ions 1995 t h e  F i Ia i s te r  

of Finance assumed temporary management of t h e  p l a i n t i f f .  For t h i s  purpose 

t h e  Min i s t e r  appointed as h i s  agent  M r .  Richard D~wner ,  a cha r t e r ed  accountant  

and s e n i o r  p a r t n e r  i n  t h e  accounting f i r m  of Pr ick  Wzterlzc~use. Eavlng, liirnseii, 

(- '1 - ,' taken over  c o n t r o l  of t h e  p l a i n t i f f  and examined t h e  p l a i n t i f f ' s  records  M r .  

Downer caused l e g a l  proceedings t o  bd i n s t i t u t e d  a g a i n s t  t hcsc  a p p l i c a n t s  and 

t h e  o t h e r  defendants .  

This  mat te r  f i r s t  czme before  t h e  c o u r t  Dn October 2,  1996. Then 

i t  w a s  heard ex-perte by Panton J. who granted  t h i s  i n junc t ion .  

No doubt t h e  t e s t  t o  be app l i ed  i n  determining a mat te r  of t h i s  

na tu re  is t h a t  which w a s  e11unciat~:d i n  t h e  judgment of Lord Denning HR i n  

r- 
Rasu Haritima SA v Perusdman Pertambangan Minyak Dan Gas Bun13 Negara (~ertamina) 

[_I (1977) 3 ALL ER 342 and approved i n  the  I n t e r  ca se  of Henemia Maritime Corp, 

v, Trave Schiffahrts (1984) 1 ALL ER 398, It is t h c  same t e s t  t h a t  was followed 

i n  t h e  l o c a l  ca se  of Jamaica C i t h n s  Bank U t e d  v Yap {unreported) SCCA 

NO. 82/93 That t e s t  involved two ques t ions  i n  t h e  context  of which I propose 

t o  dddress  t h e  i s s u e s  which a r &  now before  me. These ques t ions  me: -  

1. Has che p l a i n t i f f  shown t h a t  i t  has  a good 
arguable case aga ins t  t h e  app l i can t s?  

2.  Would t h e  v a r i a t i o n  o r  d i scharge  of t h e  mareva 
in junc t ion  involve a r e a l  r i s k  t h a t  R judgment 
o r  a w x d  i n  t he  p l a i n t i f f ' s  favour would remain 
u n s a t i s f i e d  because of t h e  a p p l i c a n t s '  removal 
of c l a se t s  from t h e  j u r i s d i c t i o n  o r  d i s s i p a t i o n  of 
a s s e t s  w i th in  the  j u r i s d i c t i o n ?  

The first question 

It w a s  no t  i n  d i spu te  t h a t  t h e  p l s i n t i f f  has  shown t h a t  i t  has  

a good arguable  case  a g a i n s t  t h e  f i r s t ,  second, and s i x t h  defendants .  

Lord Gif ford  Q.C. d i d  not  argue t o  t h e  con t r a ry ,  and from a l l  appearances could 

ha rd ly  have s u c c e s s f u l l y  done so.  Indeed, it was t h e  submission of 

M r .  Hylton Q.C. f o r  t h e  p l a i n f i f f  t h a t  the  p l a i n t i f f  has  shown "unanswerablef' 

c a ses  a g a i n s t  t h e s e  defendants .  

The evidence against the turd and fourth defendants on the first question 

This  evidence showed tha t : -  

(1) t h e  t h i r d  defendant was a t  t h e  m a t e r i a l  t ime 

Chaim.qn of t h e  p l a i n t i f f  2nd a major share-  

ho lder  of t h e  second defendant .  



t he  fct~z'tl, dc!fendan': ;;.:Is at ;.!;;:,~.i?:f.nl tine 

Group Pres ident  o r  Executive Vice Pres ident  

of t he  f i r s t  and second defendants.  

the t h i r d  def  sndant., h i s  w i f e ,  CTnudf.r7c, and 

h i s  chPPdren Donovan and Sian own between 

themsalves a11 the  s h t ~ r e s  i n  .the s i x t h  

defendant.  

t h e  t h i r d  defendant,  t he  s i x t h  defendant and 

t h e  n i n t h  defendant (who is  the  mother of t h e  

t h i r d  defendant) between themselves own 54% 

of the  sha res  i n  the f i r s t  defendant.  

Transnat ional  Group Linit.:d ( h c r e i n a f t z r  

r e f e r r e d  t o  a s  " T r a n s n ~ t i o n a l " )  was a company 

incorporated i n  t h e  Bahamm, and the  t h i r d  and 

f o u r t h  defendnnts  were a t  t he  IUclt~ir i~k time n 

d i r e c t o r  and alternate d i r e c t o r ,  r e s p e c t i v e l y ,  

of Tr<?nsnn t i o n a l  . 
t hz  t h i r d  2nd f o u r t h  defendants  were a t  t he  m a t e r i a l  

time n d i r e c t o r  and a l t e rne . t e  director, r e s p e c t i v e l y ,  

of Firsb: Trsda I n t e r n a t i o n a l  Bank and Trus t  (herein-  

a f t e r  r e f e r r e d  t o  as " F i r s t  TradeYr) a compeny 

incorporated i n  t h e  Bahaa~as and a subs id i a ry  of 

Trarisnntional. 

F i r s t  t r ade  conmenced doing bus iness  on October 

3 9  1893. I t  wr?s f l o a t e d  wi th  c3 share  c a p i t a l  of 

US$5s000,000.00 and a t  n l l  m a t e r i a l  t imes had a 

share  c a p i t a l  of l z s s  than US$6,0~0,000,00. 

Towerbank Limited ( h e r e i n a f t e r  r c f z r r e d  t o  as 

Ylm lowerbank") was n company incorpora ted  i n  Panama 

and was a t  the  maserial time 3 shcreholdcr  i n  

Transnr? t i b n a l  . 
I n  o r  about December, 19939 t he  p l a i n t i f f  en te red  

i n t o  two agreements wi th  F i r s t  Trade " in  rec ipro-  

c i t y F q  f o r  F i r s t  Trade extending c r e d i t  t o  t h e  f i r s t  



?n? s?.vr,d dc:cn~t.d?a.ro. 

(10) Pursuant t o  these  agreements the  p l a i ~ n t i f f  

deposi ted LJS$22,000,000.00 with F i r s t  Trade 

and F i r s t  Trade l e n t  US$16,000,000,00 t o  the 

f i r s t  defendant and US$h,OSC,OOQ.OO t3 t h e  

second defendant.  F i r s t  Trade he ld  the  s a i d  

depos i t s  as s e c u r i t y  f o r  t hese  loans ,  and 

i n t s r e s t  earned Gn. t he  depos i t s  betwecrl 

Secember, 1993 and Elay 1995 was not  pa id  t o  the  

p l . a in t i f f  but  was, in s t ead ,  apparent ly  appl ied  

a g a i n s t  i n t e r e s t  payable by the  f i r s t  and second 

defendants i n  respuct  of the  a fo resa id  loans.  

Between December, 1994 and May 1995 F i r s t  Trade 

s e t  of f  ths p l a i n t i f f ' s  depos i t s  a g a i n s t  t he  deb t s  

due from the  f i r s t  and second defendants .  

(11) On o r  about 23th Junee 1995 a s e r i e s  of t r a n s a c t i o n s  

was a f f e c t e d  whereby Towerbank purported t o  lend 

US$19,50090G0,00 t o  the f i r s t  defendant and 

US$6,000,000.00 t o  the  second defendant.  Thereaf te r  

t h e  f i r s t  and second defendants  au thor ised  Towerbank 

t o  c r e d i t  the  proceeds of the loans  t o  a depos i t  

account i n  the  name of the  p l a i n t i f f ,  and t h e  p la in-  

t i f f  agreed t h a t  Towerbonk should hold those  depos i t s  

as s e c u r i t y  f o r  t'he s a i d  loans  and author ised  Tower- 

bank t o  cancel  t he  depos i t s  and t o  s e t  them o f f  

aga ins t  t h e  s a i d  fonns t o  the  f i r s t  and second 

defendants.  

(12) On November 15, 1995 F i r s t  Trade resolved t o  go 

i n t o  .voluntary l i qu ida t ion .  

(13) By l e t t e r  dated March 26, 1996 the  p l a i n t i f f  

authosiscd Towerbank t o  apply the  i n t e r c s t  earned 

on the  depos i t  with Towerbank agnfns t  t h e  i n t e r e s t  

payable by the  f i r s t  and second defendants  t o  

Towerbank. 



Y .  ( 1b )  Subsequenel;j,, Towerbank advis3.j ?:li.+ i:: r:..y .-:f f -52 .c  

inkgresc  o r  TjC$2,295 (jog .(JQ e;3,rxed :>'G:i Chc! 

pla in?xt f fqs  4 a p o s i t s  hsd been 83 app l i ed ,  ZT.::~. 

f u r t h e r  t h a t  wirh e f f e c t  from Ju ly  9 ,  1996 Tower-) 

bank cance l led  tlse p l s i n t i f  £ ' s  C ? ~ C F O S ~  trs :).nd 2pprd :.mi 

the proceeds i n  s e t t h m e n t  of the  loans  t o  r h ~  

f i r s t  iind si.?cond defendants .  

(15) I n  1995 a s i m i l a r  t r a n s a c t i o n  took p l ace  i n  which 

t h e  p l a i n t i f f  en tered  i n t o  an ngreement w i th  F i r s t  

Trade whereby it  agreed t o  maintain d e p o s i t s  wi th  

F i r s t  Trade " i n  r ec ip roc i tyq '  f o r  F i r s t  Trade 

extending c r e d i t  t o  a Bahamian cornpriny known ns 

She l l t ox  I n - ~ e s t r n a t s  Lirnitcd. Pursuant t o  t h i s  

agreement on o r  about March 30, 1995 t h e  p l a i n t i f f  

depos i ted  US$3,500,000.00 wi th  F i r s t  Trade and 

F i r s t  Trade l e n t  an equiva len t  sum of moncy i n  

U.S c u r r e l c y  to She l l t ox  Investments Limited. 

M r .  Hylton Q.C submit ted t h , ~ t  t h e  n e t  r e s u l t  of t hese  t r a n s a c t i o n s  i s  t h a t  

t he  p l a i n t i f f  has  su f f e red  a permanent l o s s  of US$25s500,000.00 o r  J$1 b i l l i o n ,  

money which has  e f f e c t i v e l y  gone i n t o  t h e  c o f f e r s  of t he  f i r s t  and second defendants  

and She l l t ox  Investinents Limited. This  evidence, he submit ted,  w a s  s u f f i c i t l n t  

t o  e s t a b l i s h  as ag;;irtst t he  t h i r d  nzlc? f o u r t h  dcfczrc!nnts a case  of negl igence 

and/or  breach of t r u s c .  

I n  h i s  subnlissions Lord Gif ford  Q.C. contended t h a t  tha eviJence  

of t h e  F i r s t  Trade t r a n s a c t i o n  could not  bU: scf.19 t o  bc:. abrtormai br~nking p r a c t i c e  

and d i d  no t  a claim of negl igence o r  breach of t r u s c  a g a i n s t  t h e  

t h i r d  defendant.  A s  r ega rds  t he  SheLltox e r m s a c t i o n  t h e r e  was no evidence 

of negl igence.  I n  t he  circurnutances, i t  was submitted t h a t  t h e  p l a i n t i f f  had 

( ) f a i l e d  t o  *cross t he  thrclshold'of showing n good arguable  c,asc? a g a i n s t  t he  t h i r d  

defendant .  

For h i s  p a r t  Mr. Pcarsoq was content  t o  adopt t h e  submissions 

of Lord Gif ford  Q.C. i n s o f a r  a s  those  ~ubn l i s s ions  were app l i cab le  t o  t h e  case  

f o r  t he  f o u r t h  defendant.  

I n  t h e  p re sen t  case  I ficd t h a t  t h e r e  has  been evidence adduced 

by means of t h e  a f f i d a v i t  of M r .  Downer which, i f  be l ieved ,  i s  capable of 



i n  which  he p l a i n t i f f  was ;aanaged by these  two heftindnnts,,. pr.r?:icul.a;.?.j, na 

t o  t h e  t r a n s a c t i o n s  which they xegotia"bd, t h e  unszcured 2.9i:.?.~ F.~:!E:~I ..:i':5ri? '.;"t~l;t,>c'! 

(1) and the usc of t ha  p l a i n t i f f ' s  n e s t s  f a r  Chi: b i x b f i t  of con;jianiis 2n iihich 

they both hnd v e s t e d  i n t e r e s t s .  

For these reasons I conclude t h a t  the p l a i n t i f f  has s  indeedp show; 

a good arguable case  aga ins t  a11 t h e  dafendanto whose a p p l i c a t i o n s  a r e  now 

before  me.  

The second question. 

The main evidc?a~ce f o r  t h e  pi:2.intiff w a s  contained i n  paragraphs 

24 - 30 of L9r. Downer's a f f i d a v i t .  There M r .  Downer 2cponk.d as  follows:- 

<- '' 24 - The 3rd a d  4 th  Defendanes have both 
purchased and maintained homes i n  At l an ta ,  Georgia 
i n  thc  United S ta t e s .  I e x h i b i t  hereto marked "RD 41" 
and "HjU 42" r e spec t ivd ly ,  copies  01 Instrument of 
Conveyance dated March 5 ,  1992, in respdct  of premises 
knowti :IS Lot 9,  Clipper  Bay 11, Yhasc 1, Fulton County, 
Georgia, froin Bernard and Michele Kenncr t o  the  3rd 
Dlefendarrt rrncl h i s  wife and Instrument of Conveyance 
dated Novembar 15, 1991, i n  r e spec t  of premises known 
as Lot 2,  Block 6, Clipper  Bay V, Phase 1 ,  Ful ton County, 
Gdorgia,  from J i m  Hogan Homes Inc. ,  t o  t h e  4 t h  Defendant 
and h i s  wife.  

25 - Tha 3rd Defendant and the 4 t h  Ddfendants both a l s o  
maintained accounts  of the  Wachovia Bank af  Georgia N.A. 
i n  At l an ta s  Georgias in t he  United S t a t e s  of America, 
(''the Atlanta  accountso')  and n number of ques t ionable  
pnynsnts by the  P l a i n t i f f  t o  these  Defendants and o t h e r s  
have beer1 depc>sic;ec! i n  those accounts.  By way of examples 
fou r  Zays 'before Christmas i n  1993$ t h r e e  cheques were 
dram Gn the P l a i n t f f : f s s  funds and de?osi.terl i n t o  those 
accounts.  I e x h i b i t  here to  t'he following:- 

Marked "Rdl) 43" 2 copy of cheque dated 21s t  
December, 1993, payable t o  Claudet te  W i l l i a m s  
i n  the sum of US$6,104.83. Th2 support ing 
voucher (cxhPbi.t "D 44") desc r ibes  t h i s  a s  
n reimburszment of expenses. IR t h e  year  
1994 alone,  t h e r e  a r e  f i v e  o t h e r  payments 
t o  N r s .  W i l l i a m s ,  tot ,? l ing approximately 
US$700000.00 a s  follows:- 

A p r i l  21., 1994 $10,000.00 

June 23% 1994 $ 1 0 , 0 0 0 . ~ ~  

October 28,  1994 $ 4,927.00 

December 30, 1994 $20,000.00 



'j. Marklcc<, D'A&~ 45q' ;; c ~ ; . ; ,  :it ,::,,< j-;c r : ; . ; i+ : i , i  21 2 
.'.\. " . - 
i.,<>*-$:$!.>[<. $, 1 ';1:4:< , ,()::y,:yb .k,;:, ;:(,: :"<) L.3,s!!,- Lnc . ln - P. 

t he  sum of US86,339 .OC. TILE s u ~ p ~ , - : t P n g  
-~nuc"ne?r (ex!-ibit '" 45'') c1esc:s:l.bci.s t h i s  ns 
being a paynenc for "j'L'.---!8- ~.~,lr,~rge%<.?E,EC ? : ~ ! i ~ ? l k  B e c ~ .  " 

A l s o  exh ib i t ed  hrzretu 3..;;.2 sirirker'i :".ii;Ll 4T5' hltt?. 

tha  r e s u l t s  of a company search  in A t l ~ i ~ t a ~  
Georgia, i n  re la t ioc  t o  C;.sbed inc.  It 
sh,owd t h a t  tinat cornparry hes tw i )  d f f i c e r s ,  
t h e  4 t h  Defendant ccrrnd h i s  w i f e  C l s u d z t h e ,  wh :, 
are Pres ident  a n c f l i c e  Prc;!sitlcnt, raspect ivcSy;  
t h e t  i t  t~ns  two emp.hoyaco, (who are t h e  saw 
two o f f i c b 2 r ~ )  and t h a t  S t  carr ies  on  t h e  
bus iness  c f  w'holcsalicg and r e t a i l i n g  "non- 
durable  goods, s p e s i ~ l i z i ~ g  i ~ n  gene ra l  
Pierch,mdise .IY 

c. Marked "WD 48'' cheque da ted  21s t  December, 
1993, pnyablc t o  the  3rd D ~ t e n d a n t  i n  th2  
sum 3f US$118998%.G9. I hwe  not  been a b l e  
t2 f i n d  suppor t ing  vouchers expla in ing  t h e  
purpose f o r  t h i s  payqont. 

26 - I n  a d d i t i o n  t o  t h c  nbovc pay:-.ents, t h e r e  were 
numerous o t h e r  ?ayments, t o  t he  3rd Def end, lnts  and 
Corbed Iac .  which were depos i ted  t o  t he  A t l a n t a  
accounts.  These include:- 

a. Cheque d ~ t e d  June 22, 1994 i n  t he  sum of 
US$19,618.50 pay2blk t o  Corbed Inc.  
( e x h i b i t  "RD 49"). I have no t  been cable t o  
f int l  any supporting; vouchcr. 1 have howevor, 
seen n l edger  ( I re re inaf te r  r e f e r r e d  t o  as 
Y V  t h e  cheque Itidger") in which thr, P l n i n t i f f  
l i s t e d  t h e  cheques drown on t h i s  account.  
AlthougIl t h e  numbtr of t h i s  cheque is l i s t e d  
on t h e  r e l evan t  page - ( e x h i b i t  "RD 5O"),  
t he rc  i s  no o t h e r  information;  

b. Cheque da ted  A p r i l  14, 1994 i n  t h e  sum of 
US$19,618.50 payablc t o  Corbed Inc.  
( e x h i b i t  "RD 51"). I have no t  been a b l e  t o  
fi i ld any suppor t ing  voucher,  and e x h i b i t  ;i 
copy o i  the  re ldvant  page from t h e  cheque 
1zclt;er ; 

c. Chequd d a t d  Apr i l  1BD 1995 i n  t h e  sum of 
US$147s30C.00 payable 6 3  t h e  3rd Defendant 
(exhibit "RD 52"). 1 have not  becn a b l e  t o  
f i n d  nny suppor t ing  voucher,  and s x h i b i t  
marked "RD 53" a copy of t h e  r e l evan t  page 
from the  chequeledger  which "Lncorrcctly 
(:&scribes t h c  payee a s  "CNB." 

27 - i cm advised t h a t  the h s t ,  2nd, 3rd. 4 t h  end/or  
6 t h  Defdndants ovm s u b s t a n t i a l  r a s l  a s t a t e  i n  J a m ~ i c a ,  
buc i n  view of the f a c t  t h a t  over 1.4 B i l l i o n  i s  clnimed 
against ehcsc Cefendnnts in t h i s  x t l o n ,  I v e r i l y  b e l i e v e  
t h a t  they do no t  have s u f f c f d n t  n s s e t s  i n  t h i s  j u r i s d i c t i o n  
t o  c w u r  the claim. 

t i  - I have seen nothing i n  the f i l e s  of records  of t'he 
' i) lrifntiff  t o  i n d i c a t e  that as r c t  December 1553 o r  a t  zny 
t i ne  there was a c o n t r a c t u a l  o r  any r e l a t i o n s h i p  Setween 
the Plaintiff and Corbed Inc .$  o r  between tba P l a i n t i f f  
and ClauZette Williams. 
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apparent.iy i.mair.verten;;ly sl?;.;k to ;ha P l e j  . -- r + : . i L t  .A : :. 

c f f i c e  on September 1.3 and Sapcember 25,, 1,9~{:.  
They P i ~ d l c n t ~  t hn t  on the  9 t h  September, ig$;5 !zE;ei' 
t he  L'lnicitiff had ~~.iada forc,;rP dem::.;2<. I:;.. t:il$-. j.i:c 

iief cndsnt,  ant1 a f t z r  rhc I st 9c.f endn.;-:: hnti :.;,cCs.. 
jct out  In exh ib i t  "m 5", tile 1st  i)c;;:c.::<.;r-r: w i r ~ ? ~ I  
'i15$517 ,%!1)8=50 from Bnnknrnerfc,? irstezaatic::.?l t o  i t s  
a t to rneys  i n  Coral Gables, F lo r ida ,  wi th  L;l;tauctions 
t h a t  i t s  ::btorneys hal(.i t he  funds " for  f u r t h e r  c r e d i t  
to c.1~3 7;-..,, A.La~:. ;s~~gs '* 7 • Ltd." Thesil docun:!nts i n d i c a t e  f u r t h e r ,  
t h a t  t h k :  sa id  t: . t torn~ys-at-lnhr then sen t  those funds 
and a f u r h t e r  sum of US$218,620.85 which was a l s o  wired 
t o  them, t o  Cit ibank i n  Dnnia F lo r ida  f o r  t h e  c r e d i t  of 
t h e  1st Defendant. It appears  that t hese  funds were s e n t  
i n  t h i s  way i n  order  t o  L3rt.rven.t them being t raced .  

30 - The 3rd Defendant and the  4 t h  Defendant a r e  both 
w r y  experienced bankers,  and a s  the  tannsac t ions  s e t  
out rrhc~ve and i u  the  Statement of Claim i n d i c a t e ,  t'hey 
are w a l l  cxpcrienced i n  moving funds out  of the  j u r i s -  
dictic11 and from one j u r i s d i c t i o n  t o  anottler,  and doing 
so i n  r; manner t h a t  will slot ~ C J  c 2 s i l y  detected."  

It i s  of no l i t t l e  s i ~ n i f i c a n c r  t h a t  n e i t h e r  the  t h i r d  na r  f o u r t h  

defendant made a n y  s p e c i f i c  response t o  t h i s  ev idrccc  of t he  t r a n s f e r  of funds. 

liowever, i t  w a s  submitted an t h e i r  behalf t h a t  t h i s  evic.!irnce w a s  no t  enough 

ro  j u s t i f y  t h e  s'c':raconinrm. irnposii;ionU of mareve, in junct ion .  I n  p<-.rticular 

i t  W ~ S  submitted t h a t  t h -  :iiovernent of funds from one bank t o  another  wi th in  

the  United S t a t e s  of Anlc?rietl d id  not  e s t ~ b l i s h  eviclencc. of :In i n t r ~ n t i o n  t o  

d i s s i p a t e  o r  conceal  a s s e t s .  The a u t h o r i t i e s s  i t  was s a i d s  showed t h a t  nothing 

s h o r t  of s o l i d  evidence of the  l i ke l ihood  of d i s s i p a t i o n  of a s s e t s  (as opposed 

t c  :: base z s s e r t i o n  of f a c t )  would s u f f i c e  t n  ~ u s t i f y  the  grant  of such an 

in junc t i cn .  It w a s  pointed out t h a t  t he  money referre(!  t o  i n  paragr:?.ph 29 ~f  

M r .  Dowraers s nf f i d a v i t  has  sinccs becr? re turned  tv  Jnmnfca ancl deposi ted i n  

a Jrlmc?icart hank. It i s  :i m l t t e r  cf f ~ t  t h a t  these Gefenclanta a r c  both experienced 

bemkors, at~i? i n  his own wdrds e l l ~ l  t h i r d  clefendant is ''usL:d t o  t h e  i n t e r n a t i o m l  

eransf  er of funds. I"  

Concerning t h i s  transfi2.r of funds I f e e l  conscraiaeil  t o  make t h e  

ct;niiernt thnr  from t he  pe in t  of view of  the  plaintif!:  i t  !~usS be regarcled as 

a scr:>ke of good for tune  t'ilat thc m;atrter cxme t o  the  n t ecn t ion  of M r .  Downer. 

Obviously t h e  r e l e v a a t  c~.arrc~t;pondanc had bzen sen t  f o r  tha! a t t e n t i o n  of t he  

tklfrd &fendant ,  and one can do no mora than specu1o . t~  a s  t o  whether o r  not  

this sun ok- rnont:y weuirl have b~.:a disclose,:l by the  t h i r , !  defendant ,  l e t  a l ane  

repatriated by him, k i d  t h e  cr;rraspontlence i n  f a c t  reached i t s  intended 



funds wi th in  the  United S t a t e s  of America n t  the p a r t i r u l n r  t i m s z  p r c n ~ t u d  

by honourable uo t ives  vis-a-vis thd p l a i a t i f f ?  It; secns t> ne t o  be en2irc?k$ 

conccivnblc t h a t  the  srguiuent could j u s t i f i a b l y  bd ; a~Pn ta saed  t h c i  it' was 

1 cL) not .  

On brhillf of t h e  four th  defendact M r .  Pzazson subinieted t h a t  

h i s  c l i e n t ' s  assets ware pledged t o  the Cenitury Na:ioi?al Building Socie ty ,  

izs the  p l a i n t i f f  wel l  knew, nnd t h n t  the re  was no evidence of any a s s e t  of 

the  four th  d e f e n d ~ n t  which was i n  the  a c t u a l  process of d i s s ipa t ion .  

~ Again, the  evidence shows t h a t  the  t h i r d  and four th  defendants  

I both own ho:.les i n  t h e  Unitsd S t a t e s  of America and cornmute between t h a t  country 

i and Jamaica. Their t i e s  t o  the  United S t a t e s  of h ~ r i c i . i  a r e ,  t he re fo re ,  
I 

' EC: r c n l  and I th ink  give r i s e  t o  a l ike l ihood  t h n t ,  faced with o s u i t  i n  which 
aga ins t  themp 

iu excess of 5$1-4 b i l l i o n  i s  being claimedjthey may l i q u i d a t e  t h e i r  a s s e t s  

( a s  t o  which t h e r e . i s  i-io ~ . ~ i d e n c e  of a va lue  exceedirig t h e  amount of the  

claim agiiinst thcln) and s ~ e k  s c f e  haven i n  t h e  United S t a t e s  of America. 

I use the  phrase "safe haves'9nasmuch as the  United S t a t e s  of America is 

not a country t o  which our Judgments and Awards (Reciprocal Enforcement) 

Act o r  our Judgxents and Aw~rds (Foreign) (Eteciproczl Enforcement) A c t  apply. 

That t h i s  is a re l evan t  c o n a i d e r ~ t i o n  i n  n matter  of t h i s  na ture  i s  c l e a r  

from the  d i c t a  of Carey P. (Ag.) i n  Whaelabrator Act Po l lu t ion  Control v. 

FC Reynolds (unreported) SCCA No. 91/94 

There was a ~ l o t h c r  sub.sission upon which the  defendants r e l i e d .  

It w a s  t o  the  ef fect  t h a t  on the  ~ p p l i c z t i o n  be for^ Panton J., It was 

incuiabent on the  p l a i n t i f f  t o  n ~ k e  a f u l l  and f s i n k  d i sc losu re  of a11 ma te r i a l  

f ~ ~ c t s ,  including t h e  circuinsCances i:r which the  Minister  of Finance assulued 

t e s p o r s r y  m n ~ g e s c n t  df t hc  p l a i n t i f f .  This was not  done, s o  i t  was argued, 

the  r e s u l t  being t h a t  such non-disclosure of f a c t s  lilust necessa r i ly  prove 
/(--\I 

- -  fatal t o  the  irkjunction granted by the  cour t .  I found no mer i t  whatsoever 

i n  t ' h i s  submiss ion. 

I n  the  ~ ~ P t i r n a t e  ana lys i s  I must deterniric whettaer th;;: i n junc t ion  

grzra tcd  by Pnnton J. should be d ischi~rged as t h s  d e f e n d ~ n t s  ask. Having 

foil:ld t h z t  the  p l a i n t i f f  has shown a minimus of z i  good arguable case a g a i n s t  

t he  defendants ,  and having consider.:d the whole of tnu evidence as i t  now 
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i l ~ v o l v c  a r c a i  r i s k  t h a t  o j~dgment o r  award i n  Esvour of the p ix i . a t l i f  wcd'd 

re7nai.n u:!satisfied. I12 t h e  c i r ~ u ~ ~ s t a ~ ~ c ~ s  thdb+. z . pp l f t ' ~ t i o? s  T T ~ C L  2 .  'IIS ;1* 

F i n a l l y ,  1 L a l t  w i t h  t h c  o r i g i n ,  1 u ~ ~ ~ h r i . n k X n ~  1,ivcn by $1.- 

p l a i n t i f f  i n  t h i s  r u a t t ~ r .  I a m  of tnr opi3lion chav L'. vms !;~-duyuatt: ax.. 

L' had to bc vari l r ; ' ,  Ln my judglilc?nt an undercaking ,-.c ;,I Lamag.-!, is  iiuposcd 

i n  t he  d i s c r d t i o n  of t h e  s o t r r  and any inet3equ.1~~.  thsrLki? d o ~ s  not  rend,:r 

t h e  i n j u n c t i o n  t o  whicn 5~ a t t a c h e s  i n v a l i d  on 2 h a t  'iccount. Thcreforc ,  

I ordered t h a t  &he u n d e r i ~ k i n g  should be v a r i e d  in t h e  terms of this Jddgment. 




