INTHE SUPREME COURT OF JUDICATURE OF JAMAICA =~ -

CLAIMNQSC.L.]&QS’T—BM@“H

BETWEEN:»BRYAD ENGINEERING COMPANY. EIMFEEDY?: > : CLAIMANT <., . -

ANDY, . CARLAND INVESTMENTS LIMITED " ;¢ 1" DEFENDANT. --.°

AND - TARIQMALIK. . ;. - - 2™DEFENDANT.. '

AND:~  CAROLYN WARREN: | I* THIRD' PARTY'

AND: . .- LEYMONSTRACHAN "< ... . - - Y THIRDSPARTY .5

" AND# .. ' PERCIVAL THOMAS:(Deceased) . 3 THIRD.PARTYs: - -
Mr..Johm Graliam: and: Ms::Analeisa; L.indsay:instructed: by JohivG: Graham &-Co'for thess
Claimant; Mrs. Pamela Benka-Coker Q.€. and Mr. Gregory Lopez instructed:by-Lopezi

" and-Lopez for-the 1™ and 2™ Defendants; 1** Third Party not served: Mr. Barrington. *
Frankson.and. Mr.. Winston Taylorsinstructed- by, Gaynair. and: Fraser: for: the: 2/ Third
Party; M Leon Greeiandi Mr: John: Moodie instricted by Greemand: Moodie forMaftis -

Lambert. and .Rosalind | Witts- (execttors-of: the estate-of the 3™ Third"Party, Percival:
Thomas; now deceased):. L .

Heard: November 7..8; 9, and 292007, June.2,_ 3 and July: 21, 2008% . .- N
- Breachrof Contract:Breach: of Implied: Terms; Larceny Act -

Claimant. alleging breach: of :implied ‘terms orcconditionsuviof.sale:ofic.
motor car;-claimant. must:prove:om.balance of.probabilifies thaty. . -~ -
defendant did: riot: have good! tithé;. whether the' defendifits had ‘gdad . - ww
title to car at the time it sold the car to the claimant; whether the
defendants had shown that they had'good titlé; whether-the 1* Third . - .°" ..

. Party.had:-shown:evidence:of:ownershipy. whéther registration:booklet .. «
is itself. proof.of ownership;..appropriateness. .of . use..of hearsay ...
evidence. to show state ef mind; Whether claimanton the evidence had <~ °
established: proef: of:bredch:offany- condition; whether-assuming~1"7 % v
Third Party not actual owner, she had been clothed with authonity by . & -
the 2°%and 3™ Third parties; effect of pléa of Zuilty of larceny in civil ~ "

i _proceedings:imvolvingsthe samexproperty; whether plea-concliusgive of @l -

proof of ownership; application.of maxim, ex., turpi causa, non oritur ... -
actio. - ..

CORAM: ANDERSON J.




The famous. quotation; fromy poet. Sir Walter-Scotrs~Ohu what a- tangledswebr wer weaves:
wher first-we practice to deceive,” is one that comes to mind as one reviews the factual
atuasionsinethis: cases 1t is.a. tale of. persons: lving on: the: edee .and.of anracceptance of: -

even-persons in asthority who are prepared to act according to the proposition that,“that

persons:skistithe provisions of the law as “a sotkger ..

STt sirazna s set i the vears of the later 1980s andscarty. 1990s: belore: liberalization of
thiz miotors yehiclemarket. when. used: motor: cars:now knowneas:. *“departess:’. .\ Wwere; nok
Jecessibléradiacquisiion of avehicle import-Heeneera ohallenge: not ta-besvisitedsupons e .

vour ~worst enemy. .. Back i those nowiforgotten days. the. stringent control-over motor:

“is-the: runnings? . Thiere. is. accordingly, assense in whichuthere issne morakoulrage: that,

vichicle inmiperts.which ‘existed: at. that. time.made. i extremelby: difficult Jfor individuais 1o

readily-bmpert -cars. The effect of.these. restrictionsswhich: nevertheleSs facilitated: the'

importation” of persons coming home. as “returning residents” to the Island, created.a. -

credentialéninto hustlers” willing: o trade :in the: business-of acquiring such:. licences and"

selling the ticence-or the imported product thereot to the ighest brdder. - -

Brvad’ Engineering. Company . Limited:. (“Bryad™, or:."the. Claimmant! ™. the: -apparently

imnocent:party-in one.such scheme, claims against the 1 and 2™ Defendants.in: respect of

 whole. newntrade inthis valuable commadity and-tumed: persons ofotherwisedmpeccables oo

a MercedesrBenz motor car which. it bought but which was subsequently seized by thew '+

police: The 1™ defendant is. a dealer in used cars and the-2" defendant. its managing -

director, and .for the purposes of this suit, the agent through whom it acted. Bryad:

- purportedto enter into a contract to purchase the car from the 2™ Defendant, some time - -

in March 1993.

- But | get-ahead of mysetf.

The Claimant’s case is set out in the witness statement of its present managing: director:-

Tracey Adams-Goldson. The Claimant-is a companysduly incorporated under the

Jamaican Companies: Act. . [n March. 1993, the.Claimant acting through itsthen managing .-

[
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director, Raymond (“Dixie”) Adams, the father of the present managing director, entered
into.an agreement with the 1% Defendant, acting throughsits-agent,:the second-defendant;y . - .
for-the. purchase of a-Mercedés Benz motor «car for the price of $2.350,000.00: The cary.
was deliveredionor:about March:22; 4993 and the purthase price-paidiastagreed..o.. . i
Some:five (5) months-later; on or about. August-31;:1993:the moter-car-wastseized by
members. of thexPolice Fraud. Squad and.-has.never:been returned. .-According to thesw:.
witness' statement: of - Tracey - Adams-Goldson;-Bryad!later leamnt that'in the" Residente -
Magistrate’sCouit: at-Sutton Street,:ther ] ** Third:sParty who.has:net:taken. partin these.
proceedirigs, on or about. September 17; 1993, pléaded guilty to: simple-larceny-of the'saidsry -
motor car.:Thelearned:Resident Magistrate acceded: to-an. application:for- the “retumn’”.of:  "z'v.
the: said-carto: its' putative owner,: the: 3™ Third: Party,. Percival*THotnas, now .deceased
Asfaras:Mrs. Adams-Goldsorr is aware; . the motor cariwas: returned:to: MriThonras bug ™
Bryad: has.never.recovered:possession-of:the.vehicle..» This:non=seturn:seems:to:be thes. ...~ - .
basis:upon: which’the: Amended Statemert of ‘Claitn is budlt. - The: Elaimants- case:as setir

out in:its:statement. of claim is for breach.of an-oral.contractesz - -

In.breach of the said conditions, and. warranties:- .
a) the defendant had no right to:sell the sa"zd rnotf.)r car : _
b) the plaintiff did not have or.enjoy-quict.possession. of the: sald cag, ..
after the said sale. .

The said: motor car.was. at.all times the property.of:one Réteival Thomas. . . % 7
and/or.Eeymon Strachan. On or about the 31% day'.of Augast 1993, the
_plaintiff .was-obliged to-deliver up possession of. the same:to .the.police . ,
who subsequently arrested and. charged one. Carolyn Warren who was on. ». . RO SR
the 17" September-1993, convictéd of the offerite of larceny of the said -~ - ™
car.... .

© On the 17" Septerber:1993 ‘the said court -before’ which the said Carolyn - y»

Warren. was convicted:ordered the return: of the: saidmotor:gar to the: saidaca 2. - o v o

Percival Thomas.. ..

By reason of the aforesaid the plaintiff has loststhe said 1991 Me'fcedes o
Benz motor-car and-has:suffered loss and damage:. - =. _
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Altermattvely: incthepremises the constderationdor the payment of-the.said - -
sum' has whofly failed and the defendants have had and recerved: the sard:
sum to the use of the plaintiff (sic)

¥

It avers 'Lhzlt.:{ﬁc Detendant has breached implied warranties in-the contract of sale for the

motor vehicle: i{j?cktlding:a warranty that the detendant had:a right-tossellthesvehieled thavs o0 o -
the clainuant-..\xfouid have and enjoy quiet possession and that:the cariwas free from.any

charge or encinnbrances: [t clazms:damages tar-breach:of contract:asswellas interestand. o
costs.. The Defendants:deny; that. there: has: been. anysbreach of-contract-or imdeed of any- . -
imphied: terr thereod and: denies. any liability. to.thes Claimantz « b shoudd noge that-for -

. purposes, ofithis action. there: is no: averment: thar the 2™ Detendant: acted-fn-any: others. -
capacity ‘than as theagentrof the, 13t Defendant, and: there: is. novjustification: forstreating: -

them together as.otherthan a single defendant.. «. .

The evidence-of what took place in the (ransaction. in. so far.as.evidence from:the- -
(_fiaimanh is-concerned is very limited as. the only. evidence offered:betore: the: Claimant:. -
ctosed its-case was. that of: the presememanaging director: it is clearthatshe-hasno Srse - 7 -
hand knowledge of-the transactions.invobving this car.. [m fact..it.is not clearsthat.on the -
Claimant’s_evidence there. is any basis for finding of breach. of contract: » The question .

may well beiasked - whether the evidence:ofithebreach.isthe.fact that.that car was.orderadw-

oy the magrstrate tosbe given to- Mr, Thomas.

The Witnesses-

The first witness v these proceedings was Mr.Garth-MeBean,:Bryad's attorney-atdaw g - -
Septentber:1993. He had been:brought into these proceedings by a witness summons i -
(issued at the:instance of the claimant);. which demanded his presence in court to testify.

He had been-present in the Sutton:Street.Court on: September 7. 1993 when: Carckyneswes
Warren had pleaded guilty to simple larceny-of the Mertedes Benz:. He had attended.

court on the: instructians: ofithe-Claimant’s: then managing: director in-order-to make air-. - . .~
application o behalf-of his-then clienty for thercarwhich-wagsthen in the custody of the~ =+
police, to be-returned- tohissclient:- That-application+had-been: refused by -the Residene -~
Magistrate who ther granted arrapplication-by thelatesW:B Frankson-Q:&: for the: car to:

be turned over to Percival Thomas. He testified.that:there had beenvno writtemapplication -



before: the court for the car to be given to Thomas. He also testified that he had checked'

. the .carls registration: dacuments sand: they : were'«in .the name of Bryad.Engineering:: « -+ .

. CompanysLimited: .He stated thatprior to that occasion on September 17 1993{ he.hadi+ .~
not-been:to. court. concerning:the motor:car:and he had not-heenspreviousty aware that: Mriée.: < .

Franksonswould be:involved inmaking such.anapplicationz ..~ .. -

Mri. McBéan.also testified that.at some: point-he: had seenythe indictmentiwhick had’ - - s

+ charged::the/'said Carelyn Watren with frandulent conversionofi'thewmotom car-butihe,” - ./ -

" - couldmotirecallrwhen-or-whether, there-had:been an: applicationtgi-amend thesindictments v -

(o a.charge-of'simple larceny. During the time he had‘represented the Chaimtant, heshad . -
. notsseen:any documertatiorr which: suggested that Percivat Thomasswas:thesawner of thes. -+ =
- :car: Furthér;sat'the time he made hisvapplication: he had:produced the papers-he hadiin the:™. -

nameof Bryad Engineering. : : S e

The. only.othierwitness om:behalf of théiclaimant was a W Bamington;Chistiolnr a former > .-, -+
banker. with«the: Bank:.of Nova-Scotia, who-testified, aboutrinterest: rates. prevailing: irk,
Jamaica.in:1993. After the. testtmony: of Mrs. Adams-Gaeldsen, Mri McBeanand. Mrs, : ..
Chisholm: the claimantclosed its-cases -

. Tarig Migliksti- . . o . C
- Evidence was:given: by. the: 2™ deferidant; (Tarig, Malik)s Heéyhadykoown: the thene. -
- managing director of Bryad Engineering, Mr. Dixie' Adafiis, forabout three: (3} years.and -

" had "done . business swith. him before.. Among. othet- things, “heihad “facilitated- the. -~ .

_1mportation of another«car on his behalf and had sold'a Mércedes: Benz forhim™ As'to his -

interaction with the ‘I*‘Third Party who-is elearly central-io these: proseedings although - =~ ‘
she wasrnever served and has taken no'part in them, he said she introdaged herselfto hiny ..o~
“on or around Septembér. 1992:%At that time she advised him that'she had.imported a-1990 =~ -
260 SE Mercedes Benz into-the countryon the basts. that she-was+a réturning resident: il

She had. indicated. to-him.that .she did-not have the.funds to.cleas the.vehicle. from.the .. ..., .

wharf where;, in- addition- to: outstanding .duties; it:had remaimed for.some.considerable .
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e incurring storage-fees and penaities. She-was therctore wving toselhthe vebicle and -

L so-cut her losses.

Mr. Malikstevidence was to the effect that having entered into an agreement with Mrse:

Whrren for the purchase of the car. he satisfied himselfas:to her legak right to.the ehicles.

(e certaindw was ‘presented: with<all the:necessary documentation to establish her legal
rightse o the car. and: he. was also assured: by the: Commissioner ol Customs- that: they
documentation was sutficient to-establishithe right taownership. - e was able satisfy the
ftand Revenue Departirent. as o the: legitimacy o his righttectitie tothevehicle: andto o
cettievehicio transtierred- uporrsclling it touthie: Clatmant: 21 e patd the duticssthe amountss .
agreeqt, with Mrs. Warren as. well as other charges und expenses on her behalfl as part of -

fulfilling: his obligations o her.. He testified of seeuring.the necessary .repairs:to-the:

" vehicle “which had. remained.: on the. whart {or. over two (2} vears. -and. eventually » .-

wansserringsitto the;Claimant in'exchange for:the purchase:price agreed. RS

- Aceordingio’ the .witness: he first bacame: awvare. of the putativerclaim of sthe 3 Third -

Party when. on the day he went to.pay the: duties: he. overheard. two men. tn-a. cars msa - -

discussion:mention the name.of Warren.: When. he enguired: of them they- indicated thaty .

there: was' someone.else who owned-the car.. but provided:no: praofeand. sard-the matter.” « -

would be reselved in court. It was as a result of this conversation that he sought the -

confirmation of the Commissioner-of Customs that: Warren. was the true owner.-He said.".

- this: confirmation was given.. While it is to. be -observed. that-Malik’s recall -of-what the v

+ .

Commissioner said to him is clearly hearsay, it is in nevertheless relevant to his state of: .

mind :and to the issue of whethér his was a bona. fide purchase for value without notice. . .

‘ S‘ifniléaﬂ'y‘- his evidence that when he spoke fo Warren about the interest of Thomas, she

had assured him-that he-had wanted-to buy the car but was'unable to-afford'it.- Again, this

is hearsay but the same comment as'above may be made. -

I accept the 2" defendant as a witness of truth." I regret that [ cannot say the same for the
evidence..of .the. 2" Third Party who-is not only an accountant, but-I understand an:

attorney at law. [ do.nat accept. his evidence.. except. to. the: extent: that. it: clearly .



confirmed that he was the driving force in a course of conduct which was intended to-

securesfor his friend Percival Thomassa.licence to-import the:said.car in breach ofthe laws.. «~ -+ .
as it was.then. “His acknowledged involvement in-the transaction that wasclearlyraimed . -

at facilitating Thomas: being able to-iimport -ascarrusing:illeégitimate means, and-in;breachi. = .- - -

~ of thetaw, calls into-question both his‘credit and hi$ credibility.. Nor:was I-impressed by

the evidence of ‘Deputy Superintendent of-Police:Colbert Edwards (then. a. corporalin thes. s
constabulary force) who saw. nothing- wrong. in. persons entering. into. agreements. ‘o« o -
circumvent. thes la,wfu} licensing regime::. What.is:morey he: personally was.involved in=s

arranging they seizure 'of. a vehicle registered in the' Claimant’s namer on-his:personalview s 50 =

that someone may have an “interest” in it; despite being provided-with documents-of title::
and never. having’ prekusly been:aware:of Thomas everhaving been in possessiorrofithes.:

A
g

COURT'SRULING '
Based upon theevidence of the 2"“” defendam ‘which T'accept;.and as succinctly:setouthny ~

thre. defendant’s: closing-submissions,. I set: out-the: following: as.a: faithful: chronology.efy -~

events, as.it. affects the.matter at hand.. . .
Faéfuaﬁf-BﬁcL;grdﬁjL&;uy.A L

T

In light of the evidence that I have accepted as outlined above, 1 adopt the following ..

chronology-as.correct for the purposes-ofithis.decision. ~*: w7, .

Iy Carolyn Warren:had apparently: lived in° England for, some- timie.and ‘had teturned to. = -+ -

Jamaica imsor around 1989;

Z) .Sometime-after her return; she imported into.the:Island: a:1990:Mercedes Benz 260:+;

' SE- motor* car: ~ However, shedid not have: the - wherewithal to “‘complete the#y -

“importation process but:she apparently could-$ecure-accessto a licence. ;- -

3) Her failure to clear the car from thie'docks meantithat it attractedipenalties irnposed by -

*Customs and in addition there were the.import duties.

4) Warren was unable to secure the: fiinds to-pay'the relevant duties and penaltiés.

5) At that time the. 1" defendant operated a car. dealership and for.all purposes herein, the.. .x. .

© 2% defendant acted as ts agent.. . .

o



o) On or about 7 Septesntber 1997 Winen  approached- the 2™ defendant andadvised+
him that she had a 1990 Mercedes Benz which she had imported as a returning
resident but that she. did. not have.the funds to clear the'vehicle: and as.a resull she> =
wighed toselkat. =

7y She prow ided the 2" Uefendant with: original. decuments. relative-to the vehicle which:-
on his-examinutiomrappeared-crediblel - - -

-85 The 2" defendant did ther necessary  due-diligence: investigations- inchuding.cheeks:.
with the Commisstoner” of Customs: and: satisfied himself” that Warren' did..own: the' .
vehteleand was.the proprictorthereot. e .

9y Or September- L7, FQG2 the:2"" defendantoncbehalfiof the 4% defendant emtered ity .

. an.agreement tor.purchase the: motor:car far $ F.000.600:00 plus spaying alf'penatties: -~ -
- and import duties...

10700 the date of the agreement, Warren. was paid $50:000:00° with: an agreement L0-pay » -
the cost-of clearing the vehiclerand. to pay toWarren:the: balance on.delivery of the = .
vehiclen. -

I 1y Investigatioris withy the Custonts: Department-and: the-Trade Board confirmed: that thes -
vehicleswas not stoten- and: Warren: was thestrue owner - -

12) The 2" defendant then. took steps to-have. the, vehielerassessed. dusing: the period..« -

September. 7. 1992 to March: 9 1993, ':Duriftlg‘wthai:.-per.i@d.th‘ecez‘fi"' defendantmade.. -«

further payments to Warren. of a further $910.000.00...

13 [ early. March 1993, pursuant. to. assessments;made by the Customs Department hew' -
paid $275.000:00 for import duties and. $300.600.00"for-penalties imposed-Tr-Tespect™ .
of the vehicle. .

145 On or araund the 3% March 1993, the defendant went to Customs House and while:
there heard two men in a blue Volvo car nearby in-a discussion in which the name =
“Carolyn Warren™ was mentioned several times: -

£3)On-enquiring. of the: men; he was-advised that this-was.the same Carolyn Warren with™
whom he had been dealing and one ot the men, who later turned out to be Leymon

. Strachan. told him he had made arrangements with ‘Warren about the vehicle and had-

arvinterest in.it, although-he did:not detail the nature of the interest.
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16)He also told the 2" ‘defendant that he knew the 1% defendant was purchasing the
vehicleand: when asked why:he-had not:previously said anyihing, -Strachan said they: . .,

would meet in comrtr - »- S S, -

- 17) When hezdiscussed:this-exchange. with -Warren, shé advised thatithere:wasnothingsto.-; «w .. -

worry: about-as' Strachanhad wanted to purchase:the:car.but could:rot. comesup with: -~

.. the*money.+ . % .-

w2 18y Onichécking with the Commuissioner.of Customs heswas furtherreassured that Warren: « -5 =

. hadwa:propertitte to:thewehicle, - -

+ ~19) Ompaymentof the relevant duties and. penalties,the defendant hadithe. vehicle’ towedz = &

- fromah® Customs Yard: as-1t-could:not start.

. 20yWarren did indeed transfer full title to-the. 2™ defendantand: provided-all the. refevant::.

documentation:, -«
21y She thereupon-collected the -balance of the outstanding: purchase.prive.. .+ "5 o+ .~ -

22101‘1.?-,’-‘2)17'a.mmd-_:Mafch;ZZ;;ﬁIQQQ;:.mczuli§“:4defendmt;s:sm¢;theacar,.tog.;the.,chaimant‘:;;t«ﬁmugfm,.

itseprincipakMr. ‘Dikie’ Adams: whi:had:been: kKnowrr tosthe: 2" defendant’ previouslys v

and with»whom:hehad had.dealings. .

. 23):0n. March. 26, 1992, - one..Detective. Sergeant: Colbert: Edwards ofithe Frauds ‘Squad
contacteds:the 2% deféendant~and -advised" himethate he:, was: investigatingy. they, -+

- circumstances surrounding. the. said: motor. car. .-He took a statement.fFom:the 2™ «, -

defendant-and was: provided -with:copies-of.all. the relevant documentation irrelations o, %

tothe'car and copies in:respect of all:payments made.to. Warren.. o~ - v, - o S
24) The:2""defendant also advised the policeman that-the vehicle had been properfyssold

tothe claimant.s,

7. 25)Carolyn Warren was arrested for' the .offence -of fraudulent conversion- of the*said: “; %

motor Mercedes Benz sometirne in hune 1993 -

" . 26){The'motor cariwas takerr from the-claimant by the police:om ot areund: the 24 August » ¥

1993, R
27)On the 17" September. 1993, Carolyn Witren is alleged.to have pleaded guilty-to.a.-
- charge of larceny of the said motor.car. in the. Resident. Magistrate’s. Court. for the . .. .-

‘Parishriof Kingston: .There.is: no direct: évidence..af<what. took place atethe.tral - .

+
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atthough it s knowrr thatuwhereas: shes rad beencortginatly” chargedsvathy frawdulenti v -
conversion, she eventually pleaded to larceny.
2% Frbm the evidence of Garth- McBean: given the: then attorney: at: laws for.Bryad. the'.s -
Magistrate made an order that the car be delivered to Percival Thomas althoughsthere: -
. is» no recordofrthe -procedure: adopted.which: would- have autherized thesmaking.ofe >
2 suchrorder. Similarlv, there ts no-record of the precise orderthat-was mades .
29, THe 3 Third party instituted judicial review proveedings.in the Supreme.€ourtand.in
that sease.. an: application: for mandamus-was: made.to- [arce :the Comnuissioner. of
-3 flandsRevenueno. register thessaidymiotor, car, in. his name:- Thise was. firmdy rejecteds .

:

- hythercourts e o

.z 30Vl appedrs thatr some L tme - in- 1993 the ~defendantse instituted sproceedibgs” in- ther -

L

Supreme-Court but there. i no. record.of those proceedings: .~ -
3Ty The présent proceedings.were instituted. by the: claimant (there “plaintifl™) against the - -
defendants as a consequence of the seizure.of the car.by-thespolice; it-having been- . .-

delivered:to sameone. other tham.the: ptaintiffi -

Theiissues: . =~
Given the nature.of the pleadings before:the: conrt. there are:essentially tworissuesswhich.: 7 s
the court must determine:
&) - - Whether in the circumstances the.defendant. could-have-acqnired.good tithe .soe -
~ v C.astopassiton to the Claimant; -
by - Whether the judge’s ruling in the criminal matter affects civil Hability:in this

court especially. in light of the order of His Honour Mahadev Dukharan,. -

e Resident. Midgistrate: (as he then was) whereby he ‘ordered that:the motor car .

in-question be delivered to-the 3™ Third Party.

The Law.
- Whether vood title was acquired by the deféndant and 'so passed to the Claimant.




The fundamental question to be explored and answered in this' matter is whether the
defendant. had:acquired-good title for the. car. fromy the: 1%:Third Party; Carolyn, Warren, G A
whjbh"eould,b'e-subseq‘uently transferred to Bryad. It'is clear that the question-of whether ™"

good title was passed.is-both a.legal and evidentiak one.as-a resolution:.of thé:questionof 7. < . ..

owuershipg'.i3s=;fconfingent. on the: nature of the evidence.adduced. by -the.parties: Itiis + =
therefore cruciak to ‘have. regard to the. relevant. legal ‘principles:under:thes Sale.of:Goods:..
Act. whlch govern transfer of title. Section:22. of the. Sale.of Goods.Act provides.as

follows: »..

(1) Subject to the provisions of this Act; where-goods.are sold by a-
person who is.not the awner thereof,. and.who. does not. selLthem. e

under..the. authority: or.with: the. consent. ofithe:.awner;, rthe;buyerz: ¢ - Sk

acquires no better title to. the goods, than ‘the :seller had,. unless:the: fad T
owner of the goods is by his conduct. precluded. from dénying. then
seller’s. authority to:setl.. .
(2). . Provided that nothing ir this. Act: shall affect: .
a. The:provisions: af any-enactmenty: emablmg the appamn&nwnm PRESIE
of goods to dlspose of them as if he:were. the true owner-
.'thereof; :
b. The validity of any contract of. sale under any. special commomn:
law. or-statutory: power: of salevor-underthe: erder.of:a.courtofs = v -
- competent jurisdiction: - - .

In the. case of Vilma Verley v Michael Powell HEV. 2520.0f:2004 (um‘sporxed)'fsectiou o
22 of " the: Act. received. judicial. consideration... The. learned. trial ‘judge: statad: the 7.

following:: . -

“Is the defendant precluded from denying De Planner’s authority to sell?
Is:there.anything:.about his conduct:from which that canbe inferred?.

He did absolutely nothing: He wascaware that a purchaser was. found. He . .,
facilitated the sale:by the“handing-over of.the documents to.prove his .
ownership.: At no-time: did-he  make-it-plairr to- the .purchaser-befores.she s . ;.
handed over her money ta his agent.that the.money was to be paid to him. ...

He remained silent and money was paid and contract completed.

In Rimmer v Webster {1902] 2 Ch 1637 Sir. George Farwell ‘stated, the.
following principle: . v

“The owner is.found to;have given the yendor or borrower thesmeans ofi: -
representing himself as the beneficial owner; the case forms.one of

il
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actual authority: apparently: equivalent to- absolute ownershipieands anys -
limitations' on ‘this generally must be proved to have beerr brought to
[the attention of] the purchaser or mortgagee.”

[he delendant i the instant case signed with the company an agreement
[or sale of the.vehicle. .

n Henderson and Company v Williams [1893] 1 Q.B. 321, at page. 325,
Lord Halshury said:

[here may be-a quesuonwhere. althoughno property has b fact passed:-

yet the true owner:has-allowed anotherperson to hald:himsel out as the:
ownersresuch-away as o make AINnUSCHEPersOmentor ke contract: = -+
which. being performed. cannotbersetasidel - :

Fromethe evidence adduced, the courtiis driven to the-concluston ‘that My

Powell empowered. De. Planners. with. both-.the: apparent. and. -actual.

authority to seli his vehiele™ -
The essence of these passages is.that a good. title. will.be passed: to-a buyer from-the seter..
who.is notthe owner and who is not-authorized by the:owner:to selb. if the owner: by his:
conduct; “is: preciuded - froms-demying: the-setler's autherity tosethl - However.-if: that
ownershipiis established ina given situation: then it weuld be:unnecessary to-constder the: -

legal effect. of section 22. since inherent in:the right of awnership is the right to dispose:of

the property. In the instant matter therefore: inisrcruciak to seek: to-aseernanr whethes -

Carolyn Warren was indeed the owner of the car. " If she were, there would be-no seed:
for her (o obtain the consent of Thomas who claims that. it belongs. to him: Nor.would <
there: be'anynecessity for Fhomas:te-have conferred upon-her.any- ostensible awthority 4o

sell the.car A look at some of the critical evidence willassist iranswering this question: -

Tarig Malik; whose-evidenee I have.already-indicated- I find -credible:. in hisswitness: .

stalement points to- factors which seek. 1o establish.that Warren was in-fact'the owner of
the car.. - He:listed a number of *documents  which: are: all- part- of the: agreed:bundle of> -
do;:txments, ‘and-which he recetved: from herin support-of -the>claim that she’was the -+
owner of the-ear. These were:r~~

() English Registratior booklet in her name; -

{2) Bill of Lading for the vehiclein hername; -



@)

" (d)

Warren;:..
© (8} - - “Motor vehicle Order-and Clearance permit dated June:9,:1991; 2= .
. {6)- .~ Letter to.the:Trade Administrator from Carolyn: Warrem-dated. April 29519925, 6 -0 .
(7)- " Letter to the Commissioner of Customs. and .Excise. Duties from .Caraolyns.

Warreny .

Warren dated August. }7,.1992.-

. Leymon Strachan, the 2™ Third Party, gave evidence:and under. cross-examinatior..

confirmed: that the:relevant, documentation had:been in-the name.of.Carolyn:Warrenras-is..co - . .- o

** indicated by the followig: .

| Q: Did'.)'r.bu gi've;Mercéd‘es Benzinstructions orally:oriibwriting? .« >

Q:'Was a title to the carissued-to Carolyn. Warren.in England? -
Az Yes: - We instructed Mercedes Benz to issuestitlecto.Carolyms. - - -

Arlnm writing. .
Q.:VWh_cra_::wcre'yau when.you-gave-Mercedes Benz the instructions?; .- . ..+,

A: Tthink, in.England™- |

-Q: Do/you have a copy of the documents given tor Mercedes Benz?

A:Notl do-nat havea copy: Mr..Thomas:may-have had-it. -

Q7 Neither you or Thomas gotan import licence?x. ...

A:No- _
Q: Carolynr Warren got the licence and: imported the vehicle? | -

ArYes: :
*  Q: You paid no duties or penalties?-
~ A:No |

Q:'T'suggest that you approached MaliK afiet he had paid the'duties!” *~
A: I'dontknow:- . _
Q: When did you know Malik bad paid the.duties? .. .

. A: ThatdayMarch.9,:£993.

Q: You could not have.gotten an import licence, is that correct?

Letter from Mercedes Benz dated December 12, 1989 directed to Carolyrr - =+ -

Notice of Deteéntion of-the vehicle dated 13™ July-1992 directed to: Carolyny. -

T
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A Thatis correct:

J: You could not have imported the car as you had no licence to do s0?

s R \ YCS‘ . N
ey (): Me. Thomas likewise?
v CATYes.
e Qr You couldnot have. writtenta the Trade Boasd-as-von had:notitle?
A Correct:
AL o : ():You couldnot write to.the Ministev-of Finatce for the'same reason”

iYes o

st (e Neithier coatd M Fhonmas®e

oA . - A: That is correct.
St ts e e
e As noted above. evidence was also. given.by Deputy. Superintendent of. Palice Colbert -
FEdwards.- | haveralready commented:upon. his:evidence but the. following: exchange 1s -
- Instructives T v
e
Q: When vou went to Brvad. did Mr. Adams show: vour-all the documents-
Al e to the car and which were lesitimate™ "+

Ve ArYese o

R Q: On September 17. 1993 were vou in court when Warren was. there?"”

“ArYes
Q::Did youhear the. judge make any enqguiries of Thomasror Strachan?”.
Arldon’t recall.

Q). What order did the judge make?

S e 2 AvHe ordered the car Be returned to Thomas.-

QQ: When the order was made. what did you'do with the vehicle? -

A Shortly after.the order was'made | delivered:it t& Thomas: -

Q: Prior to delivering it to Thomas, had you ever seen it in the custody of
" Thomas?

A: Noma'am:

Led



Q: The only persons who had produced documents of title were Malik and’
Adams? .
A: Yes.
Q: Was:therearegistration-booklet im thename of Bryad? . - .
-A:"Yes, there was registration. booklet and certificate of fitness: - ov”

. Qi Did Strachan or Thomas produce any documents-oftownership?s.w, < .

A No-

I hold/that:on theitotality. of the evidence, there was.abundant-reasonto beligve, that: Mrs... : ..

Warren: was; in-fact; the true owner-of:the vehiclew Thereristhe documentary evidencesings ... . s

the bundlé and.there is the evidence, such as‘it is, of Strachan.; He admitted-that title was; -

issued to Warren, that she:had-a'licence and. had imported thesvehicle and that'neitherher < o - o -

nor. Thomas had made’any payment in.regards to the entry:of the, vehicle, intorthe‘island. .. -

There is no-evidence that Strachan or Thomas- ever: had- legal ~ownership' or-even.

beneficial.-ownership: of: the. motorcar:., ‘All..the available.evidence: pointed: 4o Mzs.as.. . -

Warrends.ownership of the vehicle: Tmportantly,the registration-booklet wassimhername.x - - - - .

‘It is.true. that:there.ts authorty for the proposition.that theugharegistrationsboekletismot, - -
a conclusiverdocament of title, it does: providepowerful-.evidences.of‘ownership.; Ini.-

Bishopsgate Motor Finance Corporation Ltd. v Transport Brakes Ltd {1949T1 AlL -

ER:37, Denning L.J:{as he then was) at.page-46 said::, .-

[t seems.to me-that:the system of registration books. for.motor.cars,.if.
properly worked, should do:a- great deal to protect both the true ownper and=.. ... ww -
the innocent purchaser. The registration book of a car or the “log book™as ’
it is called, may-not itself be a document of title,.but it is.the. bestrevidencer«
of title™. ..

Luckhoo. J.A.. inithe Cout: of Appeal.decision.in Henriques: and Another-v United..

Domimion_Corporation (JA) Ltd-11-JLR 481, at page 15 in referring to submissions,

made by counsel noted:. . ..

“Counsel.for the appellant. contended.that. the registration. book.relating to. . -
the car. though not a.document. of title. is the.best.evidence .of. the.-..
ownership-of-the car: Eurther,. counsel urged, assthere.was.no evidence -
prior to.January. 31, 1961, Simpsoniwas ever in.possessiongfithe caryandz . .
indeed there was evidence that up to the end of November 1960, Hugh had ..
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been seen-driving the car-and.had been issued on December 81 1960y withe
“a substitute licence disc; it could not be urged that there was any evidence
that Simpson had title, possessory or otherwise. to confer on UDC in

- 1960: I think there.is much: force. in. counsel’s  conlention that in light.of

the subsequent discovery of frauds of a sunilar nature perpetrated by
Simpson on the UJDC. in relation.to motor cars which at.no time.were.in...
the ownership of Simpson: it was-more: probabile: than notvthatun-Octobee -~
1960.. Simpson was not the lepal owner of the car™ - :

[n the instant case, thereris.evidence-coming: frome therdefendantiand. trome.Strachan’ thaty-. -

the. car was registered” in- Warsen's' name... According: to- Strachan: the- arrangement. .-
involving-himself.» Thomas and: Watrern was that sheswould: be* givenitlein:hermanvesin. -
order to use.her inrport licence.. Even assuming this.to have been srue. whieh.l:douht. itis

* difficult:to- understand. why either or both- of them-would not have asserted: the.right-to: -+
heneficial ownershipowhen they were aware: that the.carseassheing. sold: tovBryade - Theyt:

certaindyv-could Hiave asserted thetr right by-an action taavoid the title or fora declaration.

[ that regard it should. be borne:in mind thét:section: 23-af the Salé.of »coods. Act states: -

When:the-seller. of’ goods-has a.vondable: titke- theretosbut this-tiderbas:nat .
been avoided at the time of the-sale: the-buyer-acceptsia good-title-to-thes
goads, provided: he buys them. in:good faith. and: withoutr notice -of: the -
seller’s defect:of dtler

- The. fact is that. there; was no+ evidence: that ‘Mrs: Warrent’s: titles was: voidable-and. mis.
patent that a mere-assertion of claim 1o ownership cannot make it-voidable.. Nor is there:
anv. basis. forr the proposition:that the-defendant . was under.a duty to launch. extensive.”
investigations—once -it. had been. satisfieds as: to -the validity and authenticity of the «
documents presented to it by Warren. In any event, there is no such pleading by the-.

- - Ctaimant and: no credible evidence in that regard. I am satisfied. that the defendant..:
pursued reasanably diligent enquiriés as to- the title to the car-including discussions, with. " %™
the Commissiorer of Customs. | am accordingly satisfled . that the. defendant had -
acquired:the car in good faith and without.notice of any defect in Mrs. Warren's. title, if.
indeed there were such defect. But I would go further and say that even if everything that
Strachan said was true about the arrangement with: Thomas and Warren, I would still be

prepared to hold that by their own deliberate actions they.had:.clothed: her with-apparent: <



‘or ostensible authority and cannot now be heard to say otherwise. There is no question*

but that.the defendant-had: acquired: good-titlesito. the motor car...» -, -

Whether the ruling in the RM ‘Court:and thé order of the ma'gi'strate,'1‘*affc’ct‘-‘«-=‘civil;%"-.s,-.‘,
- liability. % o

- Section-66/of-the Larceny  Act.provides: .;

(1).If any: person guilty of any such:offence:as is mentioned:in this. Act,. in-stealing; +,
‘taking,. obtaining, extorting, embezzling, converting; having m- his possessionzor-. - .
disposing. of, or. in knowing:receiving, any property; is-prosecuted:to conviction - .

.~ by-oron behalf of the owner.ofi such. property, the property.shall-be.restoreditosthes j - . .

_ owner, orhis represantatlve .

(2) In'every case:in-this section referred to, the court before whom. such offendcr is. e
convicted shalk have power to.award from time:to.time writs of; resututxonfcr said#z
-, property orto order therestriution thereof ina summary mamersis < oo . e

Provided that where goods as defined in-the Sale of Goods-Acthaveibeen:

~ obtained by fraud or other: wrongful*‘means not-armounting;to-stealing, the:property;s. .
. such: gaods:shall not revestin the person-who -was. the.ownerroft thergaed&r: orhisy;
- personalrepresentative, by reasom only of the conviction-of the;offenderone oy

.. Further, section 24-of the Sale.of Goods Act provides:. -

.. Where:goods.-have- been-stolen.and: the soffender” has: beempmsecuiedeﬂ
conviction,..the. property in.the. goads. so stolen.revests:in the:person.whe - ..
was the owner.of the goods or his personal representative, notwithstanding:, .-
any.intermediate. dealing. with them,. whether by salesin: mark:et overt or L. -
otherwise. .x-

NotwithStandﬁ-ig'ﬁany ‘enactnent:to.thecontrary;: where~goods have-beem,. - &
obtained by fraud or other wrongful means not amounting to larceny, the- "
property:in such goods shall not revest.in the person who was the ownerof .. &
the goods, or-his:personal:representative.by reasomn: only. of, the. conviction: .
of the offender. . ..

It would seem"that on-a proper-construction of these. sections; when'a person has been -
prosecuted to conviction where. the .goods. have been é‘&o_len, there~ is -an aﬁtéznatic""' _—
revesting of ownership-in the:true- owner, - Where the' goods were-obtained- by fraud-or ' .

- other'wrongful:means, not amounting to [arceny,.there is no.automatic, revesting, by, virtue .. . .
only of that.conyiction:, In;any event;:the-revesting, 18:to.the persony who: was.the true.. -

OWIEL.
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: (as he then was); and. Reid J. This. it-is to be noted. was more than a year after the: ¢ar

L the mstant case, the Resident Magistrate accepled a plea of guilty to larceny and

-~ thereafter ordered the return of the. goods to M. Thomas.. It is.to be remembered.that. ag=.> - "o

Pumtend {asche then was) observed in the case invoblving this same -vehicle-cited below; .

- larceny is-dnolfence-against-possession and-thererwas.no information. that-any evidence - 7o
Chads beerns ded. befare  the magistrate . concerning . Mrs. Fhomas. having .ever beens my»

L RISSESS IOt 41 thisscourt, there hassbecn evidence to thescantrary: that Thonras had nevers .

JeeH, seem. I posséssionsof that car:. - One” may.only. wondey whether the: matter- was. . -

*properyaired: before the magistrate: sorastougiveshing thesbenedit of. fullisabmissions o - 4 -

the implications of the relevant-sections of the-two Acts.

. Iz Seems.however. that they would. Rave® had: to.-expose themselvescas breaching the law.> 4~

and wouldinot have been able. to. showclean: hands. In.that regard; see nyy comments.
below- on: a:relateddecision in.the Fult*Court- on ancapplication: for mandamus by Mi:

Thontas.«.f8 -

But. I-do oot express this view lightly because ivshould: be noted that this-vehicle. was the -

- subject matier:of an: application:for. mandamus.at-thes instance’ of .the: 3™ Third' Party. © ~*

- Percival THomas. in-the: Full. Court of this:SupremerCourt:: In that-matters: Suit: Ne=M- 0391~ .

0i' 1994 (R v.Commissioner of Inland Revenue, Ex Parte Percival Thonvas) delivered

on 6% day of December 1994: Thomas had.sought an.order of-mandamus to.compel thes -

Commssioner of Inland Revenue to register the said.vehicle in-his-name: The hearing: -
was- on: December 6, 1994 before the Full Court, Rattray €. J. (Ag) presiding, Panton J. .- ©
had: beem;ordered Lo be delivered to.Thomas. by.the Resident Magistrate at-Sutton -Stregt’ »- ~

{September 1993).
Upon reading the judgment ‘of the court it seems that the court heard much. of the same

evidenee which was.adduced before me. Panton J. writing for the court stated, and the

finding is clearly borne out by the evidence in this.case;.
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There. was a money transaction between the Warrens and Strachan.
According to. Strachan, .‘an .agreement of US$70,000.00 .was finalized

between . the. Warrens:and:myselfiregarding thacusing - of stheir:lieenceconr., ~ -~ o0

Mr. Thomas® behalf”. Certainly, even if this agreement was notllegal; it

would -« seem..-that. the:-applicant<«would »be: taintedsby itse apparentv S

uncleanness

His..Jordship™s- cﬁi‘efully; framed - understatement, .while.. untypical: ofshissusual robusty- .-«
approach, is inordinately instructive. I'adopt it.unreservedly and: am-in.little. doubt as toks .

the application'of the principle;.ex.turpr causa:nonoritur.actio, in:these: cireumstances. .« o, o =

[ also. adopt ;foﬁ’%he ‘purposes .of this decision-the dictarof the-learned’judge where: hies
refers to the provisionsof the Larceny Act, in the following termsz;; » »

“The~learned Resident . Magisfrate”s. Order- formed: the.; basis “ofthey,
applicant’s, request. There is no doubt that a Resident. magistrate has.the-:

authority. tc order restitution-of goods. upon the: conviction. of a: person ofors, b

larceny. of such goads;v,_Sectmn,_Gﬁ..of,ﬁw Larceny. Actiteads thus: a0,

He: then. recites the.provisions..of. the .section..whichizhave. been: set .out. abovet: He: .

continues: 4. ..

-These'-provisions:»indicater- that « the. Residem» Magistrateys; powenrdssss . - - ;.
conditional. om there being. evidence ofiownership. In. addition,.it has.tobe o -
remembered that the offence of larceny is an offence. against. possession,
not.ownership:. It follows:that the.complainant whose name appears on:the . -
particulars of.offence in.amindictment: for<larceny isinot:;necessarily the ..~
OWner., «. ' -

In the instant case, the facts that were before the learned Resident ‘
Magistrate did -not-establish .proof of ownership-in Percivak-Thomas.: It is . =i
doubtful: whether even possessionwwas. established~ in..Percival. Thomassw:. v
This. latter. . consideration. is, however, not a. matter. .for. debate. or .
determination before us. '

If the {earned judge (Panton §:} was-correct and 1 have no-doubt that heswasg:thendhere isc s 5,5+, .

a.real: issueras«to-whether- there was.any. basis-for-accepting awplea .of: guilty-to.darceny .. .-

rather; than-fraundulent-conversation: -And- if that-isteorrect; . the<order: for the “return’i:of

the carmust-have beenultra vires.s « |
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Al the end of the day-the question in this trial 18 Has the Claimant proven its case-that thes. -
detemdant breached its contract to sell the motor car in issue or breached any implied

- erms- ol theagreement?.

In the” AmendedsStatenent of Claimy there 1s- by fact no. avermentthat the- deféndants: = L. -

brokesamy: contractrwith:the claimamt.<Chere is:an averment that.there-was. a breach ofan». - ...

- impliedterm.orreondition -being. thatthe: defendants. hadea rghe o) sell andi that: the. -

-clumant. weuldihave quiet-possessiony ‘There.ts nothimg. in: thesparticulars which.indicate

~lhovwend indéed there were:suchany: such-conditions e terms. cither,was breached. [Fhes . -
only allegation ter suppost: this-is. therseizure of the: vehicks-by the.police; then it scems to-: -

- me: that the claimant must show-that the: seizure:was a:proper.one. - Not only:is_thereqany. -

- such averment. there-is.ne.evidence. of that: _[.wonld:hold- thatz oo that basis glone.the.
claimant’s case-must-fail. | accordingly- give judgment.for the defendants on:the claim .

with costs-against:the claimant. to-be agreedior taked. - .

I should also note-that that the claimant’ s-statement of clayme.i its particulars: raises:“total - - .
tatlure of Consideration™ ‘However: there ts no plea of 1o1al failure. of consideration and.
that cannotrbe aised.as:"particulars? of breach. of the:conditions articulated abover. Total~. -

fatlure of constdezation doesunotrepresent:parttculars. of abreach.of awamplied.terny: .-

[ also award:judgment for thes defendants against the 2" ¢ and: 3™ Third: Parties-om: their:
counterclaim-and T award costs on a. full indemnity-basis to the defendants againstthe 20

and 3™ Third. Parties.

ROY K. ANDERSON .-
NOVEMBER 10, 2006 .-
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