jgikﬂlﬁ*bﬁ&LAi Qioc>k

JaMAICH

il THE COURT OF APPEAL

RESIDENT MAGISTRATE'S CIVIL APPEAL HO. 21/9¢

BEFOKRE: THE HON. MR. JUSTICE CulkEY, J.i.
THE HON. MR. JUSTICE WRIGHT, J.i.
TH HOW. MR. JUSTICE GORDOW, J.A.(AG.)

BETWEEHR MICHELLE BROWN PLAINTIFF/APPELLANT

AND ENOY CLediKE DEFEHDANT /RESPONDENT

Mr. Dennis Morrison for the sappellant

Respondent not present or represented

lst Cctobexr, 1950

CLiREY, J.k.

This i1s an appeal against a juCgment ¢f ovne of the

sident Magiscrates oo the pavisn of St. Jaaes, sicting in

entego Bay uin the lacn of May, 15906 winereby ne entercd judgment
fur the plaintiff in the sum of Three Hundeed Dollars ($300.00)

tor assaeult and batitery.

The pleintiff's claim was stoated ian the felliwing

form -

“ The aintlff claims to recover

feom the befendant the sum of Six Thousan. |
Dollavs {950 ; anu for damages for Z
ASSHAULT & for that on the lBtn day of ;
June, 1980 av Gloucester Lvenue in the ?

Parish of Saint Janes the D 2fendantc
viongfully ond unlawfulily assaulted the
Pleintiff thereby causing 7uu¢ly naim to
the Platnciff as a result of wihich the
Plainviff sceffered pain in mind and body j
and was forced ©o incur expenses both 3
medical and othervise,” |

One of the [irst ubservations we wouly make is that on the

record, there is a fallure to nete the Jdefence of the p

cey which

i3 the required praceoice in the kesident Magisvrate's
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Toe law reguires it and we uald rongly recomaenc chav Resident
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Megaigirates should adhere to che rules of practice in

that court.
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See pectlon 124 Judicature (Resident Maglutrates) sci.
The defence should e stoted ovrally as s reguived unless, of
course, Lt is a special defence which nust oe wn wriving

and would then be recorded in the noves of evidonce

s far s uthe ciliyrcunstances of cthe cuse o, the

plaintiff s evidence was o the effect that es she wus walking

on Gloucestcer Avernue at the matecral time Ln company witl scome

f o

other pérsons, she was approached by a uniformew police cvificer

and chis appellant who aleo is o police ¢fficer bur who at the

time was not in uniforwm. The uniforned police officer said
Ham to show ne documenc o Ger. He never complied witli that
cequest end therealfter there was a verbal passage-of-arms and

o fyacas in which tlie
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cn tnat sport cutuline of the wvidence chav at the time of the
alleged incident the appellant was acting in the execucion of
his duty, at all events the purported exevcise of hisg duty.

)

¥y virtue of the prouvigiens of section 33 of the

Constaoula Porce ot whichh gtates as follows:

BTy,
Y

action Lu D¢ oreought agains* any
constaile for any act done by him in tha
execution of hes Jduty shall be an action
on the cuse as for a test and in the
declaration it shall be expressly alleged
chint such acu was oune exriher maliciously
LW reasunable or probable causce

e

and if av the crial of any such action the
plaintifi zhall fuil wo prove such
allegocicn he shall be non-suited or a
verdict shall e given fur che colendant,”

certain allegatiuns musc Do pleaded.

short point taeken this twrning by Mr. Horrison
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and which was talen befure the learned Resident Hagistrate wa

ihat there was @ failure to cumply with che ceguivement of

that he had a bench warrant for her arrest, whercupoun she asked

assaulc took place. 1t is plain

)
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Section 33 as to pleading and the consequence of nun-cuipliance.
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The leavned Kesident dagrsirece in Dis reasons declined o accede
©o the submissicn scaving that -

"IL L% not every act cunnitted by a

poulice cifficer ds cummitied in ¢
2rucution of his oifice altiicugh he
may be on duty, It 1s his duty to
apprehend persons found cenmitoiag
any oifence or wilohm may be charged
with baveng coawmoalcted any offenco.’

Al

Then he wene on o fing in the cndg -~

ot othe vime he wos not aeting in the
execution of his office and cherefcre
ciie plaintiff was not reyuicred to

plea vhat he nad acted waliciously ur

without reasonasle or probable causel”

in my jucgment, the lelrned Desident Magls.rate fell
into errcor. Buxecution cof his wffice in this context weans also

purpurted execution of his office and thele was nc guesiiun on
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wit this officer at least purpurited to
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ctinyg an Lhe execurvion of his oifice, or
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might well have

been woing sco improperly but che veguircment is, so long as he

L8 wischasging his vifice wiether wrungfully or not that

Jeclaration a8 1t is calledc in che gseciuaion, mase be

alleged., Zf vhat is not dgone certain consequences folluw and
in our view the lewined kesident Magisirate eryred in not
cumplying with the mandatory provision of the secoion.

In my view therefors, che wppeal must be nllowed auc
his dudgisent seo aside. oL owould enter judgument for the defendant

35G.00.
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with coeses and fix the costs of fppeal in this court

WRIGHT, J.i.

1oconcur with the decision of Carey, J.iv., and need

adu nolhing noce.

GOKDON, J.i. (aG.)

L also concur with the judgment of Cavey, Jd.a., 4 have

“¢

uwothing to add.



