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IN THE COURT OF APPEAL

SUPREME COURT CIViL APPEAL NC. 73/91

BEFCRE: THE HON. MR. JUSTICE CAREY, J.A.
THE HO¥. MR. JUSTICE WRIGHT, J.A.
THE HON. MR. JUSTICE DOWNER, J.A.
BETWEEN LLOYD BROOKS APPLICART/APPELLANT

AND THE DIRECTOR OF PUBLIC

PROSECUTIORS 15T DEFENDAKRT/RESPONDENT

A N D THE ATTORNEY GENERAL 25D DEFENDANT/RESPONDENT

lan Ramsay, 3 rt Samuels & Mrs. J. Samuels-Brown for Appellant

instructed 'y Mrs. Valerie Neita-Wilson

Lloyd Hibbert Deputy Director of Public Prosecutions

& Miss Deborah Martin for The Director of Public
Prosecutions

Lennox Campbhell & Lackston Robinson for

The iAttorney Ceneral instructed by Director of State
Proceedings

3rd, <th, 5th, 6th, 7th, 10th, 1lith,
i2th February & Sth aApril, 1992

CE.\REYg ch‘i.

The appellant, a registered medical practitionexr, was
dismissed of a charge of carnal abuse at a preliminary examination
held in the Resident Magistratg“s Court for St. andrew at :dalf Vay
Trew on st May, 1991. On Gtﬁ June, 1991, the D{r@ctor orf Public

Prosccutrions appliod for, and obtained under saction 2{2) of the

Criminal Justice (Administration) act the consent of a judge of thoe
Supreme Court to the preferment of an indictment on the same charge
against the appellant and at the same time, obtained a warrant for
his arrest. The appellant was duly arrosted and brought before a
judge sitting in the Home Circuit Court on 17th June, 19%1 when ho ,
was raleascd on bail. LBy reason of all these proceedings taken by
the Director of Public Prosscutions, whc appcllant sought relief in

the Constivv:ional Court.. Ge besoughi the following orderss
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“4. 1. A DECLARAYION THAY the granting of
an indictment against the applicant
in the circumstances of the instant
cas¢ 18 a contravention of the
protacition of Law given by the
Constitution under socticn 20(1)
thoreoef,

<;} 2. & DECLLZKATION THAT tho proceedings
” whereby ihe afore¢said Indictiment
was obtained are in brcach of
Section 20(2) of the Constituticn
and are in contravantion of itheo
applicant's right thzrounder.

o 4 DECLARATION THAT the aforesaid
proccedings axe in breach of Soction
20{(3) of the¢ Constitution and arc
in contravention cf the Applicant.'s
right thorcundoer.

alternatively and/or in addixion,

4. I DECLARATION THAT the aforusaid
- procecdings are in breach of
(\} Section 20{(4) of the Constitution
} and are in contravention of the
applicant's right thercundor.

5. A DECLARATLION THAT the dpplicant's
right %o personal liberty under
section 15 of the Constitution has
been, and iz being contravened by
the aforesaid unconstiturional and
invalid procgedings, and Ly the
granting of an Indictment against
him, his subseguent arrast thereon
by warrant and his being held to
pall thoreaftox.

C) ©. A DECLARALTICI THALT the intituled
= Voluntary 8ill of Indiciment and
Warrant ars null and void by
r=2ascn of thoe contraventions of
Soction LY and Section 206(1),(2
{3) & {(4) and Section Y94 of the
Constitution.
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A DECLARGSTION THLT the Applicant

18 entitled te compensation from

the State ag rodross for breaches/
contraventions of hisg Constitu-
tional rights to personal liberty
under Section 1Y% of che

Constitution and to the protecticn
<:  of the Law undcr Section 20 thoereof.”

He also prayed for compensation and other conseguential ordeis which
I need not rocite as apn unnecessary prolongation of this judgment.

in sum, the declarations sought asscrted that the proceedings

initiated by the Directer of Public Freosccutions infringecd
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fundamental rights enshrined in sections 20(1) to (4) and
section 15(1} of the Constitution.

By an order of the Constitutional Court, Rowe, C.J. {(Ag.),
Clarke, J. & Wesley James, J. (Ag.), dated 28th June, 1991 the motion
was dismissed. Hence, this appeal to this Court.

in this appwal we arce not concerncd with the merits cf the
charge against th: appellant nor even so nuch, whethor theroe were

reaches of natural justice principles simpliciter, in the procecedings
taken to prefer the indictment against the appellant and to bring him
before the Court Lo answoer the charga. Rathex, our cencern is whether
the alleged irrogularities of procedurc and alleged breaches ©f natural
justice constitute infringements of fundamenial rights within

section 20(1) to (&) and section ib5(1l) of the Constitution. Thuse

provisions are as set out herzundor:

TaL e~ 1) Whenover any person is charged
with & criminal offence he shall, uniess Lhe
charge is withcrawn, be afforded a fair
hearing within a2 reasonable itime by an
independent and impartial court ostablished
by law.

{2) ALny court or other authority
proscribed by law for the determination of
the existence or the extent of civil rcightis
obligations shall be Independent and
impactial; and where procecdings for such a
determination arc instituted by any parson
before such a court or other author.ty,
the case shall be given a fair hearaing within
a wecasonable time.

{3) 411 proceedings of every court
and proceedings relating to the determina-
ien of the existence or the extent of a
person's civil rights or obligations bofore
any court or other authority, including the
announcenent of thoe decision of the court
ox other authority, shall be held in public.

{4) Wothing in subsection (3) of
this section shall prevent any court or any
authority such as is mentioned in that
subsection frem 2xcluding from the proceedings
persons other than the parties thareto and
their legal xepresentatives

{a} in interlocutory civil procecedings;
or

(b} in appeal proceedings under any law
relating to income ax; or
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“ (c) te such extent as Lhi2 court oz
other authority——

(1) nmay consider necesssry <o
expedient in circumstriaces
where publicity would
judice the ipnterosts ¢

<jw justice; or

(11) may be empowered or yigaired
by law Zo do so in *the
incereste of defonce, »Hublic
safaety, public order, public
morality, the welfarve of
persons undoer e ace of
twenty-cnu yoars or the protecs
tion ¢f the private lives of
persons concerned in the
proceedings .”

T5.— (1) We persen shall be Ceprived of
his pecysonal libercy save. as mavw il cay »nd
thz following cases be authoriged b7 low—

(¢) for the purpose of bringing hix
before a court in executiorn il

the ordcr of a court; or..."

# con7enient starting point is o consider the contraventions
alleged in respzact of which declarations wers 3. wht. Thoe provisions
of section 2¢ embody natural justice provisiors lcr the purposa of
securing a filr trial whether of criminal cherges as to subscction 1

thereof or of civil mattcrs as to subsectiocon 2. Iin respect cof the

latter category of matters, 1 inciude the roseluviion of matiers

2
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batween parties before quasi-judicial podies, such as the Indusirial

Digsputas Tribunal end Keny assessment Doards. Witn respect to

.

section 2uU{(l) and (2}, the right being sccured, s that tc a fair
hearing with:in a rzascnable time in thease courts or quasi-judicial
bodies by an iadependent and iumpartial tribunal. involved in the
concept of a fair hearing, is the right te bo henrd and to have legal
representaetion Lf the party's financial posicion #llows ic. Thus in

<\,¥ the case of ¢rials, both criminal =na civil, the sudl alteram paitem

rule is appl:cable. Adcquate notice should be given to allew the
party time tr. poepare his case. The trial shcul’. be conducted
according teo a»propriate procedures and rules »f cvidence. Thers as
thus an cnus o1 the party aggrieved to show in what way this richt

under the Co st tution has becn infringed, It i not ercugh for the
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party to show merely that therce has been scome breach of ¢ principle
or principles of natural justice. Finally, it should bc said that
the Constitution provides redress for such infringements i1f, and only
if, no other means of redraess exist ¢ sce the proviso to section 25
{z) of thg Constitution and the observations of Smith, C¢.J., in

Grant v. D.P.P. {1979} 2% W.i.R. 435 at pagc 246.

With respect to section 2u3(3) of the Constitution, itbi

)]

provision spoeaks to another facet of natural jus:ice viz. that
hearings in the criminal and civil courts and guasi-judicial bedies
are: opan to tha public. The “proceedings" »rationed in £his provision
relate to the courts cor cother authorities mentioned in the preceding
subsections (1) and (Z2) of section 20. If the scction is read as a
whole, it is plain that this must be sc. iny view, section 20(4)
allows restricted hearings in certain circums’.ances.  iIn other words,
courts have a right to exclude members of the public. Underxlying
section 20(1l) to (4) 1s the notion that the partyv oxr parties whose
right is being considered, 1s or are, entitled to be present. The
exclusion of such a party or parties from the proceedings by ordaer of
vhe court, would plainly amount to an infringement of the right to a
feir hearing. But I am not able to appreciate how such anlexclusion
could come within the limitation on the right te a public hearing
under section 20(3) ox 20(4) of the Constitution as was suggesited by
Mr. Ramsay.

Since we are dealing with proceedings leading to a criminal
charge, the subsactions which have a bearing on the present appeal
are section 20{(1J), (3) and (4), not sazction 2((2). The proceedings
taken by the Directer of Public Prosecutions pursuant to section 2
{2) ¢f the Criminal Justice {(administration) act involved the filing
of an ex parte summons supported by an affidavit. That provisicn
is as follows:

".——(2) o indictment for a: offence
shall be preferred unless the prcsecutor or
othiex person preferring such ind!ctment has
beun bound by recognizance Lo prosecate or

give evidence against che person :ccused of
such oftence, or unless the person accused




"has been commiitted to or detained in
custody, or has bzen bound by recogni-
zance to appear to answer Lo an
indictment to be preferred against him
for such offence, or unless such indict-
ment for such offence be preferred by
the: dirxection of, or with the consent in
writing of & Judge of any of the Courts
of this Island, or by the direction ox
with the consent of the Dircctor of
Public Prosecutions, or of the Deputy
Director ¢of Public Prosecutions, or of
any person authorized in that behalf by
the Director of Public Prosccutions.”

This subsection relates wholly to the initiation of criminal proceedings

intended nec;ssarily Lo be taien in a court exercising criminal
jurisdiction. The proceedings were not in the slightest concerned
with "the devermination of the axistence or the.extent of civil rights
or obligations" cf the appellant which is envisaged in section 2¢(2)
ci the Constitution, The end purpos. of the proceedings by the
Director of Public Prosccutions to initiate criminal proceedings,
cnabled the oppellant's criminal liability for the offence of carnal
abuse o be determined. The declaration sought under subsection
2U12) must, plainly be seen as wholly misconceived. This conclusion
is inevitable on the plain meaning of the provision and I need say

ne nmere in this regard.

My. Ramsay's arguments which he deployed with no little
subtlety, proceeded on the footing thet the process used to obtain
consent to the preferment of an indictment and the granct of the
indictment ameunted to bieaches of the right to a fair hearing of the
appellant by the court in public. Sections 20(1), (3) ané (4) cf the
Constitution were the remaining provisions in respect of which
breaches were alleged on this aspect of the appeal.

i understood Mr. Ramsay as arguing that the procedure adopted
for the judge's conseni was veid, assentially because it dicd not
involve natural justice principles. He also sought to show that the
application breached provisions in the Civil Procedure Code but the
submissions in that regard were without substance, a fact which
learned counsel zppreciated, for in his final summary, he was at

pains to avoid any reference to them. The Civil Procedure Code
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governs tha piocedure in rclation be aciions and causes in civil
matters in the Supreme Court. VWith respect to ancillary craiminal
procaedings, for e¢xample applications for bail, the procedure
involves tne filing of summons and affidavits in support, buit ihat
1s adopted by practice from the civil side. Woxt he argued that.,
becausc the proceedings for consent were cx parte, a natural justice
principle vie. the right to be neard granted by secitlon 206(L) of the
Constitution had been breached. &lthough it had been argued as well,
that that void procadure breached section 20{(2), I have already
indicated vhat any reliance on that provision is misconceived and no
order in terme of that declaration sought thereunder, could be made.

He turned to consider section 2(2) of the Crinminal Justice
(Administyravicn) Act and the powers cof the Director of Public
Prosecutions under the Constitution and in particular, section 94 (u)
thereof. Ilie sald that the Director of Public Prosecutions had no
power to s«eii the consent of a judge: to an indictment znd
accordingly the judge had no power o consent thereto. The order
of the judgye was accerdingly unconstituticnal.

The final thrust in regard to breaches of sections 20(i), (3)
and (4) of the Constitution was made in this way. The appellant
by reason of his dismissal of the charge against him, had garnered
1o hims«lf a benefit which should be protected. He should nct be
made boreft of that benefit without being given a hearing or allowed
representation. He should not be ambushbed by secret procecdings ox
process, if I may precis the highly charged and colourful language

used by Mr. Ramsay. He cited Barton v. R. 5% L.L.J.R. 31. There

was thus, he said, an abuse of process. The Director of Public
Prosecutions had manipulated the process of the Court by applying
to a judge when he had constitutional powers co-extensive with that
of a judge. Further he had no ceonsituttional power to make the

applicat.ion.
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in relation to the pbreach alleged under section 15(L1) (&),
he argued thai the invalid and void proceedings led to the issue
of a void and invalid warrant.. There was no power in the judge, at
all events, to issue warrant at a time when there was o indictment
in place.
Mr. Hibbert put his response under four broad heads:
(1) Whether the Director of Public
Prosecutions was entitlad to make an
application to the judge for conscnt.

(1i) Whether the application was an
zbuse of process.

(iii) The validity of the procedure
adopted in the application to the judge
and the orders made by him as to the
preferment of the indictment and the
issue of a warrant, and
(1v) Wnether the reliefs soughi were
s#1llowable under secticns 15 and 20
(i)-(4) of the Constitution.
Mr. Lennox Campbell was in broad agreement with the arguments of
Mr. Hibbexrt.
i can now consider the rival argumenis. First, I desire

to say 1in agreement with Mr. Hibbert that even if the proccedure

adopted by the Direcior of Public Prosecutions for secking the

consent to the preferment of an indictment was invalid, and the order

made therceon was flawed, that would not be proof that section “U(1)
cf the Censtitution was breached. Neither the process nox the
order whicn flowed from it, could on any view, breach the
appellant's right to a fair hearing within a reasonable time. This
right comes into being when a person is charged. The process
adopted by ihe Director of Public Prosecutions, the heayving itsclf
and the order made thereon, all precedad any charge against the
appellant. The fair hearing in seciion 20(1) of ithe Constitutlon
plaeinly r=fers to the hearing cf the chargye before a court; in

othor words, the trial of the charge iiself. It is essential to

3}

have clearly in mind the fact that the appellant secks ceonstitutional

redress; he 1s not invoking a reomedy by way of judicial review into
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a public administrative law issue where natural justice breaches
simpliciter are being considcred.

Next, 1t 1s necessary to consider, in regard to section 2(2)
of the Criminal Justice (administration) ict, whether the appellant
was entitled te be present at the hearing before the sudge. Did
he have a cight to be heard? Could the matier be heard ex parta?

There is no right to be heard while an accusation is made
unless some siatute so provides. Her has there ever baen a general
rule that an intended defendant musi be advised of an intention to
institute criminal proceedings against him. It is when the
accusation is made, ithat the right teo be heard arises. The
accusation is given answerable existence when the information is
laid or th: indictment preferred. Aspplications te Justice of the
Peace to lay a complaint for threats and for the issuc of a warrant
to apprehend tha person charged have never been regarded as a
breach of natural justice. wor would such a éefendant be entitled
to a declaration that section 20{l) of the Constituiicn has been
infringed.

There ar« no rules as there are in Bngland prescribing the
procedure for the consent of the judge under secition 2(2) ot the

Criminal Justice (Administration) Act; sec¢ for example the

indictments (Procedure) Rules 1371 (U.K.). Lt is not without k
interest that those rules do not give the proposed defendant an \
undoubted yright of audience and as Watkins, L.J. notad in

R. v. Raymond [i%86; 71 Cr. app. R. 151 at p. 157 - High Court jJjudges

have been considering such applications by an ex parte procedure
since 1i859. It was stated in that judgment that even if the
defendant were present, he could only be heard on the issue of
whether the judge should determine the application feor leave to
prefer a bill of indictment ox whether in the circumstances committal
proceedings shculd be undertaken.

i judicial process, as I understand Mr. Ramsay necessarily

involves nacural justice to its fullest extent., But that view is
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not supported in law or commonsense, The full application of
natural justice principles depends on tie nature and purpose cf
the judicial proceeding. I think the words of Lord Morris in

Wiseman v. Borneman {1%71; 4,.C. 297 at pp. 306-30% make that quite

clear:

£

My Lords, that the conception of
natural justice should at all stages
guide those who discharge judicial
functiong is not merely an acceptable
but is an essential part of the
philosophy of the law. Wo often
speak of thi rulcs of natural justice.
But there 1s nothing rigid or machani-
cal about “hem. What they comprehend
has been analyscd and describad in
many authoritics. DLut any analysis
must biring inco rolief rather theix
splrit and their inspiration than any
pracision cf definition or precision
as to applicaticn. Ve do not search
for prescripticns whicin will lay

down cxactly what must, in var.ious
aivergeni situations, be done. Thoe
principles and procadures are to be
appliec¢ which, in any particular
situation or set of circumstances,
are right and just and fair. Watural
justice, it has been sald, is only
‘fair play in action.' Hor do we
wait for directlons from Parliament,
The commen law has abundant riches;
there may we find what byles, J.,
called ' the justice of the common
law,"' "

Lord Reid n that same case, czxpresscd the view that there is
nothing inherently unjust in reaching a decision as to whother a
prima facie case exists 1in the abscence of the other party

(ibid p. 36g). Une of the factors which should be taken into
account ir determining whether the "audi altoeram partem rule" should
be excluded is:

"where an act or proposal is only the
first step in a seqguence of measures
which may culminave in a decision
detrimental to a person’s interasts
the Courts will gonerally decline

tc accede to that porscn's submission
that he is entitled to be heard in
ocpposition to this initial act.,
particularly if he 1s entitled to be
heard at a latcr stage.”

de smith's Judicial Beview of Administrative Acticen (4th edition)

p. 17%. That view accords with the authorities and commonsense.
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With respect, 1 entirely agree with the opinion of Watkins, L.J.,

in R. v. Raymond (supra) at p. 159 that:

11

... but this rule is not unfailingly
to bae invoked in every conceilvable
- kind of Court proceeding or initiation
C;} cf Court proceadings such as the

’ laying of an information, merely
because a perscon asscrts that he has a
right Yo be heard.”

The idea of a person being summoned to a hearing to dciermine

whether a warrant for his arrest should issue, cannot in my view be

taken scriously. Such an intimation to a proposad defendant would

be but his signal teo make a rapid exit.

in the i1nstant case, it is clear that the consent by t
(l) judge 1s a preliminary step to bring the appellant before the

where he can be heard and so gain the constitutional benefits
secured to him by section 28{(l) of the Constitution. it that
application, the judge is reqguired to act fairly, which means
should exercise his discretion judicially. Wo suggestion has
advanced that the judge in this case has not actad judicially

the aexercise of his discretion. In my judgment, it 1s not a

he

Court

he
besn

in

breach of natural justice that the proceedings b2fcre the judge

o

cr (3) or (4) of +the Constitution.

were c¢x parte. Accordingly, they could not infringe section 20(1)

This leads me to the guestion with which i© must next deal,

viz. has the Directeor of Public Prosecutions any power to apply for

that consent to the judge under section 2(2) Criminal Justice
(administration) act. Lf the Direcvor of Public Prosecutions

nc power tc apply, then the judge had no power it grant; thus

vhe argument on behalf of the appellant. it was argued by the

U J
S

appellant that the Criminal Justice (Administration) sAct must

had

ran

be

read against the backdreop of section 94 of the Constitution with

regard to the powers of the Director of Public Prosecutions.

Section 34(3) provides:
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“94.,~—(3) The Director of Public
Prosecutions shall have power in any
case@ in which he considers it desirable
30 Lo do—

(a}) to institute and undertcake
criminal proceedings against
any person before any court
other than a court-martial
in respect cf any cffence
against tha law of Jamaica;

{b) +to takec over and continue
any such criminal proceedings
that may have beon institvuted
by any other person or
authority; and

{c) io discontinue a* any stage
before judgment is delivered
any such criminal proceedings
instituted or undertaken by
himself or any cther person
or authocrity.”
and section 9«(&; provides:
{0) in the exercisc of the powers
conferrea upon him by this sccticn the
Dixrector of Public Prosecutions shall
not be subject to the Girazction o
control of any cother perscn or authority.”
Mr. Ramsay further said, that were the Dirccteor of Public Prosecu-
tions to seek the consent of a judge to the preferment of an
indictment, he would be acting subject to the contrcl of another
persen or authoraity. Additionally, we were referred to two old
cases bearing the same nomenclature in which a famous judgs declined

to entertaln the Lttorney General’s application for consent to the

preferment of ex officio informations viz. R. v. Phillips repcrted

in 1764 and 1747 respeciively at 32 Burryx. 1504 and & burr. 2089.
Lord Chief Jusitice Mansfield there held that the Attorney General
had a right himself to grant the application and accordingly, he
would not considexr such an application. by analogy it was said
Courtenay Orr, J., should not have granted what is tantamount Lo

a similar applicaiton, i.¢. the application of the Director ot
Public Proszecutions pursuant to section 2(2) of the Criminal

Justice (adiinistration) ict.
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Thoere is little doubt that the Director of Public
Prosecutions in his own discretlon, has the power tc prefer an

indictment. Lord Diplock made this plain in Grant v. D.P.P.

{19803 30 W.i.R. 2406, He puts 1t this way at p. 306,307:

W

... the meaning of ¢ 2(2}) is clear and
free from any ambiguity. It sets out
five different circumstancss in which
an indictment may lawfully be
‘preferred,' which means presented
for trial at a circuii court. 'Those
tive ways ares

First: when a prosecutor has
veen bound by recognisanc:s 1.0 pros-
zcute or give evidence against the
accused;

Secondly: where the accused has
been committed to or detained in
custody;

Thirdly: where the accused has
peen bound by recognisance to
answer to an indictment to be
preferred against him;

(These thres are rceferences (o what
Jjustices of the peace wera originally
required to do at the close of a
preliminary examination into
indictable offences under ss 3¢ and 43
of the Justices of the Peace Jurisdic-
wion Act: functions which woere gaiven
+o resident magistrates by s vée of
the Judicature (Resident Magistrates)
Acty or, in the case of murder or
mansiaughter, to the performance by a
cecroner cof his duties under s 20 of
vhe Coroners ict;)

Fourthly: where the inuilciment
has been preferred by the direciion
of or with th¢ consent in writing
of & judge; and

Fifthly: where the indictment has
pecn praeferred by the direction or
consent of the Director of Puklic
Prosccutions, the Deputy Director o
any other person authoriscod by the
Director of Public Prosecutions.

In their Lordships'® view as a
matter of constryucticon it is as
»lain as plain can be that the
Director cf Public Prosecuticns 18
cmpowered to prefer an indictment
at a circuit couri without the
necessity for there having been any
preliminary examination of the
accused before a resident magistrate.”...
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This means guite clearly that he does not need to seek the
congent. of any othor person. But what if he does? Does that mean
that he cannot seek the 'imprimatur® of a judger By this process,
is he acting under the conurcl cf the judge? Is he surrendering
his constitutional powers? In the first place, i do not interpret
“he cases of Phillips (supra) co mean that the judge would be
acting without jurisdiction 1f ho made the order. i would think
that the learned Chief Justice was saying no meis than that he
would nov ¢ngage in a pointless excrcise. dHe did nov say that he
had no powecr te grant the application but that he would not
encertain it and as a matter of policy or practice, he, for his
part, would never do so. Furthor, i cannot appreciate how the
judye's power to consent to the preferment c¢f an indictment can
be affected by the status of an applicent. The statute does not
in terms prescribe any such limitation nor is there anything in
the languege of the provision which rsquires any such reservaiion
to be implied, for it would amount tec an unnccessary fetter on the
judge's discretion., Wo such importation of words 1s needed to
give effect. to the subseckion. That subsection sels out, as
Lord bLiplock points out, five methods of preferring an indictment
which are, of course, alternative methods cof achieving the same
end.  But atr the same time, the rescrt to ong method does not,

as it seems to me, exclude resort te another. In Grant v. D.P.P.

{supra), there was a Coroner‘s inguisition ending in an open verdict

of murder but naming ne ong as criminally liable. Thereafter
the Director of Public Prosecutions filed a voluntary ball.

i would make one othcr comment in this regard.
Section 2(¢) of the Criminal Justice (Zdministration) Act enables
a judge to direct the preferment of an indictment. &An example
which comes readily cte mind 13 a judge's dicection to prefer an
indictment for perjury against a witness in a trial before him.

The Diroctor of Public Prosecutions, pursuant to that direction,

would act accordingly. Plainly, he could not properly be said to be
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submitting to the "direction or control of somc other person or
authority.” 1in my opinion, those words “the direction or authority
of any perscon or authority" are not applicable to directions of a
court or judge. The raison dletre of soction 94 () of the
Constitution is wo inhibit political interference with the
discreticn of the Director of Public Prosecutions. &Lny other
interpretation must, i suggest, lead tc a manifest absurdity.

in my judgment, therefore, the judge had the powor to
consent and accordingly his order was valid.

{ come now to consider the guestion of whecher the applica-
tion was an abuse of process. The cases are clear that a court
has the powcr to inhibit abuses of procsss which may cccur in a

variety of ways. In Connelly v. D.P.P. {1584} A.C. 1254 at p. 1301

Lord Morris of borth-Y-Gest observed:
" There can be no doubt that a court
which 1s endowed with a particular
jurisdiction hag powers which are
necessary to enable it to act
¢ffectively within such jurisdic-
tien. I would regard them as powers
which are inherent in its jurisdic-
ticn. A court nust enjoy such powaers
in order to cnforce its rules of
practice and to suppress any abuses
of its process and te defecat any
attempted thwarting of its procoss.”

Lord Devlin at p. 1347 expressaed himself thus:
"... in my opinion, the judges of
cthe High Court have in their inherenc
jurisdiction, both in civil and .n
criminal matters, power (subject of
course: to any statutory rulas) to
make and enforce rules of practice
in order to ensurs that the court's
process is used fairly and
conveniently by both sides. I
consider it to be within th’s power
for the court to declare that the
prosecution must as a general ruile
join in the same indictment charges
ihat ‘are founded on the sare facts;
or forms or are a part of the:series of
offences of the same or a similar
character' ( I quote from the Indict~
ments Act, 1915, Scehdule i, rule 3,
which I shall later examine): and
power te enforce such a direction
(as indeed is already done in the
civil process) by staying a second-
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"indictment if it 1s satisiied “hat
its subject-matter ought to have
been included in the first. I think
chat the appropriate form <of order to
make in such a case is tha. th
indictment remains on the Yile .arked
‘not to be procecded with,

Lord FPearce spoke te the same sffect. .n t.:at case, their Lordships
were speaking of the power of the court to .tay a second indictment
if it was ssvisfied that the subject-mastcer ought Lo have been

included in the first. In Bell v. D.P.¥. [ .i%; A.C. 937, the

Pruivy Council spoke to the power of proventiny avuse of process
when the renaewval of a charge after the ilan:: of a reasonable time

could amount o an abuse of process.

We wer: referred to an australinn <. @, barton v. The Queen
55 A.L.J.R. 3i where the High Court of .ust.olia debated whether it
was an abuse of process for the Attorne U2rsral to bring ex cofficio
infcrmations against the appellant withoul. olding preliminacy
hoarings. The entire Court hoeld, as § uanderstand that decision,
that there was no power to review the .ivitorr-zy Czsneral's discretion
and, that th2 Court nonetheless had a puwer Lo prevent abuse of its
process. The weight of these¢ authorities domonstrate that the
Court does possess the power to prevént an abuse of 1ts process.
That power 1s asgsumed to ensure a fair hear:ng to an accused person.
Our courts, in order to uphold the Constitut.on, have the
C&ﬁstituhional power to secure this proeasi 7,

So far as the circumstances of the presant case go, we are
not concerned with a re-trial: we are coenceaed with a proposed

trial. Thers was, it is true, committa. procesd) but that 1is

altogether dilferent from a trial. The dizeanrgs of the appaellant
at thai. procea:ding was not a verdict in his tfavour. Iits effect is

that no prima facie case has been found aga:ast him. Itv is

obviously no basis for a plea of autreicis acguit. Mr. Ramsay
says 1t is a benefit which should be protec :d. 1 see no warrant
either in principle'or authority for so holdving. It would be to
equate a discharge in committal proceedi.ngs sith a verdict of

acguittal.
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L is rerfectly understandable as occurred in Barton v.

]

The Queen (supra) for the High Ceurt of Australia te rule that

while the discretion of the Avtorney Goneral coulid not ba questicned,
the court cou .. navertheless guesrtion vhether it would be unfair

t0 permit & ro-iLrial to proczed in circumstances where the
aAtterney Goneral had preferred his voluntary bill. Butr I fand it
difficult, Lf vot impossibla, to say tinat whore ope judge has ruled
that an indicitr:ant can be preferred pursuant to section 2(2) of the
Criminal Justic?2 (Administration) Act, that another judgs could hold
that 1t would 2 unfair as an abusc¢ cf process for the trial bto
proceaed. Cleqsly, that would amount to¢ a judge of co-ordinat:
jurisdiceion s« tting aside an indiciment granted by his brother judge.
The position of judges of co-ordinate urisdiction setting aside

oX parte orders in civil maticers is well settlead. Sec the majority

judgment of this Court in The Minister of Poreign affairs, Trade

and Industry v. Vehicles & Supplies Ltc¢. and Anor. S.C.C.A. Ne. 10/81

-~ v

delivered 25ttt September, 1989 and Lorc Oliver's opinion irn the
Privy Council {i9%1] 4 All E.R. 65 at pr. 70. Bu® I am unawar¢ of
any authority which supports the view :that a similar power ¢xists

on the criminel side. Their Lorxdships :n the Corstituticnal Court

called attenti~r {6 R. v. Chairman Couriy of London Quarter

Sessions Ex pav!: Downs {1954] 1 ¢.B. 1 and the periinent obsarva—‘
ticns of Lord Goddard at pp.5 - 6. I do not think it is far fotched
to suggest tha:t the rceason in this case for obtaining the judge's
sanction was to preclude any argument as regards abuse of procoss.

Althouyh it is clear that the mochods of praferment in the
Criminal Justico (Administration) Act are alturnative mothods of
initiating a csimiral trial in the Circuit Court, committal proceedings
remain the normal, usual and accepted mothod, Ne one has suggcsted
otherwiss. Thes metheods of preferment by veluntary bill "by the
diraction of, «u with the consent of a “udge of any of the courts
of this Island cor by the direction or with the ccocnsent of tho

Director of Public Prosacuticns...” are and have been usad only in
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cxcgptional circumstances. W¢ the certaip knowladge of at least
wo membaers ¢f the Court, the last time (he Dircctor of Public

Pros«cuiions resorted to similar procecdings, was in R. v. Wilbourne

Walters & Edward Walters (i971] i7 W.i.K. 91. In my judgment, vhat

approach is cminently right and fair. It is only right and faar
that as a gcneral rule, any person boing triced in the Circuit Court
should not bg so triod unless first, thers has buen hold a
preliminary sxaminaticen. I agrae with the opiniecn of Gibbs and

Mason, JJ., in Barton v. The Queen (supra) at p. 3% that Lo deny an

accused the bencfit of commitral proceedings is to depriva him of

& valuable protection which is of advantage whather in corminating
proceedings before trial or at the frial. Eut the clrcumstances in
this casc wore altogether excepiional and justificd the course
pursucd by the Dirvsctor of Public Prosecutions., I am quite unable
for these reasons e agree that there was any abuse of process as
Mr. Remsay complained.

The gppellant also sought. 2 declaration undey section 15 of
the Constitution that his right to pursoral laiberty "has baen
and is being contravened by tha ... unconstituctional and invalid
proceedings ... and his subseguent arresw thoreon by warrant, ...°
The spocific provision ils in thesa terms:

"15.—(1) Ne person shall be deprivad
of hig personal liberty savae as may in
any of the following cascs be
authorised by law-—

(&) for the purposc c¢f bringing
him before 2 court in
cRecution of the order of
A court; oL ..."

Succintly re-statad, Mr. Ramsay contended thaib there were
invalid proccedings Lo obtain the issue of tho warrant, the judge
had no powsr 1o issu< any warrvant, and the warrant he ordered, was
invalid. The appellant has been deprived of his liberty in breach

of the Constitution. The warrant, it was further, argued, could

not have bean ordersd bacausce there was noe andictmont in axistence
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at the Lime of the order., He prayed in aid the practice as applies

in England. It appears in krchbolds Criminal Practice and
Procedure (56th Ed.) paragraph 197:

"197. Proceeding by bench warrant.

By a long ccurse of practice, it 1s an
established rule that any court of
recorvd pbefore which an indictment is
preferred and signed may forthwith
issuc a bench warrant for arresting the
party charged, and bringing him
immediately before such court, Lo
answer such indictment. oth Rep. Cr.L.
Commrs. 99; and sce Justices of the
Peace act, 1361.°%

£ person’s right not to be deprived of his personal liberty
is not, I would suggesi, absolute. He may lose his liberty where
it is authorised by law. Section 15{(1) of the Coastiturion lists

eleven cases in which loss of liberty is regarded as authorised

by law. 4Yhe situatiocn relevant to this case is 15 (1)(e) as
previously gucted but which I repeat for conveniences

"15.—(1) ©No person shall be deprived
of his personal liberty save as may in
any of the following cases be
authorised by law—

{¢)  for the purpose ¢f biinging
him before a court in
axecution of the order of
a court; ©0r..."

ihe order made by Courtenay Urr, J., was for the purpose of bringing

ithe appellant before the court. The eppoellant was brought before

the court in execution of the order of a court. When Courtenay Orx,

made the ordexr consenting to the preferment of an indiciment, he

had no drafi indictment before him. o carcful prosecutcr, ought as

o]

matter of course, to have submitted a draft for the judge's
scrutiny. but for the reasons given by the Full Court, with which
I entirely agree, I do not accept that the omission is fatal. at
the same tims a judge is being asked to give his consent to the
preferment of an indictment, good sense dictates that he be asiked
for an order to bring the accused before the court. Any court of
record has the power to compel actendance of persons charged

before it. 4“he practice in England dictates that the warrant
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can be issued if an indictment is preferred and signed. Historically,
in England in the times of the Grand Jury, an indictment comes inte
being when the Grand Jury returned a true bill. When it was signed
cy the proper office, the indictment could be proceeded with.

Ty

in Jamaica, the historical usage cor practice has been
somewhat different. &an indictment does not depend on the signature
of any “proper cofficeir.” In this country indictments before ihe
Circuit Courts ave signad by a Crown Counscl in the office of the
Director of Public Proseccuiicns and presented in court when an
accused is arraigned. It 1s signed on behalf of the Director of
Public Prosccutions pursuant to his authority to give such a
direction. if the accused dows not appear in obedience to his bail,
a warrant has te be issued to bring him before the court. & judge
of ihe Supremz Court, which is a Court of Kecord, has the authoriiy
to issue his warrant to enforce attendance to enable the ¢rial to
proceed within a reasonable time. Proper practice would reguire
that an indictmeni be befcore the Court at the time he makes his order.
But its absence does not, in my view, render the ordor ianvalid. ‘The
committal order puts the accused within the jurisdiction of the
Circuit Court upon an indictable offence. In my view, in this
country, the judge has the powar to igsue his warrant becausc the
accused is commiitted for trial on an indictable offence within the
jurisdiction of his court. Unlike the English positvion, it is
that faci which enables the judge to exercise that Cosrcivi power.
i would suggest that the signing of the indictment in E
the proper officar of the court to give life to the indictment, is
a rule of procedure empodied in subsidiary legislation. It plainly
1s not a rule cof the common law which we would be required Lo
follow.

i am also of the view thai the infringement in respect of
which redress is sought, relates to the appellant being deprived
of his liberty and occuxs at the time of his arrest. At that time,

an indictment as the evidence discleoses, was in existence. Coertainly,
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when tho appellant was brought before bbho court in execution cf
the warrant, the indictment was presentod. He would have been
aware of the charge against him and he was roleased on bail thore-
after. He was therciore deprived of his liberty for the purpese
of being krought before the court in order io stand trial on a
charge of carnal abuse which had been preferred against him. The
infringemcnt i.¢. the deprivation of liberiy of which he complains,
was authorised Ly law. Conseqguently, he has nc constitutional
grounds for complaint. Finally, arguments as to ilnaccuracias in
the wording cf ithe warrant, I dismiss as lacking any subsitance.
'hesce Llnaccuraci:s in no way converted the document into any
document other than an ovder to bring the appellant before the
court.

For these¢ reascns which are not dissimilax to those given in
the judgment of fowe, C.J. {(Ag.,) in the Constitutional Court, I am
not persuaded that this Court should interfere. 1 would accordingly

dismiss the appeal and affirm the judgment pelow. The respondents

N
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are sntitled to ~heilr cosus
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WAL GHY, J.h. s
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L hiave nec the venetric of reawing it eraft the judyments

&

O Carey anu bowner, JJ.A. anc agree che: the appeal must be

crsmissed. L will not, thererfore, wa prief contraibution

(:; ceal with all aspecis of the case wut will focus on Lhe guestion
!
GE Lhe DireCoor of Public Prosecurions sanik.iig the coasent of a

judgye of the supreme Court to che prefew inarcument o

bis question musce ve considered widchin ohe paramnecers of the

vi
o ¥

Lconstriiuticn o

evain! enpabling fnactnenis, namely,

Jamarca, whith is DRrakount ,auG secuion Lz of the Cramninel

JUSLLCR {AGHLLGLETNS Aot {eohie Colobioine ). The provisions of

o ey L -y

Live raQutal and ag

(v; ; PART 1. Cuuminal procedure
]
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(£} Ho indictuent for any offence shall
pe preirwrred uniess the p‘o e Cutor oL other
person prefsrring such indicuiient nas been
LounG Ly recognizance to yzos&cute oL Give
DVIGENCSs ayalinst the person accused ol such
gLience, Or uhliess Lhe Person ACCuULea Nas

N COMMLLTeG €O OF Jetalnua Ll cusweay,
bias been pounu by recogninance Lo appear
AnswWes LO an indictmeny Lo Lo prelfer '

’ hLm ror such cifence, o "nleﬁs such
went tor such offence we prererred Ly
sarection of, or with Che consent an
of a Juuge of any or wiae fourts of
30, OX 3y the da 'mn Gr Witﬂ Lhe
oL tﬁe Divector of
}ULy blrﬂcto; CL fubiic Prosacu-

Leand Al that
Prosccuiions.”

4 g

Fove sotuations ave herein ildeontified Do can i2sult the

preferment of an indictaent before a Circuiy Court. The Lirst
three ccntemplate the holaing of a Preliminary bBramaination as

well as & Covoner's These arse not relevant to present

Lvﬂ consideraticns., 1L 18 whe other two that are of concern, vViz:

8 indarctmeni for such offence
2 prefecrred oy the direction of, or with
the consent ih writing of a Judge of any
of whe Courts of this rslaod, ox

(%7 py the directicin or with the consent ok
che Dirvector of pPublic Prosecuticns, or of
the pepury Director of Public Prosecuticns,



Yoy oL ARy person authoyized in Lhat
benal? by the Direcror or Public
Proseculions,

But s0 far a. pLacilics goes,; these wwo Llanier [oaes

were emrnployed

cnly in exceptional cases tiie more normal course being by Preli-

Yoe o

LANArY Breniiatlon and, occasiocnally, by the Corener's inguisition.

icn of the Uifice of che Darector of Public Prose-

cutions {(Lae D.P.P.) ana the powers of che cfrice are to be found

i

L peoLion ¥4 of the Coasvitution of Jounelce
of whiich ars as follows:

Hhe (L} Wnere shall be e Dire
,cu““unq; whnose office

(¢} A perscn shall nou
Pula oo act an the cffice ¢ LECLor OF
rulblic Proscceuticas unless no is gualiilea
Lo eppCLnuaent as a Juaygs oi Jho suprens

R ctor of Pubi.c Frousecuriois
Biaé b o Al any cdase in whica fig:
COnSLGnTy At desivable so o do-

{a) to institutre QR
criminal procee
any person pufore any court

other than a ccocuri-martial
in regpect oi any cifence
agarnst the law of Jamaicas;

(b} vo take over = vontinue
Ay such criwminal puroceed-
ings thav may va been
ingtituted iy any person o
wnority; and

(¢) Lo Clscontiaus ot any stage
Derore JUAGIEOy. L& Qeliverad
any such criming
juscituted oy uncerigken oy
nzmself or any ovhey person
oy authoraty.

{4} 7The powses of the Director oif
PLalic Frosec u;an“ undexy suvbecction (3 of
L5 ERCULA0N Nay De exXercigea by him in
csoen o througn other pe
i an accordance with his

RN IR VUGRWR 63 ¢S 3N

L~

{5} Ywne powors conferved
0y Public Prosacutions by pal

5

purson ox authoritys

:tor ol Pubklic
L Le a public

gualiried to

proceeaines

SrHEOnE ACYing ulker
aieial or specs

. tiwe relevant portiois

al

the Lirectox
18 (b)) and
{¢) mubsectaicn {30 of this QCCL¢OL shall pe
vegtaed in him to the exclusion o any othex



u Provided
AN AN ™ ;:.O.\. .,«.L_{

TO WY LG,

Sie) of uho

.-,.uz & e

av whare any owier peirson
as institutew cizlanal
proces anﬂuy potaing in this suksection
cavent the withdrawal of chose
FOLLGS by or at uhe inziance of
TAAY POr soa or authority anc with the
leave of whe Court.

Ly tae exercise of Lhie powers
Goupon ik by this scction the
¢ Public Prosecuerons shall
ubjecit Lo wne diresction or

vl any othner person or autsorily.
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RS CONELruCLlun 0 the D.P.P.'s powers uhder 5eCciion

Codohrodis FLBt heed the caveat lmposed Ly section

G446

¢ the Comnsciturion of Jamasca (supre;. The guestion for resolu-

CAC, aB TG

WhLGh WYy RIOThers sre diVi

ig the scope oi the

wsuber 4 provision (supraj, tiat is, whethey the U.P.P. 1is incluc

amonyg the po

Lsons conianmplaceu by this provisica. Lo 18 relavant

TO NOLE Lhal woouoes the ULrice o the LL.P.F. only camwg inco

GO ACTINRNLS ,

”

DOWar 1D Provisions nuwabers 4 ana 5 {(supral) to

worded in rdentical terms, hae for a long tine

CHRECCLSOC GG Taliea upon by the Atitorney General., inaeed,

-

{acministrat
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Jhaneaiatesy

POWOEr 18 expreasea i aasncicesl teom

CrLIterencad

U4 Revisou Boeiticn of woe vaws of Janaicun, wie Criminal Jus

L) Law, Chaptes 63, which wes the law ain fores
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{z; 1o incictment for any coffence shall
De preferred unless the prosecuics or other
pergon preferring such indicument nas been
sound by recognizance to prosecute or give
ﬁvfd'ncm ayainst the person accusec of such
offence,; or unless the pex reon accused ha“
Been CONT'LLQu to 0z detalied L custouy
wr has been bouna by v"cogﬂ¢“oqce o appcdr
O o answer to an indictment to bo preferred
against ham for such offence, or unless
such ioacictuent for such offence be
p'@iﬁ“vnu by the daixection of , or witi tha
consent in wrating of a Juage of any of the
courts of whis {slanc, or by whe cirection
cx_with the consent of ner lolesty's
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st.oorney General of Lhis selivng, o of the
LUa.Clior-generel, or of bdy rgon nelainy
the cffice of Crown Counsal,”

P EWpna s s bupplxeaj

By virtue of the Constitution {(Transicr of Funciions) {aiLcoiney-

Generad vo DLieener of Public Prosecutions) Oreer 2Y%od sechion

aliz) of che C.J.8.8. was anenaed to substitute the D.P.P.

the hcrorney General. Ynus che D.P.P. now stendg in the shoeg
of the Acvtoraey Ceneral with respect o who conferment or those
Powers. O i73teresy, wien, is the manner .n walch L was per-
inssible for the Attorney General L0 éxsycise TIose powers,

Twoe cases i1a the eightecntn century sibalacly intituled

R. v. Phillios 3 Burr 1565 and 1767, waich came beifore the sane

Jucye  Lora Manurield, are ianstruciive on Lhe point more by what

was noc aong “.nail by what was done. 11
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General hag aoplied o tne Court foxr isave toe issue inforation
aUainst persons Loy misaeieanours. Laaeed, in the earlier of
Lhe twoe casng the complaint was that wins accused had taken step
Lo intluence the july i1n a case then bulors the Court end yeu

Lorg mansriicid aeclinec to grant the Au.oiney Genaval's

gaying that the Atvorngy General "must use D15 OWDL GLECHE

i Lhe seconc ¢ase Ne acted similarly anu L0r LAC sake redason
Znd in the course of this latrter case ne stated that he had
Yejectaea such o motion on cwo or three o¢oasions. Buo it s
significant what he 1s not reported once we have aenied or

uousted that the Attorney seneral was etv liberty to wove thne

Court., he Llelfit the Attorney deneral Lo use his undoubtea power

-

e achlieve his purposc. He was not assuaged by the Actorney

Al

General's pice in Lhe secona case ciuved {(supral that he hac

7

actea out of resgpect for the Couri,
£t iz clear that if the Court hud hela he voox that b
Gid neoi have Lhe powexr O entertailn tie KOLLOR it wouid noave 8o

pronouncead and lay the matiter ©o rest., Buh 1L 18 obvious that

the Court was oif opinion that boih itseli end the httorney

Gencral had similar powers and thaw, secondly, in uihe absenc:

8
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CcL any exceptionsl circunistances it would not use 1is powers., in

Ly opinion, tnerceiore, the guestion was ssttled over Lwo Centuries

&yo chac the Attorney General could so nove tne Couri and the

Court coule caitertain the wmobtion. Such woula have peen the

S

commen law up to the tame thac the D.P.P. wag supstituted for iLhe

Attorney eeneral. What difierence, if any, tasreicre, dia che

Congiitution introducey The Attorney weneial dic not operatrc
uncer any ceonsuatuitaonal stricture eqguivalent co secvaon 94(0)
0L the Congititucicin of Jawaica, what, _nen, o5 the effect of

section 94{e6;}y But berdcre consiceviny what guastion it i1s use-

o

ful co have 2 look et the duprene Coure wiich features in this
SLGULYY .

ection 27 of the Judicatuie (supceme Couirt} Act repie-
sents the Suprasme Courit ag aun analgam of sevaeral Courvs in

eALSTENnCS winn Lhat Act took efiact:
“L7.  dubject no subsaction (4} of
secuvion 3 the Suprenme Court shall be a
supericy Courv of Record, ana shall.
have enag exevcise in this fslenc ail
che jurisdiction, power ance autliornty
viiel ar the cime of the cosuencencnt
of tiis Acht was vested in any of the
following Courts and Juugas in whig

e Yy o e

Celand, that is o Bay-—-

The supreme Court off Julicavuie,

Tre High Court of Chanomiy,

ChG lncumbereas Zstaces Couni,
The Court of Cudinary,

“hae Court for pDivorce anc
macvrimonial Causes,

The Chief Court of Bankiuvpucy,
and,

The Circuit Courts, o

any cof the Judges of the above
Courts, oxr

The Governor as Chancellor or
Gruinary acting in any judi-~
cial capacity, and

Ali ministerial powers, u
and authorities, inciGol
any part of such jurisdiction,
powaer and suthorivy,.®
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incliucen, thereicie, in the Supreme Couri are juaicial and
ministerial powers. Jucicial powers are exercisable by a Supreme

AMDET 8 .

Couxrt Jucge woin an gpen Court and in Ch

BY Sunmonsg cated 4th June, 1991, supported by arficavit,
the L.,P.P. applied tec CourtenayOrr, J. £oIr consent in writcing for
a Voluntary 21} of inaictment acainst the appellant for the
otfencc of Carnal abuse. The Summons Teaus:

u S U b ki C i &

e, 39 of 1YS:
sif THE SUPREHE COURT OF JUDICATURE OF JANMALCA
i¥ THE HiGH COURT OF JUSTICh

ML SCELLANAEUGUE
I OWHE LATUER of an aAppli-
cation by .he Director oOf
Public Prosecurion for &n
Order for & Voluntacy Bill
of ianuicunsnil against
Lioya Zrocks ror the offence
of Carnad ikbuse,

-~ I

I OTHD MATTER of Section Z{<)
of the Criminal Justice
(Admainistration) Act.

LET &bl PARTIED conceyucG etitena upen a Jjudge
in Chambers, at the Howe Circust Couri, iin the
perasn of XKingsiton on the ¢hh way of June 1951,
at Tan o'cleck in the rorencon oix the hearing of
ropiicetion by uvhe Divecveor of Public Prose-
for wie comsent in wyiibing ror a volun-
ravy Bril of Indictment againsi Lioyd brooks fox
vhe offence of Carnal Abuse,

batec this 4th dey oi Juie
Gne Thouvsand Wine hunared ana hinety-—-one.

FPLLED by the ¢rfice of the Lircctor of Public
Prosecuticns, Public Buildongs, {(west), P.CG. Box
Lid, Kingston.”

vhe following Croocsr was mace:
el

" FORMAL ORDER

guit No. C. 39 of 1991
Ll THE SUPREME COURT OF JUDLCATURE OF JAMAICA

IH MISCELLAWBOUS
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"BEFORE The Honourable My, Justice
Courtney Orw

PRy

in Chambers
The oth June, 1591

UPOLl the Summons for a vVeliuntary Bill of
intactment and warrant for arrest coming on

1o nearing thils day and upon hoaring
Iiss Carolyn Reia, Attorney-at~Law instructed
£y the Director of Public Prosecutions. IT

s HEREBY CRDERED that:

A Voluntary Bilil of inaictment
18 herepby granted against

Lloyd Brooks fcrx @ offence of

Carnal Abuse. ¥ alt 1o be

1ssuca for Lloy«w srooks by the

Court

6 6o e o e eoan

REGLITREEK (Ag.)
Piled Ly the Director of .¢ Prosecutions
vihriic Building West, Ki rest.”

Putiing aside for the moment the Cuestion wnether swuch
& mecthou ¢ approach is proper, I turn o consider whether the

approach could b2 madée at all, At first Llush & am tempted to

p\.

say thau no good ceason appears for holding that the last twe
metnous of preferrinhy an indictment in section 2(2) of the
C.J.A.sa. shoula enborace the D,P.P., Whal circumstance would
rencex 1t necessary for him to be affordea in one paragraph

two methods oY acrdeving the same emdy Zuv 1 Goubt that that
cught w0 be he coryect approach, Does the express language of

nuaber 4 exclude Lne

o

«P.P.? Despite its proximity to number 5,

wideh specificully empowers him, does ithat provision on the face

of 1t exclud: aim cven by necessary impilication? The rule of

construction “iIxpressio unius est exclusio alterius" (Express

enactment shuts the woor to further implication) clearly applies
» preovision number 5 and prevents any challenge to the power

of the D.P.P. b

cleundaer . sut thdis rule cannobt, ©e my mind,
apply to number 4 which appears to allow free access to the Court
anpu even Lli oyobrows be raised that he shoulce seek to join that
gueéue, the guesiion 1s not whether ne sihould but whether he can.

it is okbjectnd that section %4{6) (supra) precliudes the D.P.P.
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from availing himself of this open door because so to do would,
so far as se:king consent is concerned, ve flying in the face
oi the con: t.cuticnal prohibition by subjecting himself to the
contrel of toe Court,

I thiuk ithe distinction must ve owservea which exists
between the judicial and ministerial powers of the Court because
it cannot Le true to say that the D.P.P. is not subject to the
Jucicial powers of the Court. Such thinking is untenable,

Bvery party cefore the Court is subject to the judicial powers
of the Court.  The Court has powers ic¢ direct an amendment of

an inalctuent either by amending an existing count oxr by
girectiny the additicp of a count which is eguivalent to
presenting ar indictjent to ensure that justice is aone. It is
unthinkaple taat the D.P,.P. could refuse to awend his indictment
accordingly e¢énd to wawve section 94{(6) as his authority in the
foce of the Couri. Apart from section 277 ¢i the Judicature
\Resicent Magistrates) Act, I am noi aware of any other statu—~
tory provisicn wihich allows the D.P.P. to take a case out of

thie control i the Court and, havibpg regard to his qpaliflca—
wion eguivalent to that of a Judge of the Supreme Court, he can
Le entrusted to do $9 only in the interest of justice., But also
during the course of a trial, the D.P.P. may find it necessary
Lo amend his .ndiciment having iegard to ihe evidence as it
unfolds. Can he not seek the consent of ithe Court so o Go?
This 1s <done 3c often that it would bz Gifficult to now contend
that he may not. Indeed, this is but the parallel to the Court’'s
power tq direot an amendment op its own motion., Further, the
Ccurt has the power to ordex an indiciment tc lie on the file
and that therce should be no further pioceeaings thereon without
the leave of the Court, Against such an order the D.P.P. has

no recourse, What would clearly be iupermissible is for the
Court in exercise of its ministerial powers either on its own

mction or by comsenting to entreaties by the D.P.P. tc seek to
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affect the policy governing the operations of his office, This
is certeinly peot the same thing as issuing airections concexrning
the conduct of & case in Court. Rather, I am firmly of the
copinion that the mischief against which section 94(o) seeks to
protect the‘D.P.P. is direction or control by politicians which
could lead co the manipulation of che Courts - an evil to be
shunned no less than the plague. it is, therefore, Ly considered
opinion that the D.P,P. is not precludaed by section 94(6) of the
Constitution of Jgamaica from seexing the consent of a Judge of
the suprome Court to the preferment of an indictment.

The charge against the appellant is Carnal Abuse and
since Orr, J. had the depositions before him he was fully
cognizant of the particulars of the indicitment which could not
contaan any othex particulars than were disclosed in those depo-
sicions. As to the validity of the Bench Warrant, I concur with

my brothers apié need not repeat the reasoning.




DOWNER , J.A.:

Lloyd Brocks o medical practirieonsr was arrested and

chargnd on a baench warrant on 17th of Junse, 1991. It 1s best

to recount the ovents 2i the time of arvosy and immediately

theraafter in nis own words:

"1¢. That o the merrning of MHeaday the
17uvn day of Juns, 1%%1 i was again
arrestad by Woman ingpeclor Aruice Brown
on & warran! charging me with carnal
abusy of ths sa2id Roxanns bBarrcit.

1i. That on boing charged . said - and
rime 34 was wraitten down -~ ‘L am
innocent of the charge and { have been
declared inpocent by a Courrn of Low., I
consider this cont iaucd harrassmeni. as
an act of injustice.' I was then lccked
up in & c<ll 2% the Suprome Ceourt build-
ing and lavny on the saild day was
handcuffad and taken up Lo Courty (1)
whore I was placzd in thce dock bofore ihe
handcuffs wore raemceved.,
THAT I fcl
{Emppasis

{. dewep personal humiliation.”
supplicd;

AB a mauver of the low alonough ne wag dischargad at a
proliminary onguiry he was brought vp on ithe warrann within tha
jurisdiction of the Supreme Court, ard thore ho answser an indict-
ment befeore Wolfs, J. Te his mind ho had booen frood at s

preliminary enguiry, yet therc wisd conitinuesd prosecucion on

1.,
H

the same charge. Thoe appellant copntinuza bis account thus:

"l12. That appearing for me wore
Counswi, Mr. ian Ramsay, wcgwihor ik
Mrg. Valeris Woste-Wilscon, lir. Beru Sanucls
and Mrs. Jacqudaline Samusls-Drown and that
upon application baoding mads Lo the Court,
bail was grantaed te me iv ch sum of
$10,000.00 waith & surety upen surrender

cf my travel documents Lo the Regisirar

of tha Supreme Court.

13. That my bail was exiendad by the
Court to ioturn on the lsi day of July,
1991 for Montion in the Suprema Court.™
it was commen ground between that appaellant and tho Diracvor of

Public Proszcutions ~ the firsi respondent. — that when the appellant

appearaed in court on 17th June, there was an indiciment. in court

o
(%)
Py
=

and that this indictment was proferrod sometime around the

June by the first respondent.




Mr . Ramsay for the appellant, contonded thar Lo appraciate
the 1ssues of constitutional law portinent in this casc, tha

preliminary enquiry before tht hesidont Mogistrate, Her Honour
Mrs. Carol Lawrence-Beswick must ba taken into account. At thau
stage the luarned Rosident Magistrato was of opinion that there
was no prima facie casc made ouil against the appellant. Thero-
aftoy proccadings wore continucsd befuve Courtenay Ocr, J., in the
Supreme Court ar the instance ¢f iLhs Diructor of Public
Prosecutions which ultimatboly rosultod in the appellani's arroest.
Afteor ne was granted bail by Wolfe, J., tho appallant
than invoked the jurisdiction ¢f cho Cemstivutional Court pursuant
to becticn 25 (2) of <he Constiitunicn on Lhe grounds that his
constitutional rigbhis ware infringed by virvuz of vhe procoodings
before Courtenay Crx, J., and tha arycst wnich vesulted therefrom.

The primary complaxni concernod his baoing remandaed in cugtody on

ataon i whose Lorms:

whe 17vh of Juns andé he socughrt a dscl

"Z. A DECLARATLON THAT wnw Applicant’'s
right te pursonal liboyty under Sceuien
25 of thoe Constlituclon has posn, and 1s
being contravenced by the aforcesaid
unconsticubtional and invalid procoedings,
and by tha granting of an Indictment
agalnst him, his subscguont Srrost
togreon by warrant and his boing held oo
bail thoreafter.”

ng advertced Lo 1n

Declaration 5 abocve, they we

2 summarizad as amended in chis court

O read thus:

6. A DECLARETION THAT +tho intituloed
Voluntary Bill of Indicimeni Znd
warrant are null and veid by
reason of tho contraventions of
Section 15 and Saction 20 (1) (2),
{(3) & (4) and Secuion 94 of the
Congtitution.” [Amendmonts
vmphasisod |

The appellant also sought componsacion for the deprivation of his

libarvy and this declaration was framed thuss
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“7. & DECLAKATIOR THAT the Applicant
is entitled to ccmpensation from
the State as redress for breaches/
contraventicns of his Constitutional
rights to personal liberty under
Section 15 of the Constituticn and
to the protection of the Law under
Section 24 theveof.”

The Constitutional Couri (Rowe, C.J., {(ag.) Clarke, J., &
James, J. (Ag.)) dismissed the appellant's moticn and he then
appealed to this Court. it is with this background that the
merits of his case musit be considared.
The proceedings before Courtenay Orr, J.

for a bench warrant at the instance of
the ist Respondent

On oth June, the Director of Public Prosccutions instituted
ox took over proceedings in the Supreme Court by a summons for the

consent in writing for a Veluntary Bill of Indictment against the

appellant for the offence of carnal abuse. The affidavit in support

was sworn to by Miss Carolyn Relid a Crown Counsel in the. Office of
the Director of Public Prosecuticns. The point to note is that
Crown Counsel ccmplainced about the learned Resident Magistrate's
finding regarding the discharge of the appellant and she also
exhibited a copy of the depositions. 1n compliance with this
ex parte application, Courtenay Oryr, J., made the following order
which was exhibited for the first time on appeal:

¥That a voluntary bill of indiciment

be granted against Lloyd Broois, and
that a warrant be issued for his arrest.

"
it turned out that the Director preferred his own indictment, so
this "grant® by Courtenay Orxr, J., must be raegarded as surplusage.
The initial issue to be considered is che mode by which
the Directer of Public Prosecutions invoked the jurisdiction of
the Court. Mr. Ramsay contended that they were civil proceedings,
so that the Civ:l Procedure Code must be applicable and the
scttled approach he contended is that the commencement must be by
motion., The answer to this point is that the proceedings were
criminal. A summons was used to invoke the jurisdiction of the

Court but this process is used to institute either civil
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or crimingl pvrocradings in chambe A bail application in

chambers i1is always iastituccd by summons altbough the proceodings
ar< undoubtedly criminal. Szction 28 of the Judicaturs (Suprem:
<~ﬂ Court) Act is the legislavive rafwrcnce te ths Criminal Justice
Adninistration Act &nd the Indicimont Act. It suipulates how
jurisdiction is tc bo excrcised, The matorial pasrv reads:
"28. Such Jjurisciction shall be sxercised
s0 far as rogards proctdura and
ractics in manner-proqided by’

this Act ... d the law governing
criminal px OCQGHI@.W

The couris wiicl: were merged. to form. the Supreme Court are

enumerated in owction 27 of the Judicature (Suprome Courr) Aci.

(;) T Circuit Court was and continuss te ba the Court wiiich
crercises criminal jurisdiction The sociien also recogrized
that the Circuii Court along witi: the oul courts had bransmittoed
o Lhe Supreme Courv their "ministevial powers, duties and
authorities incident o any parc of such jurisdiction, powsr and
authorivy.” In dirvering or consanting o an indictmsnt o issuing
a bepch warrant, a Supreme Court judge is excrcising the ministerxial
powers of the Ccouri, He ¢x2rciscs these with customary judicial
<¥)3 impartiality since they affect the rights of persons. By theix
very nature theso powers ara axcepilonal and are only exerciszd in
interesis of justice.
as for the jurisdiction of the Circuilt Courti, that is
provided for in Lection 29 of the said Ach and it states in part
... and at the times at which such Courts
ars respectively reguired to be hold, to
enguire by the caths of good apd lawful
men of the parish in and feor whiaich such
) Courts shall be held, of all ireasons,

(‘1 misprison of troason, foloniss and mis-~

-~ demeancurs whatseaever, ané of tae
access0Lias o the same; and wo hear and
determing the seame, and cach of vhem
acccrding to law; "

2litnough the Judicaiture {(Rules of the Court) Act makes

provision for rules relating to the Indictments Act and any other
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law or enactment for the tim: being in force relating to or
affvecting ¢he jurisdicilon of tho Suprame Court, Lhers are no
rules governing the appililcation for a veluntvary bill of indicu-

mane or a bench warrant. Thay aras

consrntod o, direcied by
cr issued as prri of the ministerial powars of the Courts. Ik

is an exgreisc of the Court's inhersnt jurisdiciion and the
practice is, thnt pne- of tha means by which they are sought,
i by @x parte applicaticns in chambrrs by mesns of & summons.
When the Dirccter of Publaic Prosocutioens invekad the
jurisaicticn c¢f tnt Court, his real purpos? was o Liave a bench
warrant i1ssued. Even if the Divecrer did non rocognize 1t, Lne
court did and issucd a wacsrant so that tiw appellant coulad be

brought up o answny Lo hld

144]

Ly o vampe ooy g T TNy -
charges, ‘The Dirccror, on ithe

other hand, was conscious of bis powers te profsr an indicuimaent
and so dide As thLo wvidorc: suggests, the court:had naither '
directed nor conscntad to ap indictmont. Lt purported to grant one.
in the application for a bench
warrant ought natural justice

to have been accorded tc the
appellant before Courtemay Orr, J.?

Ex parie hearings nre pavi of whe mede of axwrcising the
jurisdiction of wihe Suproms Court. Th=i such 2 mode has long
bosn part of th common law, s borac oub by shao stancement of

principle by Lord Reid in Wiseman v, Borneman {1909 3 &ll E.R.

27% av 277, 1

>
b

roads:

Iv is, I thnink, oot ontira
.o have in mind viian L
for thereo
of tht g

v irrelevant
; c oy unusual
to be o Jjudicial dotormination
uustion whether thera is a prima
. Bvery public cfficar whe
hag ©o ducidi: whathor to prosocut? or
< % ro decarde
whonhier there ie o prima facis cas« but
Losuppases that justice ragulres
should figst sack the comments
¢ accusad ur ohe defondant on the
matorial befors him. 5o there 1is
ncihing ipherzantly unjust in reaching
such & decisicon in choe abssenco of the
oth:i parvy.”




The safequard provided by common law legal systems is that aftoer
arregt on the bench warranc in this instance the a2ccusad must be

taken to court for a hoaring. :n Christie v. Leachinsky (1947

1 ALY E.Rq 567 at 575 Lord Simondg puts it Lhus:

"Arrestod with or withous & warranu whe
subjoct is oncitled to &now why he 18
dfper“b of his freedom if only in order
that hv may withouo 2 moments doelay cokoe
such steps s will «pablce 2im to ragaln
1"

The same principle applics on the civil side when an ex

parte injunction is girantad inivially and intcx-partes hearing

e

?-r

is mandatory thoresafter, Lord Wilberforce adverts to the truc
rcasons why such ox part. hoarings are vclerable. Al page 289

of Wigeman y, Borneman, he said:

"The decision on whicn the wmembors of
the tribunal and the commissionors
mainly raliad, Re Hammorsmith Rent-Charge
il1649) 4 Exch. 87, so far from support-
ing an argument thain orders, of en

erilm Kind, may normally be made ex
parve, shows Lo me the contrary, since
all ¢he learned judges, alihough
Aifforang in tucilyr ultim~ie conclusions,
procccded on che basis that ox parue
procedure was only tolerable if, in
ocne way or tho other, rthe party affcctoed
had 2 way open to him te have any ordar
set 2asida.”

The direction of and consiont wo an indictmoent ip writing,
and the issuing of a warrant ar< inciadonts in the oenforcsment of
the criminal law and thoy are part of thy machinsry of justice o
ensure thg keoping of the Quewn's peacs. OS¢ considored the order
to consgnt te arn indictment and the issuc of a bench warrant are
conccrnaed, they can bs justified as being asurvhorised by law. This
appreagh was applicd in Raymond {16838, 1z Cr. App. K. at 15i whore

it was decided that there was no requizement in law that the party

te be indicted or arrestod should be heard by whe court. It should

b2 noted however, therce ave specific rules governing the application
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for a woluntary bill 1n Englana. We follow the same practice
as in Raymond in this jurlsdiction as ragaras supreme Court
judges and justicos issuing warrants aand Supsame Court judgos
consaenting to cor dirocting aindiciments. Tho practacs is nhai
thbe rules of natural justice do ret apply.

Should the proceedings thOfC“Courtenay Orxr, J.,

for a beach warrant havce becn in open
Court?

Another aspoc: of the appellanv's casc was that the
preceedings before Ory, J., boing in chambuirs wes :n braoasch of

Section 20 (3) of the Conmstirurion. 7o dotormipo this issug,

it is nocessary to advoyt Lo socerien LU (1) (2) and (3) of the
Constitution, Thuy road as follows:

"20, - (l) Vhonover :ny paison 18 charged
ith A cr;minal cffsnce o shall,

s tns charg«e is wichdrawn, bo

thir &

reasonablt Lime by an indepsnéont

and impartial court wstablished by

law.

Lm.L
atford@d o faly heering wi

(2) &any coury oy gthwr author:
pPresclrild by law for he determination
of tho srisvonce: or tho ox.oni. of

c.vil righ.sg cor )blig( Jong shell

b 1adape v and 'med*‘ ial; =2nd
wheyre procecdings for suach a

Ar L rmanat; NS iﬂﬁbx; cad by any
prs*on b suct: » court or othax
auvthorivy, the cass shall bo given

a faiy hearipg within a reascnablo

i,

Ly

(3) &Ll pVﬂcyfd)ng“ cf wvogy court
anG procuéeadings ralacing to tas

3
A

dcloerminarion of tho oxistoncs oY
whia oxnent of a persen's civil righis

or obligations befors any coulli or
othor avchority, including the
announcomeny of the docasion of the
court or othsr authorivy, shall ba
held i public.™

It 1lg evidmnt ket Sostleon 20 (1) refors ©o proCoSuings

in a criminal court which dorermines guilt and innoconce whilo

-

Section 20 (2) refers to courts or tribunals which daotorming

e

<ivil righes or obligations.
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Sectiorn 20 (3) cmbracss ths criminal courts in the purase
"all proceaedings cof ¢very court’ (see Secvion Z2i(l)] and the
civil courts cr iLribunals by the phrasc “any court or othior
auvthority” so in :this instance 1t would b procoedings bafore
the Supreme Court o doverminge the guili  ©or inncconca, which
"shall be held in public.” This aspoct of ths appollant'’s
case therefore fails. It fails becauns the minisceorial power to
ceasent to an indictmant, and Lho ilssue and ¢xecutrion of taw
warrant arce prior to a3 huarilng in court o dotormine guili or
innocence, The breaches onay mey rosult Lrom the commoncemont
of criminal proceodiangs bofore trvial which resulcs in o
deprivation of libariy are protactoed by Saction 15 of the
Constitution. Significantly Swction 15 (4) cntrenchaes the
constitutional right to compensation for any one whio has baen
unlawfully arrestcd or duralnad. As for whe pending trial of
the appellant be 1% notaed that by virtue of Secticn Z3 (2) of

the Criminal Justice {(Administration) Act rapo and kindred

aoffencoes as carnal abuse are tried in camora ancé tiils provision

18 permitted by Section 20 (4)(c)(ii) of the Constitution.

Did the Director of Public Prosecutions

abuse the process of the court because

he preferred an indictment after the fail-
ure of the preliminary enquiry?

The commen law has boop asture 10 coconi yoass to devalop
defencns for protnction ¢f the accuscd, whillc ackaowlodging
Parliamant's cxclusive role 1n croating mcw crimes. & subjoctive

tes: for self-adefencr: ses Beckford v. R, (1987 31 W.L.k. 011

the rules relating to identification wvidence, see Junior Reid v.R

]

11989 3 W.L,R, 771;and for abusc of process,soc Bell v. R. [1985]

1 AiC, 937, Taure is always a desirable rule in som? jurisdictions
that thoere should be 2 warning in casus of disputad confessions

seg Confessions and Corroborabtion $18%1j Crim. L.R. page 867
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All rhoese are wnstancas of rocont vtrands. The following passage

in Bell at pag. 950 i3 imsurucuive:
"ee. BAgain, In 2 propor caso, the courc
(ﬂﬁ could traat Lhoe ronowal of cha £gLs
L afver thoe lapsc of a reasonsble time
as an abusc of tha process of thae court.
In Connelly V. Diractor of Public
Prosccutions LLJU@ E.C. 1254, 1347,
Lord Duvlin roejoecroed thoe argumani rh‘*“
an BEnglish courd “ni noG power Lo stay
a scecend indicwument if 1: considered
thai & second "rizl would by opprossivi.
in his opinioci:

v judgos of i “ign Court have
in thelr inhos ont JuL sdiction;
h 1n cavil cwd in criminal
cvs, powsr (subjoci 2f coursc
tooany statuveory rulos) o mako

™ and onforcs rules ol ACLLCT 1N
(V ovdor Lo ansur.s that coust's
procass 18 usaed fairly and con-
veniontly by both sides ...
Fiysie, a ganterl power, taking
VA LOUS Sp“CLilL lOLm;, LO
provent unfairnss Lc “he secused
has ulw-dy ba
Engligh crlulnﬁl Iaw ...
no o whole of . ungl’sh LﬁJhal
loaw of procecurs and ¢vidence has
Doan omads by whoe exercise of toe
uages of thoir powsy o sco rhat
whetr w iy and jusi was dona
batwaeh prosocutors and accusad.

e
B
¥

5

¥

\ Lerd Devlin was o spaskang cf the power
(»J of tne court Lo steay o second delc‘nxn* if
satrsfied thal its subjuct o r oughi (o
ﬁav i includad the £ ; But
sim:lar reascning applias powar of
the court to _prevent an opj rossive trial
aftow fﬁi“v

Thh .L»l

The law on abuse of process ag wos considerad in

DL
Y el

K. v. Derby Crown Court Ex parte Brocks (1544 &5 Cr. App.

and the passage att 168 reads:
'in our judgment, boearing in mand
Vigcount Dilh&xnc's wa;alng in
) Director of Public Prosccutions
’ v. Humphrys L 1976} ¢3 Cr. &pp. R.
95, iG7; L1977 n.C. 1, 2¢ that
this powsy Lo stop a prosccution
should only boe usaed "in most
gxcuptional circumsitancas’', and
Lerd Lane C.J.'s, similar observation
in Oxford City Justicas, Ex payto

Smith {1982; 75 Cr. App. R. 200, 204,

Rep.

64
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sprcifically dirvenad Lo
MagLstrat: courts, Lhat Ly power
of iLhe Juatxc&u “o decliae Lo buar
2 summons is ‘very strictly
confined, ' the offoci of vhase cases
, car be summarised in this way. The
( B POWCY UG SLOpP 2 prosaCunion GYLBOS
— only whoen it 1s an abuste of Lha
procugs of the congr. It may be an
abuse of procass 1f oluhwer (o) cha
pres.cunien have manipulavod

"which wes

™

misussd the process ﬁf t'* S5
Lo deprive e
fcri@“ pPrevidc 0Lt

nfang advancags
balonca

i alivy, or (b) balar
ai §1ubablllay the adefendent nas bwon,
or will bs, prajudica J
vion or conduct of his defoncy by delay
anoLhe part f thﬁ prosccucicn which is
unjustifiablo:

%Yy -

"'.h-": ’) " "}_)(.‘

(vj Equally wusazful is the following passag: from Barton v. The Queen

55 A.1.J.R. at pags 37. Therse Gibbs snd Mascn, Jdd., sald:

"Thovas 1s ample authoriny for the
proposiricn thayn Lhe courts posscses
all the npicwssary powsrs Lo [revinr
aix abuse of procoss and CTREUIe &

fair trial. The exercisce of Lhis

power axXtonds 1n #h Gppreplridie Ccass
¢ tha grant of a stey of procoed-
ings sc as | of Lt & proeliminary
CREMINALION 2 plhgw. Ls n
sesuly of the spaoches in
Connelly v. Director of Public

<;1 Prosecutions and Director of Public

. Prosecutions v. Humphrys, it is nLow

certablished 1n the United Kingdom
“hay alchougn a Jjudgs hrs ne pawier
o refuse vto allew a prosocuticen to
procaewd meraly baocausse i CONsSialrs
vhat, as a malicr of policy, it
cughs neot wo bhave buen brought,
courts have a gensral power o
prevent unfairness to the accus
oven (o the axtent of preventin

an abuse of process resuliiag from

L prosccution of procoudings

bl“dgh« without ceasonable grouncg.

cepecially tho speachos of

. Lo RCLG, Lord Deviin and LO“G Pearxcs

V) in Connelle B¢ pp. 1296, 1347-1353

and 1361-13G2, and thg spaochiis

Loxd Salmon and Lerd Edmund
in Humphrys,at pp. 46 and 53-55.

The House of Lords has ?harc,y

affirmed the observanicorn of Lord

Parkvr, C.J. in Mills v. Coop<t,
L19¢7) 2 ¢.B. 459, at p. 407, ‘...

ey
v

)
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“very court has undoubtedly a rlight
in iis discretion o doecling to hear
pruc&ﬁdwnga on tho ground whet thoey
sra oppressive and an zbuso of  the
process of vhe court’, and sojoched
whe more cistricted vinw of
Leord Gedderda, C.J., in Reqg. v. Chairman,
County ©of London Quaricr Sessions.
Ex parte Downes, (1554) 1 ¢.2. 1 st p. $.°"
{Emphesis suppliod;

What Mr. Ramsay has contondocd as tiac the concoept of abuse cof
process ought to be applaed 1 2 siruvation as this whore an
indicimznt hes been piofarred dospite the fact that committal

proceedings had failed. Bub in Donald Grant v. R. (196G 3G

W.l.R. 301 - ¢he jury of the coroner's inquest failed Lo return

a verdict, Yot, the Divector of Public Prosccutions preforriad
an indictment. This appreach was also supporced by Gibbs and

o~

Mason, JJ. at pags 30 of Barton whorfo whiy acknowloedge the

valuakblo protecticn of & pruvliminary onguiny, obut went on Lo say

at pagg 38:

“The scope of <his preractien is
diminished +o somt exiten® by uhe
circumstancy that tho Atvornay-
Goneral can file an ox officio
indictment after thoe magisuvraia

has found thau *hcxw is ne

prima facic case or afior ho had
discharged tho accusmd { Common-
wealth Life Assurance Society Ltd. V.
Smith 11938, 59 C.L.R. 527, at

p. 538). But in gonoral, onco

the magistrate has so faundp thac

15 an and of che matier, this

cass bring a raso uxcganon Lo
“he general cule.”

oo

Stephen, J. was of the same mind for he said a4t p. 4U

"The fair vrial of an accusod dods
NOT, LN My Viow, L£egQulrd as a&n
essential prevequisite thal ic
should be preceded by commsvial
procaadings. The contrary visw
would place a significant practi
cal qualificavion upon the
Attornay-Gonoerali's uncxamihable



&

"power tc file ex-officic indictments
a power which applies to cr-officlre
indicimenis genscally witheout dis-
ringuishing borwoen rho»: filed at*-
discharge by a commiiiing maegistrat
and tnwoscs filed Lo the absunc: of
anpy commiital procecdings. I% L5 OnE
thing frooly to ackpowledge thai
powst while rotaining for thoe Courts
Lhe NO% INCONSistont dgurty oI onsucing

thart in each individuel case vhe
accusacd has a fair wrial; iv is oui;g
ancthar o trest the Aurcrnoy-Guperal's
powsr as poever proparly oxorciss a 15
the absoned of pirioy commisial
precaadings "

Furthoer suppert comas from adckin, J., whe &t pags 43 strossed

that:

"{f) The resuli of committal
procasdings is not binding on the
Attu;n”y -General., If & person is
commiiad for oivial on one offcenca,
vhe lng*cxmonf may, in tha
discraetion of =«
or cthey 5uvﬁ}v

Attornoey-Gonaral
ge] oFficarV allege
i o than

. £ rnﬁqs & ;.r:a"’i,@,
belis v1;g That ¢ eviuonce andaread
by ths informani Ac' LOT consvitune
) prima faci@ casc, u¢schawg&$ chae
accustd parsun, thoe Attorpey-Genaral
may ncverucheless file an indictment:
sa¢ R. v. Baxter i i, 4

(i.S5.%W.) 134; R, v, Darnin, ;i545!,
DeW.li. 25, R. v. McConnon LS55 Tas,
S.R.LLT

onG

This autherivy docs ot support :thl cententicn chat Lo
institution of criminal procoedings afirer vhe appollant has bocn
dischargoed at @ preliminary 2nquicy is an sbusce of process so 8s

10 preclude a "fair hearing” within vhe Lorms of Sccition 20 (1) of

!

the Constituvion. DMoreovar, in the contoxnt of Secticn %4 cf whe
Constitution what the Direcior cf Public Prosecutions has done is
L0 exercise his powsrs undoer Section 94 (3)(2) or(3)(b) which

provides thats
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"(3) The Director of Public Prosecutions
shall nave powsy in any case in which he
considers it desirable so to do ~

. (a) to instituts and undertake
Q~\ criminal procoudings against
- any perscn before any court
other than a court-marvial
in respect of any otfonce
against the law of Jamaica.

(b) +o take over snd continug
any such criminal procaodings
*hat may have been instituted
by any othar person or
authority;"”
So considored, the contontlion that thoe Diractor could not cxercise
his powers in the circumstances of this casc was unsound and
(Vﬁ should bo rejected.

Was the Bench Warrant invalid?

A powerful submission was mad- with resproet to the issue
of the¢ bench warrant which it was coniended was not issued in
accordanca with law. To determine the mer:ts of this submission,
it is necessary to szt out tho warranit so as Lo construe it against

the background of th¢ inharisnt powers of a court of receord to issuw

-

it., The material part reads:

~ “Thi guesn vs. Lloyd Brooks - Medical Doctor
c/o Newport Medical Contre

To all Constables and ocher of Hor Majesty's
Cfficwrs and Ministers within the parishes
of Kingston and Szaint Andrew and ce overyone
of thom whom Lt may congayn:

Theso are to will and roguive, and in Her
Majosty's name rte charge and command you,
upon sight hereof,; to bring bufore me or
som: other of Her Majesiy's Judges of the
Suprem< Court at the Session of the

Kingston Circuit Couri now holden at the

. Suprem: Court, Public Buildings, King
( ! Street Kingston, for the parishes cof

Kingston and Saint Andrew, the body of
Lloyd Broocks who stands indictod befora

m: at this sama Scession for Carral Abuse

if the Court

be then and there sitting or if not bofore
we or some other of the aforcsaid Judges

in Chamburs to find sufficient sureties

fer his parscnal appsarance at this present
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Session to answer the said Indiciment
and all such other matters &s on Hor
Majesty's behalf shall be objected
against him: and if he cannct be taken
during this present Sc¢ssion, what then
"N as soon after as he shall bs taken you
Q : bring ©r caus= him to be brought beforc
me or some other of Hor Majosty's Judge
of the Supreme Court in Chambors for
his pursonal appzarance, at the nexi
Session of the Kingston (ircuit Cecurt
to be holden for the aforesaid parisnes
7.¢ answel as aforesaeid, and furithsr o
be dealt with according oo Law.

Hereof you are not fail at your peril.

Dated in cpen Sessions at the Supreme
Courtz, Kingston aforesszid

this 1lth day of June, 1961

s5gd/ C.5. Orx
Judgs:.

CourtenayOry, J. ave the order thai the warrant be issued on
Yy ; ;

¢th June, 1991, It was signed by the learned judge on llth June,

1991, Tiren 1t was sxocuted on Juns 17. The point taken by the
appellant was that when the warcant was issued, it was not

authorised by law as there was no roecognizance which bound him

over to attend to answer a pending andiciment or any indictment

e preferred s»n Lhe Circuit Court. At that stag:, the a2ppellant
was not deprived of his liberty. The learned judge could have
endersed tho warrant "this warrant is not to be executed unless
the indictment for carnal abus« has besn preferred.” It happened
that the warrant was stayed until the 17t¢h June, and on that day
it was executzd and the appellant brought buefore the court "to
answer the said indictment and all suchk cther matters as on Her

TN Majesty’'s buhalf shall be cbjected against him." At that sctags

i1 was open te the appellant to raisce the issue of abuse of
process beforz Wolfe, J. He did not, but he applied for and was
grant.ed bail.

It is now pertinent to examine Scction 15 (1) (¢) of the

Constitution which rgads:
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"i5. - (1) UWo person shall bs deprived
of his perscnal liberty save as
may i1n any of the fcllowing cases
be authorised by law -
(¢) for the purpwse of bringing
him bsfore a court in exccu-
tion of the ordar of 2 couri;®
It is clear that the peint at which tho constituticnality of the
warrant was to be taesiocd was when it wes oxscuted and the arrest
was made. Had the arrest becn mads before the 134h June when the
indictment was preferred, then ic would have bean an cpen question
whether the warrant would have been authorised by law. in this
case, however, the appellant recognizad in the Sth declaraticn he
scught, thai it was "his subsequent arresL” on the warrant afier
the procecdings before Courtenay Orr, J., which deprived him of his
crsonal liberty. As proviously indicated at that time an indict-
ment was already preferred in the Circuit Couri.
It is appropiiate to advert te the practice in the previous

century as ragards the issue of bench warrarnis as stated by Hill, J.,

in Regina v. Whittaker 2 F & ¥ 1. It was stated as followss

" Hill, J., saird that the practice
determined on and adopt«d by the
Judges was, oot Lo issue bench
warrants, unless from the nature
of the crime i4 was nacessary (o
have the party charged with the
offence av once taken into custoedy,
or unless it was shown thav the
party charged with the offence was
about toc quit the ccuntry.”

Another authority on bench warrantes which zmphasized beth the
inhgrent power of the court to issue them and reluctance to alter

settled practice as yegards issue is R. v.Nichols {1900} Vol. 64

J.P. 217.

These authorities suggest that it was for Courtenay Orr, J.,
to exercise his discretion, given the naiturc cf the crime charged
and the circumstances of this case including the preliminary enquiry

to decide on the appropriate means of ensuring that the appellant




answered to the indictment preforred. This Court ought not teo
interfere with the loprned judgs's discreition. B it neted that

an article in (1954) Crim. L.R. pagc 39 apntitled A Privaice

&vy Prosecution suggisis an altornativ: te a binch warrant and 1t
could be adopted in rhis juvisdicvion where it 18 warranted by

the cireumstances. The leornod author stalic

"There 18 H0 SLEYULCry provision pro-
scribing whi police o bo given, buu
in wnis case @& lotbor was sont by
regist post Lo Herrison on August
26, . with a2 copy Lo ithw
scliciiors who acted for him ab the
prelimipnsry ilavestigation.
letter informod Him v
bern signod in sccorda . ho

. leave grantea by Orvmored, J., and

(v) that be was required Lo appoaxr Lo
plcaa to it at the forithcoming
assizz. 'This lolter was accompanied
by a copy of hw sud of rhe
dopositions aad vhe cdvantage of
forestalling possible applicacion
for the wrial veo be adjourned. On
Octobar 12, 1953, =« in
similar torms Lo ¥ and again
accompanicd by copi: bi1ll and
depositions was sexvad upon Harrison
personally by & police cfficzy.
Whils: whare 18 100 sratuiory sanclicn
fer this procuduie it saems Lo b a
practicel one which will be racognizad

(:\ by the¢ coures:®

This casw, R, v, Harrison was anothor lagtance

re: vhere was a

failure tc commit. Thi article aiL page 39 adverts Le this situstion:

Yeee Tno v
to the judgs (Rule 4}, consisted of a
short svatemeny of the refusal to
commit and othoiwlsy compliad with the
requirrnents of kules 5 and o (Z), being
accorpanied by copias of tho ploposed
bill and of the depositions and by an
affidavitc sworh by Wright vorifying e
stattments in the application.”

(W} in the light of the foregoing, I would rule that the bench warrant
as cxecuted was valid and Lhe declaraition scught on tnss aspect of

ihz case fails, There is vherefore no nesd Lo consider the issus of

compansation for unlawful arrcst or detention.
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Whose indictment is being challenged

in these proceedings?

One issue i0 be considered is the constviiubicenalicy of
the Directqr of Public Presecutions' action in sesking the consanc
of the Supreme Court judge wo prefsr an indicument. The Director
cf Public Prosecut:icns 28 an independeny member of the execubive

whoge constituticnal powsgs are sti in Sgcison 94 of the

{3) provides =hat:

Virvector of Public Prosscutions
shall have powsr in any case in which
he considers i1t desirabls so Lo do -

{a) to instivute and undertake
crimifal procosdlngs against
any porson befare any court

other than 2 courv-martial
in respact of any ciffconcen
against the law of Jamaica;"
It was recogniz:d that the Dircctor whose office is a public cffice

weuld be assisted by Crown Couns2l in the performance of his duties

and %« {4) states that:

of =he Divector of
acutions undaer sub-

57
) of this section
re
10

(4) Thz powcrs
Public P‘o
3
xe

saction (
may bo rsed by him in
payYson o irough otLsr PpRIsons
aciing undar and in accordancs
witly his gunaral or spociel
IngLrucLLens,

The point at issue 18 whother il was constiztu:jonally

permissible for the Diracior of Public Frosuocutions o 5o

ag he
did, the consent i woiiing of a suprame Courst judge o prefer an
indictment. The appellani was ontitled Lo raisce thig issus as
judicial review is entrenched in the Constiiuticn by vivtue of

o,

Section 1 (9) which makes the following provision:
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“{S) HNo provision «o¢f this Constiturion
thaw apy person or autherity shall
not be subjsch e the dirvection o
coniirel of any ochoy purschn or
avthority in wxevcising any func-
tions under this Constivubtion
shall b@ construcd as precludin
@ court from =X CpCising jurisdiciion
in relation Lo any quesiion whoenher
that porscon or authovivy has
porformed ithosz funciions in
aocordance wroh vhis Copsuliguiion
or any othar law.”

i

v is 1in the light of this provigion tha® 141 1§ necessary Lo
examins other sections Of the Constiituvion and the suatulo and
common law as thoy raelate Lo his powars o instirule or take over

procaedings by proferring an indictment.

The mode of preferring an indictmeny in the Circurn Ceourt

13 governed by Sccltion 2 {2) of the Criminal Justice (Administra-

vion) Act, The secilon reads as follows:

(2) No indicument for any offsnca
shall bw preferrod unlass the
PrOSACULOL OF GLILY PARrson
preforring such indicimont has
been bound by recognizancs to
Prosaecute Qr give ovidoncs
against thoe person accusud of such
offenc2, or unlaess thi parson
accustd has brop commivtoed t
or 5 custody, or
has beon bouna by vocogadizznce
LQ oappaar Lo answal Lo ank
indictmont co be preforged
against nim for such offence,
92r unless such indictment Lo
such offoncs be proferrea by
the direction of, or with the

ing of & Judge

Er

consant An Wriii
of any of +ths Courts of <his
Island, og¢ by +oe daroction

or wih the censent of tha
Diroctor of Public Prosccunions,
or of the Depury Dirscror of
Public Prosecutions, or of any
person authorizad in than

bohalfi by tiur; Dircector of Public
Prosccutions.” |[Enphasis supplied;

The saction c¢an be rovicwad as contemplating five modes of
¢ C

P ¢

Circuit Courwv. The first three modds

reforring indicitmonis in tns
p g

assum> the safequards of & preliminary @inguiry or & coroner's
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ipguast, hence thare 1s a lagislative referenct o Parit 111 o©

a1l

the Justice of thy Peace Jurisdiction hch, and the Coreners Act.
i¥ must be amphasized chat these arg (ho prancipal maans of
commyncing criminal prosscuiions and Lhey ers instisuced by any-
ono although mest are ipstituted by the peolice. These sscrions

q

are the legislative rocognivion of

congsuizutionad vight of
apyons L0 COMmEncD crimilial prosccuiions.  They othay owe medos
provide for ths anstistuiacen of criminsl preocoedings in he

Circuri Couxr? wit

,.A.

heoutr recourse Lo & preliminary enguicy of
coronars inguest obf alisenacively where ©he preliminary anguaivy

(] ,

QI Coroners in

has failec, criminnl proceedings may be
continued. Modes four ana Live poermit indietments boing preoferred
divecvly inte nhe Circulw Couri by whe directlon or cohsent in

writing of a Suprems Cour: judge or by tioe Director of Public

Progecutions. The safaquards b are ths securivy of tenure and

Lrained legal minds of whvw Supvome Court judgus ana Director of
Public Prosecurions wnich will onsure cthat towe excepiional powoy

1o profer an indicimong dirgctly im the Crrcoui: Court will be

0

dods

pxuorcised fairly. Thass medes are exceprlonal as seivcher the
Suprome Court judge ney Lhe Dirocitor of Public Prosecuvicons has
the investigatovy C280urces ©F MAaapowsr 0 dorech and INVestigace
DU (OGS CLIMES 5S¢ A% LG lasuiiuils prosecutions. Thst Lask is
matrusved Lo b consitabulary foree and choy musy dspoend on ho
public co-oparation to carry out chaig dutics.

it is to be noted bocause the Censtiluiion confaers a
power on the Diractor ¢f Public Prosacubionsg ro Instirtuts and
undercake criminal preoceedings or no vake over and continue them,
1 was obligatory teo make provisions for haim Lo sssume Lhae
At.corney Gengral's powsrs (n this regaod. Thuls was done pursuant
¢ Section 4 of the Order in Council which preserves existing law

"with such adaptaiions and modifications as may be necessarsy Lo




...5(1‘_,

brang vhem inte conformiiy wiith the provisions of this Order.”

Section 4 (5) spacifically rofers to the transfer of funchions

from cha Attorney Goneral to ihe Director of Public Prosccurions.
(‘) it reaas thus:

“(5) (a) The Governcr-Gonsral may, by
Ordear made ai any time within a
period of Lwo ywdars COmmMenclng
with the appoiniad day and pub-
lish>d in tho Gazauvis, make such
adaptations and modifications in
ary law which continucs in forcc
in Jamaica on apa aftor tho
appointad day, or which paving
been made befors that dey, is
brought 1nwe fores on or aficr
that cey, as apps :

it 1o huim to be
necessary or ©xpedicnc by reason

(“\ of anything containod in this

-/ Oxrde .

(b) Withort prejudics to the
gznerality of paragraph (a) of
th2s subscction any Ousder madae
thercunder may ovransfer vo the
Director of Public Prosecurions
any function by any sucik law
vested 1n he Avtornoey-Genoral.®

By the Constitution (Trapsfer of Functions) {(Attorney-General Lo

Director of Public Prosecutions) Order 19462 Jamaica Gazette

Proclamations Rules and Requlations August &, 1962, the words of

~
Cc b

Section 2 {(2) of the Criminal Justice {(Adminiztvation) Acti:

ee. wr by the direction or with the
ceneant of Hur Majesty's Atternsy-
General of this island, of <ithay

¢f hls Assistants ¢o the Attorncy-
Ganaral

which firszt appearcd in Law, 21 of 1871 an The Law to Abolish Grand
Juriss were adapited and modified Lo subsuvituie the Director of

Public Prosecutiong and his Deputy Diroectors and othor Crown Counssil
for the hyvtornoy General and his Assistants. Thoe draftsman described
“adaptation and mcdification” as an "amendment" in paragraph 2 as well

as the gide note in the (Transfer of Functions) Order but this apparent

arreoy does not altor the nature of the "adapiation and modification.”



The relevant subsectior cenferring powers on the Director
of Public Prosccutions to prefor an iadictment in the Circuit Court
‘despite the failure of a coroner's inquest was construed in

3

and i! was approprirats for

Grant v. D.P.P, 30 W.I.R. 301 =v 30

C

nhe. Dyracior of Public Proswvcutions o uss this power. In fact, he
did so rasort o it on sccond ithoughits although he had appliza for
che consont of Courtenay Orr, J. 4t that time, the learned Direchor
presenced ne draft indictment for consgnt. Had Courtenay Orr, J.,

consenied, 1t would have beon appropriste te endorss the indictmeni:

accordingly. When, however, the indictmaont was drafted and

presented, it is clear from the faco of 16 vhat it was the Director'’s

indictment, The matorial part raeadss
PARTICULARS OF GFFLENCE

Lloyd Brooks, on tha Zeth day of May, 1990
in the parish of Saint Ancdrew carnally knew
and abused Roxanna Barreti, she being a
girl under the age of twelve ycars.

Lorna Errar-~Gayle (Mrs.)

Assisiant Dirsctor of Public Prosecuiions (Ag.)
for Director of Public Prosccuizicns

13¢th June, 1991.

It 1s againgy this background thac it is necessary to deal

with thes superflucus application for the consunt of Courtenay Orr, J.,
te the indictment. To my mind, it was conscitutionally impermissible

for =ne Director to seck w0 be subjaocted "to the direction or control”

of @ Suprome Court judge in the cagsrcise of hae constitutional and
statutory powors to institute procszdings by indictment. Section
94 (5) of the Constitution envisages thai others apart from the
Director and those in his Office are empowered to institute and
undertake crimiral proceedings but the power to take over and
centinue or discontinue is vested in his Office : PR
of any other personor authority. 1L is best understood by citing

again Section %4 (3 )(4)and (5
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94. (3) The Directer of Public Prosecutions
shall have power in any casc in which he
considars 1L desirablo so o do -

{a) <o institule and undervake
criminsl proccedings against
any person bafors any cours
othsr *han a court-martiol
in respect of any offence
sgainst tho law of Jamaicas

{(b) o take oveor end coniinue any
such criminal proceedings
shat may bave baon instituted
by any othar porson or
authority; and

{c) to discorntinue at any sLaga
batfore judgmon:t is doliveracd
any such criminal pioceedings
instituted oo undervaken by
himself or any ctheoy psison
or authority.

{(4) Thbe powers of tha Drrocior of Publ:ic
Proswecurions undsr subsszcrion (3) of this
soction may be exvorcisad by him in parson
oy Lhrough othoer poarsons ach ing undor and
in accordance with his gensral or spacial
ingtructions.

(5) Tha powers conforred upon the Dircctor
cf Public Prosscutivns by paragraphs (b)
and {c¢) of subsection (3) of this ssction
shall bs vestaed in him Lo 2xclusicn of
any cobther poarson or aunhorit

Provided that where any othor poarscn or
authority has instituted crimlnal procsoed-
ings, nothing i1n tihis subscction shall
pravent thoe wiihdrawal of those procoedings
by or at the instanca of that parson ox
authority and with the lcave cf the Court.”

Then 94 (6) emphasises vhat he is not to bo directed and conirolled

by any perscn or authority. The plain meaning is that he is not te be

directed or controlled either by the legislature,the executive or the judi-

ciary in exercising his office as regards section 94(3) of the Constitution.

if he is directed or controlledit offends the principle cf tha
suparation of powers,and contravenes the lotrer of the Constitution.
Alsc 1f the judge refussd Lo direct or to consent in writing, the
Director 1is empowcred to instiiute procsedings and underzake or take
cver and continue just the same. Yaou out of defercncs to the court he

would be inclined not to preoceed. Lord Mansfisld himself a former
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as Secticn 12 of vho Perjury Act. The evidencs: in this case
makns 1t clear vhaat the indicoment praferrsd emanated from the
Office of the Dirvctor of Public Prosccutions. It is trus thar
ne sought the dirsction and censant an writing of o judge to
peefar an indicimeni. The judge did noo so consent or direci,
and che g@ctor, on prudont geocond thoughis, prafarroed his own
wndictment. fo 13 vhis indichmont which s baing challenged.

Did the evidencc adduced cestablish abusa

of process on the ground that the re-

guisite gvidence necessary to prafer an
indictment has neover existied?

The rasort to o veluntary Lill will slways be excsprional
¢s privatce proscculors whe include the polics would insuituns
proceadings in accordance with Part I1I of the Justices of wne
Paze:2 Jurisdiction Act. 1In practice, tho Resideni Magistrato by
irtue of Secwion 4 of the Judicatur. {(Rasidon! Magistrates)., Act:
rakes all "nocessary and roquisice” praliminary examinations.
Thoen the primacy of tho Directer is yvacogoizad in Soction 3¢ of

the Justices of +ho

Jurisdiction Act, as tharo is tho
provision which y<ads in part:

... and the sevaral tf‘qu‘izamc”" 50 taksn,
togoiseyr with the writeen infourmation
(3£ SRy rha xup051hxonap the statament
of ithe sed, aond the recognizance  of
bail (if any) in ¢very such cast shell
bs delavered oy the sald Jusvica or
Justvices, or ho or thoy shall caus. ohn
sams Lo be dilivoeraed te tho Divecornor of
Public Presocutions and hae (o bthe propas
officor of the ceurt an whicn uhe nLL&l
1s to bo had, befeore or 2t the opaoning of
the szid couryn, on the fivst doy of the
sizving tawrsof, cr at such ¢ther time

ag tho Judge wno is Lo preside in such
court At Lne sald trial shall corxder and
appoint.
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Whern tho deposivions and cther papers are delivered teo the
Dirgcror of Public Presecuibicons, bha indicts as a matver of course
and the pracuice is that & privatoe prosucutor who wishiés to

conduct proceadings in the Suprome Court soecks the Direciox’

fimt Lo prosacure. When the Dirgcior indicts and forwards the



indictment and depositions to inc propar cfficer -~ The Clerk of
the Circuit Court, he iz acting in accordanca with Sectlen 24
13) {b) of the Constitution., In the ample words of the Consti-
tution he has takeon over and convinuced criminal procecdings which
have been instituted by aénccher person orf authority.

in this instances, tho appellane was discharged su Lhe
proliminary anguicy and so ons shage of Lhe criminal procawdings
was completed: soo bection 43 of the Justace of the Psace
Jurisdiction Ac*. The next staege of tho puocsedings could b
convinued by the private proseculor -  Iinspaccor Ariicae Brown
w0 had laid the criginal wntformation on 29rh May, 1990. Shs
would have had wo szek the conrsont cr divections of a8 judge in

writing to secure an indictmaent. The altorpative was for the

LDircctor te prefor his indictment. To de this, he was bound to
cxamine the svidencs in the depositicons and if satisfied that
Ly raised a prima facio case daspite the opinien of the Resident

Magistrate, he would ipdict. it is cleair from tho rgcord that

was no additiconal oviduncs apart firom the depositions.

Because the appellant was discharged at a preliminary eaguirvy
and the Dirgcuor profirvad his indicuiment pursuant teo Scnion
2(2) of the Criminal Justics (Admiplstration) Act the prosumption
must be as the public officer baving the constivutional and
sratutory powers ©o prosecuic or raise proceedings he had the
prudence "to dzcide whebthor thern is o prima facie cass” dospiue
the contrary wpinieon of thbe learned Resldeont Magiscrate. The

n

appellants evidence which could be used Lo rabut the presumption
n favour of the Direcicr, wes equivecal and so 4id not come up
o preoof. In his affidavit in support of the motion in the court
bzlow, he gave an opinion as te tne quality of the prueliminary
snguiry and exhibited one page of the depositicon to demonsiraie

z possible contradictich in the complainant's evidencs. The

appcllant also wxhibited Crown Counsel’s affidavii in lhe

proceedings before Ory, J., and in that affidavit she also gave an
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opinron from thy Offico of whe Dirocucoy ot Public Prosacutlons as
v the status of Lhe evidencs contained in the depesivions.  If
any reliance was being placed on ithis ovidence, tho appellant
cught to have oxhibited the dopositions se ithaet this court ccould
hava decided as a matter of law whethar the Director misusaed his
powzies by preferring an indictmoent. wiihout the requisite evicancs.

The appellant was ancitled to argue

point by vircuz of
Scerion 94 1(6) and 20(1) Chapter I1: of the Consvitution; hs did
not, although b7 was reforred o Lord Salmon's dissenting

spaach in Inland Revenue Commissioner v. Rossminister Ltd. (1980

1 All E.R. 80 where in dealing with an allegation of abuse of power

by the Ravenus, His Lordship sa2id at p. 100:

"I recogrisa, of cecurse, that in any

ordinavy case bwtwesn litige a% and litigant,
che point could net be alleowad o be relicd

on now. This, howovar, is uy nO Meang &by
ordinAry case it is a case of great consuvitu-
tional lmporamnce which can s~ricusly affoct
individual liberty.”

Alvheugh this wag a dissenting judgment and the crucial-issue was
not raisad below or in thnir Loraships' House, evesy Law Lord
referred to this issus wither directly or impliedly: sec pp. 84,
87, 91 and 162 fer the speeches of Leyd Wailberforce,
Lord Dilhorne, Lord Diplock and Lorce Scarman.

Ths appellant's chosen moihod vo copntend that nhore was an
zbuse of process, was summarised by Rowe, C.J.(Ag.).and because
the argumencs were reiterataed bzfors vs, it is appropxiatc Lo

cite three extracts. The first axtract is at p. 5 of the

-

judgment. It roads thus:
" In presencing his arguments on ihe
substantive motions, My. Ramsay capsulad his
submissicons into twoe brcad greoupings. le
said first that the process used by the
Director of Public Prosgcutions for =he
indictment of tho applicant was hopelessly
irregular and led o the making of two
orders by the judges which were beyond his
jurisdiction and in breach of due procass.
Swcondly, he said that applications undax
Section 2(2) of the Criminal Juscice
(&dministration) aAct (C.J.A.4.) by tha
Director of Public Proscecucions (D.P.P.)
or anyon¢ else, we a Judge, are judiciral



"proceadings and accordingly savtract rulus of

natural justice, which rul4s are now

cnshrincd in Sectien 20 of Lhe Consvitution.®
Concuncrxating his attack on the learned judge, the submissions

wooek this forms

< j " Mr. Ramsay concedad ithat the discharge
- of an accuscd person under seciien 43 of Lhe
Justicas cof the Poacd Jurisdiciticon Act cannoey
give risc Lo a pleoa in bar cither for
autrefois acguit or aurrefois convicit. Bun
h¢ contondad tnat where a proliminary
examination has bosn hald 2t 1s an sbuse of
process te seqk a Voluntary Bill of indictmont
without sctting oui a proper basis for such an
applicalion. He said toc, thar where there
was no defsct in the form or substance in the
committal procesedings, thoe acticon of uthe
D,P.,P. in bypassing those procoedings and or
their resulis, 2and using a mehoed which wguld
nullify tho dncision of the commitiing
(;\ Magistrate, was an inscvance of abuse of procoss.”
Then in cmphasising his vnliance on natural justice instead of
enqulring whether the pecessary pro-ruquisize existed for the
Direcior to exarcisa his powors, thz —ppellant's submissions ran
thus:
o Mr. Ramsay further submiitvad Lhat in
terms ©of dus process the only way in which the
benefit of the determinatvion of the pre-~
liminary examinacion in his favour can be
: - - protected by law is by giving to the applicant
- and his legal representatives the opportuniiy
( ) to be heard in any subsequent judicial procoedings
~ agesignad ‘o deprive bim of cthat benefic.”

Having regard te the manner in whicn 1he case was prasanted,
thers could have besn ne scerious complaint that the Director
wnitizlly scught the consent of Courtonay Orr, J., Sinc2 oOn wiser
secohd ihoughts he preferred his own iadiciment and vhis has not
baen acknowledged lot aloneg challenged. oy was it proved by
rmaterial affidavit ¢videncs presented in the couri below or on

(”“\ appeal, that the Divector misused his powers because he had no

avidence in the depositions whici could raisc a prima facie case.

Conclusiocns

Althcough this judgment differs in emphasis from that of the
Supr«me Court, I agree wiith the conclusions recordad by

Rowe, C.J.(Ag,.) when he said in paxris
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"eeeo I held that the process by which the
Voluntary Bill of Indictment was obtained is
in accordance wiith vhe law, ... and that ths
arrecst of the applicant upon the Warrant was
authorised by law.”

I would therefecrs dismiss the appeal, affirm the order made below

C.\ and order taxed or agresd costs to the respondents.





