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RECKORD J, 

' .  T h i s  i s  an  a c t i o n  f o r  n e g l i g e n c e  a r i s i n g  o u t  o f  a  motor  

v e h i c l e  a c c i d e n t  i n v o l v i n g  t h e  p l a i n t i f f ,  6  y e a r s o l d  a t  t h e  t i m e ,  

who was c r o s s i n g  t h e  r o a d  t o  g o  t o  s c h o o l  a t  Mizpah i n  t h e  p a r i s h  

C! o f  Manches t e r  on t h e  2 6 t h  o f  Sep tember ,  1996 .  

The p l a i n t i f f  was examined on t h e  W1R D I R E  when t h e  

t r i a l  began and  g a v e  sworn e v i d e n c e  t h e r e a f t e r .  H e  t e s t i f i e d  h e  

was now n i n e  y e a r s  o f  a g e  and  i n  g r a d e  4 .  On t h e  d a y  o f  t.he 

i n c i d e n t  h e  had  l e f t  home a t  a b o u t  7:00 a.m. a l o n g  w i t h  h i s  m o t h e r  

Carmen ;,s?ez i n  L e n n i e  r u s e y ' s  van .  

The van  s t o p p e d  on t h e  l e f t  hand s i d e  o f  t h e  r o a d .  

H i s  s c h o o l  was on t h e  o p p o s i t e  s i d e .  " B e f o r e  I c r o s s e d  I l o o k e d  

up a n d  down - t h e  van  was s t i l l  t h e r e  - n o t h i n g  e l s e  on  t h e  r o a d " .  
1 

H e  s t a r t e d  w a l k i n g  a c r o s s  t h e  r o a d .  ''when I was f i n i s h i n g  t o  

c r o s s  t h e  c a r  knocked m e  down". H e  d i d  n o t  know what  happened  a f t e r  

t h a t .  H i s  mo the r  had t a u g h t  him how t o  c r o s s  t h e  r o a d .  H e  d i d  



not know if there was anything special on the road where he 
i 

crossed, the car that-hit him came from the direction of Mandeville. 

When cross-examined he said he did not know the time 

the van dropped him off. The road had no side-walk there. He 

stood up from where he was dropped off then looked up and down-- 

he did not walk fast. 

The final suggestion to the plaintiff was,l1on that 

morning you came off Mass Lennie van back and ran across the road 

into the car1'- He replied "Mi no know". In answer to me he said 

. . -. "I don't know if I walked or ran across the road." . .. - - 

Miss Mavis Elliott of Walderston testifed. She got a 

drive in vehicle going past the Mizpah School on the 26th of 

September 1996. She szt in the back of this open back van. 

The van s t o ~ ~ p e d  on the soft shoulder of the left hand side of 

going down. k little boy who was at the back of the van came 

G off ans. stood up. He looked up and down the road to see if the 

road was clear for h i m  to-cross .to yo over to the - -  

I 1  

school. It was clear.. She sai-dl I s2.i.; the little boy looked 

down and up the road before he crossed - He started to cross 

on the pedestrian crossing to go over the school--- When he 

reached more than the middle of the pedestrian crossing there 

was a car coming very fast from down the hill. The car hit 

the little boy and he go up in the air about eight feet then 

0 he dropped on the road beside the back on the school side. I( 

He had fallen a distance from the crossing estimated 35 feet. 



She saw a  l a d y  came from t h e  c a r  t h a t  h i t  t h e  boy and  
,/ 

e n q u i r e d  i f  c h i l d  was a l i v e .  She had known t h e  s c h o o l  f o r  o v e r  

30 y e a r s .  To g o  t o  t h e  s c h o o l  you walk  on a n  o l d  r o a d .  The 

a c c i d e n t  t o o k  p l a c e  on t h e  new r o a d .  

A bus  s t o p  z.nd s c h o o l  s i g n  t h e r e ,  a l s o  a  d i r e c t i o n  s i g n  - 
The s c h o o l  s i g n  s a i d  " C h i l d r e n  C r o s s i n g " .  The main r o a d  was 

s t r a i g h t ,  smooth,  no p o t  h o l e s .    he boy was d r e s s e d  i n  s c h o o l  

u n i f o r m  - s h e  i d e n t i f i e d  t h e  d e f e n d a n t  i n  Cour.: t o  b e  t h e  

d r i v e r  o f  t h e  c a r  t h a t  h i t  t h e  boy.  A l i t t l e  g i r l  i n  Knox s c h o o l  

u n i f o r m  was s i t t i n g  i n  d e f e n d a n t ' s  c a r .  The a c c i d e n t  t o o k  p l a c e  

between 8 :15  and  8 :30  a.m. O t h e r  s c h o o l  c h i l d r e n  w e r e  i n  t h e  back  

o f  t h e  van b u t  o n l y  t h e  p l a i n t i f f  came o f f  a t  Mizpah.  H e  was 

t a k e n  o f f  t o  h o s ~ i t d l  . ''1 saw C o r n e l l  w a l k i n g  on t h e  p e d e s t r i a n  

c r o s s i n g  - I n e v e r  saw him r u n n i n g , "  When cross examined t h i s  w i t n e s s  

s a i d  s h e  was s e a t e d  on  a  b o a r d  i n  t h e  back  o f  t h e  van b u t  was 

l o o k i n g  t o w a r d s  W a l d e r s t o n .  The van had  s t o p p e d  bo t tom s i d e  t h e  

p e d e s t r i a n  c r o s s i n g .  When van  s t ~ p p e d  s h e  n e v e r  saw any  v e h i c l e  

b e h i n d  o r  i n  f r o n t  - None was coming f rom M a n d e v i l l e  -"I s t i l l  

a b l e  t o  see i f  any v e h i c l e  coming f rom M a n d e v i l l e  a l t h o u g h  my 

back  towards  Mandevj.!-le." C o r n e l l  n e v e r  r a n  a c r o s s  t h e  r o a d  - 

Never walked f a s t  - iior t o o  s l o w .  Whenshe f i r s t  saw t h e  c a r  

i t  had j u s t  l e f t  t h e  c o r n e r  - C o r n e l l  had  a l r e a d y  come o f f  t h e  

van .  I t  was t h e  l e f t  s i d e  o f  t h e  f r o n t  t h a t  h i t  him. She d e n i e d  

t h a t  h e  r a n  i n t o  t h e  r i g h t  s i d e  o f  t h e  c a r .  

She was n o t  s u r e  which  s i d e  o f  t h e  c a r  h i t  t h e  boy 

- boy f e l l  e i t h e r  i n  f r o n t  o r  maybe o n  t h e  l e f t  

hand s i d e .  She d e n i e d  h e  f e l l  i n  m i d d l e  o f  t h e  r o a d  - h e  



f e l l  o n  t h e  s o f t  s h o u l d e r .  A f t e r  t h e  boy was h i t  t h e  c a r  was o n  
.; 

t h e - l e f t  hand s i d e  -- She m a i n t a i n e d  h e  was h i t  o n  t h e  

p e d e s t r i a n  c r o s s i n g .  She d e n i e d  t h a t  t h e  s c h o o l  s i g n  was p u t  

up a f t e r  t h e  a c c i d e n t .  She d e n i e d  t h a t  t h e  p l a i n t i f f  r a n  i n t o  t h e  

s i d e  o f  d e f e n d a n t ' s  c a r .  She n e v e r  saw h e r  t r y i n g  t o  a v o i d  t h e  I 

boy - s h e  was t r a v e l l i n g  t o o  f a s t .  T r a v e l l i n g  up t h i s  same I 

d i r e c t i o n ,  t h i s  r o a d  l e a d s  t o  Knox C o l l e g e  a b o u t  o n e  m i l e  away. 1 
I 
I 

Carmen Lopez ,  mo the r  o f  t h e  c ~ r n p l ~ ~ r l a n t ,  s a i d  h e  
I 

was b o r n  o n  t h e  3 0 t h  o f  S e p t e m b e r ,  1989 .  When he  was g o i n g  t o  

t h a t  s c h o o l  f o r  t h e  f i r s t  week s h e  had walked  with .  him down t o  

s c h o o l ,  gave  him i n s t r u c t i o n s  a s  t o  how t o  c r o s s  t h e  r o a d .  T h e r e  I 

was a n  A l l  Age S c h o o l  s i g n  t h e r e , a l s o  a  p e d e s t r i a n  c r o s s i n g  a t  
I 

t h e  s c h o o l  g a t e ,  b u s  s t o p  o n  t h e  r i g h t  t o w a r d s  W a l d e r s t o n .  I 

1 

T h e r e  w e r e  h o u s e s  i n  t h e  a z e a  a l s o  a  B i b l e  C o l l e g e .  i 

The s c h o o l  s i g n  i s  on  same s i d e  o f  t h e  r o a d  t h a t  t h e  s c h o o l  was 

o n .  

She was a t  home on  t h e  2 6 t h  S e p t e m b e r ,  1996 a n d  e c t i n g  

o n  i n f o r m a t i o n  s h e  wen t  t o  t h e  S p a l d i n g  H o s p i t a l  a b o u t  9:30 a.m. 

She saw C o r n e l l  l y i n g  i n  bed  k i c k i n g ,  would n o t  t a l k .  She n e v e r  

saw any  c u t s ,  b u t  h e  had  a  l i t t l e  b l e e d i n g  on  h i s  e l b o w  where 

t h e  s k i n  had rubbed  o f f .  H e  was p u t  on  d r i p .  T h a t  same day  h e  

was t a k e n  t o  t h e  C h i l d r e n ' s  H o s p i t a l  i n  K i n g s t o n  - h e  n e v e r  s p o k e  

a l l  t h e  way t o  K i n g s t o n  where  he  r e c e i v e d  t r e a t m e n t .  H e  r e m a i n e d  

i n  the h o s p i t a l  f o r  two months .  A f t e r  t h r e e  weeks h e  r e g a i n e d  

c o n s c i o u s n e s s  and  s t a r t e d  t a l k i n g .  



The a c c i d e n t  was on a  Thursday.  Ghc r e t u r n e d  home t h a t  

F r i d a y  and S a t u r d a y  - e v e r y  week t h e r e a f t e r  she /came  t o  t h e  h o s p i t a l  

on  a  Thursday  and r e t u r n e d  home on S a t u r d a y .  

A t  t h e  h o s p i t a l  h e r  son  was naked i n  bed  w i t h  t u b e s  

i n s e r t e d  i n  h i s  n o s t r i l  and h i s  p e n i s  - A d r i p  was a t t a c h e d  t o  h i s  

hand and f o o t .  A p a r t  f rom f r u i t  j u i c e s  h e  c o u l d  n o t  e a t .  When 

h e  was d i s c h a r g e d  h e  coulG n o t  walk - H e  c o u l d  hop on o n e  f o o t  - 
h e  had t o  b e  pushed a b o u t  o n  w h e e l c h a i r  i n  t h e  h o s p i t a l .  H i s  

m o t h e r a s s i s t e d t o  b a t h e  him, p u t  on  h i s  c l o t h e s  and  a s s l s t  him 

t o  o t h e r w i s e  uslr lg  t h e  b a t h  room. B e f o r e  a c c i d e n t  lie c o u l d  
. - -. 

do  a-11 t h i s  f o r  h i m s e l f .  She purchascdpampers  f o r  him a s  h e  

c o u l d  n o t  go t o  t h e  ba throom by h i m s e l f .  The mother  c l a i m s  s h e  

s p e n t  a b o u t  $2 ,000.00  o r ? p a m p e r s a n d  $3 ,000.00  on j u i c e s ;  p a i d  

$2 ,000.00  p e r  week f o r  b o a r d i n g  a t  a  home i n  P o r t m o r e ,  S t .  

C a t h e r i n e ;  s h e  p a i d  $2 ,000 .00  f o r  t a x i  f a r e .  From K i n g s t o n  t o  

M a n d e v i l l e  s h e  p a i d  $70.00 f o r  bus  f a r e  and a  f u r t h e r  $300.00 a s  

t a x i  f a r e  from M a n d e v i l l e  t o  h e r  home i i l  C ~ 3 n t r i v a n c e .  

The mother  i-.ock hirn back  f o r  t h e r a p h y  a b o u t  f o u r  t i m e s  

pay ing  $4,000.00 f o r  t h e  r e t u r n  t r i p  on e a c h  o c c a s i o n .  She 

had  t o  see D r .  Ceheeks a t  C h i l d r e n ' s  H o s p i t a l  f o u r  t i m e s ,  d i f f e r e n t  

d a t e s  f o r  t h e r a p h y .  E e f o r e  t h e  a c c i d e n t  n o t h i n g  was wrong w i t h  

him - H e  was a  normal  c h i l d .  S i n c e  l e a v i n g  h o s p i t a l  h e  had  been  

improving  b u t  walks  w i t h  a  l i m p  i n  h i s  l e f t  f o o t .  

The mother  had a  one  y e a r  o l d  c h l l d  a t  home a t  t h e  t i m e .  

Each t i m e  s h e  came t o  Kings ton  t o  v i s i t  t h e  p l a i n t i f f  s h e  had  t o  pay 

$500.00 t o  one Blossom Rrown f o r  t a k i n g  c a r e  o f  h e r  i n f a n t  c h i l d  

a t  home. T h i s  l h s t e d  u n t i l  C o r n e l l  l e f t  h o s p i t a l .  I t  was a b o u t  



t w e n t y  o c c a s i o n s  t h a t  s h e  l e f t  h e r  i n f a n t  c h i l d  i n  t h e  c a r e  o f  
r 

this l a d y .  Becau-se o f  h i s  l i m p  t h e  l e f t  s h o e  g e t s  worn o u t  

e a r l y .  I t  h u r t s  when h i s  l e f t  hand i s  t u r n e d  by t h e  t h e r a p i s t .  

The r i g h t  hand was l o n g e r  t h a n  t h e  l e f t  - The r i g h t  f o o t  was 

l o n g e r  t h a n  t h e  l e f t .  They w e r e  n o t  l i k e  t h i s  b e f o r e  a c c i d e n t .  

~t c o s t  $1 ,000 .00  p e r  p a i r  f o r  two p a i r s  o f  e x t r a  s h o e s .  

A t  t h i s  s t a g e  f o u r  m e d i c a l  c e r t i f i c a t e s  w e r e  a d m i t t e d  

i n t o  e v i d e n c e  by C o n s e n t  o f  t h e  A t t o r n e y s .  C e r t i f i c a t e  f rom 

D r .  L loyd  - M a n d e v i l l e  H o s p i t a l  d a t e d  3 t h  J a n u a r y  1997  - E x h i b i t  

I .  - .  - - - 

D r .  Cheeks - d a t e d  1 8 t h  March,  1997 - ~ x h i b i t  2  - 

D r .  L loyd  - d a t e d  2 4 t h  O c t o b e r  1997 - E x h i b i t  3 .  

D r .  Cheeks  - d a t e d  7 t h  A u g u s t ,  1998 - E x h i b i t  4 .  

The p l a i n t i f f ' s  m o t h e r  s a i d  t h a t  C o r n e l l  b e f o r e  t h e  

a c c i d e n t  l o v e d  t o  p l a y  f o o t b a l l  and  c r i c k e t  - h e  c a n ' t  k i c k  t h e  

f o o t b a l l  a s  h a r d  a s  h e  d i d  b e f o r e  a n d  c a n ' t  h o l d  a  c r i c k e t  b a t  w i t h  
.~ . . 

h i s  hand .  She was c h a r g e d  $ 8 , 0 0 0 . 0 0  f o r  a  b r a i n  t e s t  a t  C h i l d r e n ' s  

H o s p i t a l .  She had  o n l y  $ 1 , 0 0 0 . 0 0  which  s h e  p a i d  o v e r ,  t h e  b a l a n c e  

was s t i l l  o u t s t a n d i n g .  

R e c e i p t s  t o t a l l i n g  $ 4 , 2 0 0 . 0 0  a d m i t t e d  i n  e v i d e n c e  by 

c o n s e n t  - E x h i b i t  5 .  When h e  grew up he  w i s h e d  t o  b e  a  m i n i s t e r  o f  

r e l i g i o n .  

Under c r o s s - e x a m i n a t i o n ,  t h e  mo the r  s a i d  C o r n e l l  was 

r i g h t  handed .  H e  was s u p p o s e d  t o  g e t  t h e r a p h y  a t .  t h e  M a n d e v i l l e  

H o s p i t a l  - when s h e  h e a r d  o f  t h e  e x p e n s e  s h e  t o o k  him t o  K i n g s t o n  

i n s t e a d .  She  b o u g h t  him a  b a l l  t o  e x e r c i s e  h i s  l e f t  h a n d .  She  



was n o t  s u r e  i f  t h e r e  was s i g n  s a y i n g  p e d e s t r i a n  c r o s s i n g ,  s c h o o l  
. J  

c r o s s i n g  o r  s c h o o l  s l o w ,  n o r  s p e e d  l i m i t  s i g n .  

M r .  Donald W i l l i a m s  l i v e s  w i t h  M i s s  Lopez and  h e r  c h i l d r e n  

a t  C o n t r i v a n c e  a b o u t  i f  m i l s  f rom Mizpah. ae i s  a  mechanic  

and  t r u c k  d r i v e r .  H e  h a d  been  l i v i n g  t h e r e  f o r  t h e  p a s t  s e v e n  

y e a r s  b u t  knows t h e  a r e a  f o r  o v e r  t w e n t y  y e a r s .  H e  had d r i v e n  

t r u c k  from ~ a n d e v i l l e  t o  C o n t r i v a n c e  - S h o o t e r s  H i l l  main  r o a d  

0 g o e s  t o  Mlzpah. A t  Mizpah t h e r e  i s  a  c e m e t e r y ,  s h o p s ,  

h o u s e s ,  Mizpah A l l  Age S c h o o l ,  a l s o  P e n t a c o s t a l  Church  C o l l e g e .  

- Coming from M a n d e v i l l e  t h e r e  i s  c o r n e r  j u s t  b e f o r e  r e a c h i n g  t h e  --  

s c h o o l  a b o u t  120 - 130 y a r d s  away - Anothe r  c o r n e r  i s  above  t h e  

s c h o o l  a b o u t  50 y a r d s  f rom t h e  s c h o o l .  T h e r e  i s  a  s i g n  p o s t  a t  

t h e  f i r s t  men t ioned  c o r n e r .  A M i n i s t r y  o f  E d u c a t i o n  - Mizpah A l l  

Age S i g n  a t  t h e  s c h o o l  e n t r a n c e  - t h e r e  i s  a  p e d e s t r i a n  c r o s s i n g  

a t  t h e  s c h o o l  g a t e  and  t h e r e  i s  a  b u s  s t o p  on  t h e  r i g h t .  D u r i n g  

s c h o o l  t i m e  he  p a s s e d  t h i s  a r e a .  A t  t h a t  t i m e  t h e r e  a r e  l o t s  o f  

c h i l d r e n  on  b o t h  s i d e s  o f  t h e  r o a d ;  work ing  c l a s s  p e o p l e  a n d  

c h i l d r e n  i n  u n i f o r m  f rom o t h e r  s c h o c l s .  O t h e r  s c h o o l s  a r e  a t  

Mount O l i v e t ,  Hohtwood, Knox, S p a l d i n g  a n d  C h r i s t i a n a .  The 

s c h o o l  i s  i n  a  b u i l t  up  a r e a  and  t h e  s p e e d  l i m i t  i s  30 m i l e s  

p e r  h o u r .  

The r o a d  a t  t h e  t i m e  o f  t h e  a c c i d e n t  was v e r y  good .  

I t  was wide  and  s t r a i g h t ,  no  p o t  h o l e s ,  b a r b e r  g r e e n  s u r f a c e  - 

Big  s o f t  s h o u l d e r  o r  l a y  -bye a t  t h e  b u s  s t o p  - S m a l l  s o f t  

s h o u l d e r  w i t h  a  r a l l  on  t h e  l e f t  f rom ~ a n d e v i l l e .  



8 

H e  knew t h e  p l a i n t i f f  b e f o r e  t h e  a c c i d e n t .  H e  c a n ' t  

walk  now, h i s  l e f t  hand  nbt work ing ;  c a n ' t  p l a y  a s  b e f o r e ;  d o n ' t  

have  r e c o r d i n g  memory a s  b e f o r e ;  ' h i s  l e f t  f o o t  i s  l i k e  a  d e a d  l i m b . '  

H e  h e l p e d  i n  b a t h i n g  and  d r e s s i n g  p l a i n t i f f  a n d  a s s i s t e d  him i n  

u s i n g  t h e  bath-room. His m o t h e r  and  b r o t h e r s  a l s o  h e l p :  H e  u s e d  

t o  p l a y  c r i c k e t ,  f o o t b a l l  and  o t h e r  boys  games b e f o r e .  

Under c r o s s - e x a m i n a t i o n  t h i s  w i t n e s s  s a i d  t h e  Mizpah main 

r o a d  i s  wide  enough f o r  t h r e e  v e h i c l e s  t o  p a s s .  C o r n e l l  now 

w a l k s  ' h i p - s h o d d e d '  - h e  d r a w s  t h e  l e f t  f o o t .  H e  c a n  p u l l  h i s  

s h i r t  b u t t o n s  w i t h  o n e  hand  b u t  n o t  t h e  p a n t s  b u t t o n s .  
. - -- - 

T h i s  was t h e  c a s e  f o r  t h e  p l a i n t i f f .  

D e f e n d a n t ' s  Case .  

The d e f e n d a n t  M r s .  Lagave  P e r s a d  l i v e d  a t  W i l l i a m s f i e l d  

- She s a i d  a b o u t  8 : 1 5  a.m. s h e  was d r i v i n g  a  M i t s u b i s h i  m o t o r  c a r  

r e g i s t e r e d  7347AS a l o n g  t h e  Mizpah main r o a d  g o i n g  t o w a r d s  S p a l d i n g s  

a t  a b o u t  30 m i l e s  p e r  h o u r .  I n o t i c e d  a  b l u e  p i c k u p  p a r k e d  on  t h e  

r i g h t  s i d e  o f  t h e  r o a d  b e s i d e  a  b u s  s t o p .  "On r e a c h i n g  t h e  back  on 

t a i l  o f  t h e  p i c k u p  I n o t i c e d  a  c h i l d  d a s h  f rom b e h i n d  t h e  b a c k  o f  

t h e  p i c k u p  i n t o  t h e  p a t h  o f  my v e h i c l e .  I was d r i v i n g  on t h e  l e f t  

hand s i d e  o f  t h e  r o a d .  I s t e p p e d  on my b r a k e  and  swerved  t o  p r e v e n t  

t h e  a c c i d e n t  b u t  h e  s t i l l  r a n  i n  t h e  r i g h t  hand  s i d e  o f  my c a r  and  

came o n t o  t h e  b o n n e t  on t h e  r i g h t  hand  s i d e  a n d  f e l l  t o  t h e  

g r o u n d . "  When s h e  came o u t  o f  h e r  c a r  s h e  n o t i c e d  t h e  c h i l d  

l y i n g  on t h e  r i g h t  hand  t a i l  o f  t h e  c a r  - H e r  l e f t  f r o n t  w h e e l  

was on t h e  s o f t  s h o u l d e r  and  t h e  back  o f  t h e  c a r  on  t h e  l e f t  

hand  s i d e  o f  t h e  r o a d  s l a n t i n g  t o  t h e  ~ h r i s t i a n a  



d i r e c t i o n  w i t h  t h e  f r o n t  o f  h e r  v e h i c l e  a b o u t  2 0  f e e t  f rom t h e  

i 
p o i n t  o f  i m p a c t .  

The c h i l d  was p l a c e d  i n  a  c a r  wh ich  t o o k  him t o  t h e  

M a n d e v i l l e  h o s p i t a l  - A p o l i c e  ca rcame  up  s h o r t l y  a f t e r  a n d  t h e  

d e f e n d a n t  went  w i t h  p o l i c e  t o  t h e  Kendal  P o l i c e  S t a t i o n .  

Coming f rom M a n d e v i l l e  s h e  s a i d  t h e r e  i s  a  d i r e c t i o n  

s i g n ,  t h e n - t h e r e  i s  a- c e m e t e r y ,  t h e n  a  s c h o o l -  c r o s s i n g ;  r o a d  

c o n t i n u e s  s t r a i g h t  u n t i l  it r e a c h e s  a  c o r n e r ,  a  good d i s t a n c e  u p .  

T h e r e  was a  bus  s t o p  on  t h e  o t h e r  s i d e .  The c o n d i t i o n  o f  t h e  r o a d  

was good a t  t h e  t i m e ,  it was smooth.  A t  t h e  p o i n t  o f  i m p a c t  t h e  
- - . - 

r o a d  c o u l d  accommodate two l a n e s  o f  t r a f f i c .  

The p i c k u p  was p o s i t i o n e d  a s  it g o i n g  t o  M a n d e v i l l e ,  

h a l f  o f  it on  t h e  r o a d  arid o t h e r  h a l f  on t h e  s o f t  s h o u l d e r .  

T h e r e  i s  no s c h o o l  s i g n  on  t h e  Mizpah main r o a d .  She  d e n i e d  t h a t  

t h e  c h i l d  was on a  c r o s s i n g ,  d e n i e d  s h e  was d r i v i n g  f a s t ;  d e n i e d  

s h e  h i t  him on t h e  l e f t  s i d e  - d e n i e d  he  f l e w  up  i n  t h e  a i r  a b o u t  

8 f e e t ,  d e n i e d  h e  f e l l  some 35 f e e t  f rom t h e  p e d e s t r i a n  c r o s s i n g .  

H e r  c a r  was damaged i n  t h e  a c c i d e n t .  T h e r e  was a  d e n t  on t h e  

r i g h t  s i d e  o f  t h e  b o n n e t ,  a  l i g h t  was b r o k e n  a t  t h e  c o r n e r  on  t h e  

r i g h t  s i d e  which  s h e  d i d  n o t  r e p a i r .  

The c r o s s i n g  s h e  s a i d  was n o t  a  p e d e s t r i a n  c r o s s i n g  a s  

it had  no p o l e s  on e i t h e r  s i d e  o f  t h e  r o a d .  A t  t h e  t i m e  o f  t h e  

a c c i d e n t  no one was u s i n g  t h e  c r o s s i n g .  

When c r o s s - e x a m i n e d  s h e  s a i d  s h e  l e f t  home t h a t  morning  

a t  a b o u t  8 : 0 0  o ' c l o c k  - s h e  was l i v i n g  a b o u t  o n e  m i l e  f rom 

W i l l i a m s f i e l d  and  a b o u t  f i v e  t o  s i x  m i l e s  t o  where  a c c i d e n t  



0 happened .  She a d m i t t e d  s h e  h a d  a  c h i l d  t h e n  g o i n g  t o  Knox J u n i o r  

S c h o o l  whom s h e  was 'kaking t o  s c h o o l  t h a t  morn ing  - H o m e  t o  Knox 
I 

i s  10 - 11 miles. The Lchoo l  s t a r t s  a t  8:30 a.m. - s h e  d e n i e d  I 
t h a t  t h e  a c c i d e n t  o c c u r r e d  be tween  8:20 a.m. and  8:30 a.m. d e f e n d a n t  

a d m i t t e d  s h e  o p e r a t e d  a  b u s i n e s s  p l a c e  a t  S t r a u n  d i s t r i c t ,  1 m i l e  

o u t  o f  C h r i s t i a n a ,  b u t  d i d  n o t  i n t e n d  t o  g o  t o  my b u s i n e s s  t h a t  

morning .  Knox t o  S t r a u n  i s  a b o u t  4 m i l e s .  " T h a t  morn ing  I was 

l a t e  f o r  s c h o o l . "  She  d e n i e d  t h a t  s h e  was s p e e d i n g  t h a t  morning  

t o  t a k e  h e r  d a u g h t e r  t o  s c h o o l  on  t i m e .  She  a g r e e d  t h e r e  was 

s t r a i g h t  r o a d  be tween  t h e  two c o r n e r s .  Between c o r n e r s  s h e  had  
. - - - - 

r e d u c e d  h e r  s p e e d  b e f o r e  t h e  c o l l i s i o n  g o i n g  be tween  25-30 m i l e s  

p e r  h o u r  a t  t i m e  o f  c o l l i s i o n .  She  d e n i e d  s h e  was t r a v e l l i n g  

v e r y  f a s t  when s h e  h i t  h im.  She  d i d  n o t  know t h a t  t h e  b u i l d i n g  

b e h i n d  t h e  c e m e t e r y  was a  s c h o o l .  She l e a r n t  s i n c e  t h e  a c c i d e n t  

t h a t  it was t h e  Mizpah A 1 1  Age - it was a b o u t  100 y a r d s  f rom t h e  

r o a d .  

The d e f e n d a n t  a d m i t t e d  t h a t  t h e r e  was a  s c h o o l  c r o s s i n g  

- w h i t e  p a i n t i n g  on  t h e  g r o u n d  - now f a d e d .  She  d i d  n o t  see 

s i g n  marked ' M i n i s t r y  o f  E d u c a t i o n  - Mizpah A l l  Age S c h o o l '  a t  

t h e  t i m e  - I have  s e e n  a  s i g n  s i n c e  - p r o b a b l y  sometime i n  1997 . "  

I n  answer  t o  m e  t h e  d e f e n d a n t  s a i d  t h a t  s h e  was n o t  aware  

t h a t  a  s c h o o l  was i n  t h e  a r e a  - She  had  b e e n  t a k i n g  h e r  d a u g h t e r  

t o  s c h o o l  e v e r y  morn ing  f o r  a b o u t  one  y e a r  b e f o r e  t h e  a c c i d e n t .  

" S e e i n g  s c h o o l  c h i l d r e n  w a l k i n g  i n  t h e  a r e a  I knew 

s c h o o l  was i n  t h e  a r e a  b u t  d i d  n o t  know where  it was . "  



Mr. Joel McLaughlin, a special constable who lived in 

the area of Mizpah for all-his life testifed in support of the 

defendant. He said about 8:15 a.m. on the 26th September, 1996 

he was standing along the left hand side of the road awaiting 

transportation going to Mandeville. On the right hand side 

towards Christiana there was 2 pedestrian crossing; a house about 

100 yards from the main road; another house in the bushes - there 

was a bus stop and another house under construction. On the 

left side coming from Mandeville there--is a burial ground and a 
-- 

school which is about 150 feet from the Mizpah main road - smooth 

surface, straight road. 

Children going to school sometimes used the- pedestrian 

crossing.. Whilethere he saw a blue pickup coming from direction 

of Christiana stopped beside the bus stop, partly on the soft 

shoulder and partly on the road. There was a line of about 

three coming from Mandeville - when they passed him he was 
looking up the road and saw "a little boy dashed from behind the 

blue pickup that stopped earlier". A grey car was in front of 

the line it was travelling at a slow speed. He ran into the 

right side of the car - the car swerved and he fell on the bonnet 
and fell on to the road surface on the left side of the road 

facing Christiana. The accident happened about 20 feet from the 

crossing. An unmarked police car came up and took the child to 

Mandeville Hospital. 



Leav ing  f rom M a n d e v i l l e  t h e r e  i s  a  s i g n  g i v i n g  

d i r e c t i o n s  t o  v a r i o u s . d i s t r i c t .  T h e r e  was no o t h e r  s i g n  a t  

t h a t  t i m e  - T h e r e  i s  a  s i g n  t h e r e  now p u t  up by t h e  Youth C l u b  

- T h i s  s i g n  s a y s  - ' ~ i n i s t r ~  o f  E d u c a t i o n  - .Mizpah  A l l  Age s c h o o l '  

which  i s  on  t h e  l e f t  s i d e  coming from M a n d e v i l l e ,  a l s o  t h e  

S c h o o l  - The s i g n  i s  o n  t h e  o l d  r o a d  n o t  on t h e  main r o a d  a n d  

i s  a b o u t  1 0  f e e t  f rom t h e  i n t e r s e c t i o n  o f  t h e  o l d  and  t h e  new 

r o a d s .  The new r o a d  h a s  b e e n  i n  u s e  f o r  f i f t e e n  ( 1 5 )  y e a r s .  

P e o p l e  f rom o t h e r -  d i s t r i c t s c o m e  and  a w a i t  t r a n s p o r t a t i o n  i n  

t h e  a r e a .  H e  d e n i e d  t h a t  t h e  b o y - c r o s s e d - - t h e  r o a d  i n - t h e  p e d e s t r i a n  

c r o s s i n g ,  h e  d e n i e d  t h a t  t h e  g r e y  c a r  d r o v e  v e r y  f a s t  and  h i t  him 

on  t h e  p e d e s t r a i n  c r o s s i n g .  H e  d e n i e d  t h a t  t h e  boy was h i t  by t h e  

l e f t  f r o n t  o f  t h e  c a r .  H e  n e v e r  went  u p a b o u t 8  f e e t  i n  t h e  a i r  

n o r  d i d  h e  f a l l  a b o u t  35 f e e t  f rom where  h e  was h i t .  T h e r e  was n o  

o t h e r  t r a f f i c  s i g n  i n  t h e  a r e a ,  n o t h i n g  t o  i n d i c a t e  t h a t  a  c r o s s i n q  

was t h e r e ,  o n l y  f a d i n g  w h i t e  marks  on t h e  r o a d .  

When c r o s s - e x a m i n e d  t h i s  w i t n e s s  s a i d  h e  was now 31 y e a r s  o l d  

a n d  knew t h e  Mizpah A l l  Age S c h o o l  f rom h e  was s m a l l  and  it h a s  

a l w a y s  b e e n  a t  t h a t  same s p o t .  You c a n  s t a y  on  some p a r t s  o f  t h e  

main r o a d  and  see t h e  s c h o o l  a n d  t h e  c h i l d r e n .  H e  knew t h e  P e n t e -  

c o s t a l  C o l l e g e  and  Church  t h e r e .  H e  r e p e a t e d  t h a t  no  s u c h  s i g n  was 

t h e r e .  

H e  a g r e e d  t h e r e  was a  w h i t e  l i n e  i n  t h e  m i d d l e  o f  t h e  r o a d .  The 

boy had  p a s s e d  o v e r . t h e  w h i t e  l i n e  when t h e  c a r  h i t  him. H e  was n o t  

w a l k i n g  a c r o s s  t h e  p e d e s t r i a n  c r o s s i n g  when t h e  c a r  h i t  h im.  H e  

d e n i e d  h e  had  a l m o s t  c o m p l e t e d  t h e  c r o s s i n g  when h e  was h i t .  The 

The c a r  had s t a r t e d  s w e r v i n g  t o  t h e  l e f t  b e f o r e  it h i t  h im.  H e  

knew t h e  p l a i n t i f f  b e f o r e  t h e  a c c i d e n t  b u t  n o t  t h e  d e f e n d a n t .  



T h i s  was t h e  c a s e  f o r  t h e  d e f e n d a n t .  

.J 

M i s s  R i c h a r d s o n  a d d r e s s e d  t h e  C o u r t  o n  t h e  q u e s t i o n  o f  damages.  

Re S p e c i a l  Damaqes 

M e d i c a l  Expenses  a t  C h i l d r e n ' s  H o s p i t a l  

B r a i n  

Pampers 

Accommodation ( 5  weeks @ $2,000 .00  
p e r  week) f o r  mo the r  

T r a n s p o r t a t i o n  ( f o r  m o t h e r )  

T r a n s p o r t a t i o n  

Baby S i t t e r  
. . 

~ r a n s ~ o r t a t i o n  f o r  t h e r a p y  

T r a n s p o r t a t i o n  t o  D r .  Cheeks 

N u r s i n g  c a r e  

E x t r a  s h o e s  

T o t a l  

G e n e r a l  Damages 1 
C o u n s e l  r e f e r r e d  t o  f o u r  m e d i c a l  c e r t i f i c a t e s  a d m i t t e d  a s  E x h i b i t s  

1, 2 ,  3 and  4 .  

E x h i b i t 1  from D r .  L l o y d  showed t h e  p l a i n t i f f  s u f f e r e d  a  f r a c t u r e d  ' 
s k u l l  and s e i z u r e s .  ~ 
E x h i b i t  2 f rom D r .  Cheeks  who found  t h a t  t h e r e  was u n c o n s c i o u s n e s s  1 

and  f r a c t u r e  o f  t h e  l e f t  tempo- p a r i e t a l  r e g i o n  o f  t h e  s k u l l .  

E x h i b i t  3 f rom D r .  L loyd  d i s c l o s e d  t h a t  p l a i n t i f f  d e v e i o p e d  l e f t  h e m i p l e g j ~  

t h a t  i s ,  h e  wa lked  w i t h  a  l i m p  a l s o  P o s t  t r a u m a t i c  e p i l e p s y  b o t h  o f  which  1 
I 

w e r e  pe rmanen t .  

E x h i b i t  4 f rom D r .  Cheeks  which  showed weakness  o f  t h e  l e f t  u p p e r  

and  lower  l i m b s .  T h e r e  was a l s o  i n j u r y  t o  t h e  r i g h t  p y r a m i d a l  t r a c t  



w h i c h  c o n t r o l s  v o l u n t a r y  movement  o n  t h e  l e f t  s i d e  o f  t h e  b o d y .  T h i s  1 
/ 

a m o u n t e d  t o  a 20% loss  o f  t h e  w h o l e  p e r s o n .  

F o r  p a i n  a n d  s u f f e r i n g  a n d  l o s s  o f  a m e n i t i e s  c o u n s e l  r e f e r r e d  

t o  t h e  case o f  M c L e a n  vs .  Walters r e p o r t e d  i n  H a r r i s o n ' s  A s s e s s m e n t  / 1 
o f  Damages p .  1 9 8  w h e r e  a n  a w a r d  w a s  made f o r  $ 1 9 0 , 0 0 0 . 0 0 .  

See also V o l .  4 of K h a n ' s  page 86 - Whylie v s .  C a m p b e l l .  

T h e s u m  o f  $ 1 . 5  m i l l i o n  w a s  a w a r d e d  b y  M r .  J u s t i c e  K a r l  H a r r i s o n  i n  ! i 
May 1 9 9 7 .  T h i s  w a s  c o n v e r t e d  a t  da te  o f  t r i a l  a m o u n t  t o  $ 1 . 6 9  m i l l i o n  I I 
c o u n s e l  a s k  f o r  a n  a w a r d  o f  $ 2  m i l l i o n  u n d e r  t h i s  h e a d .  

F u t u r e  E p i l e p t i c  a t t a c k s  . .  -- - 

S e e  SCCA No. 5 0 / 9 0  P e t r o n a  B l a c k  vs .  J e n n i f e r  B h a k a i  $ 1 0 0 , 0 0 0 . 0 0  

awarded. T h i s  when c o n v e r t e d  w o u l d  be e q u a t e d  t o  $ 6 0 0 , 0 0 0 . 0 0  t o d a y .  

L o s s  o f  F u t u r e  E a r n i n g s  

C o u n s e l  s u b m i t t e d  t h a t  t h e  p l a i n t i f f  w i l l  h a v e  p r o b l e m s  o n  t h e  l a b o u r  

m a r k e t .  W e  c a n ' t  s a y  w h a t  o c c u p a t i o n  t h e  p l a i n t i f f  w i l l  t a k e  u p .  

T h e  minimum wage w a s  now $ 8 0 0 . 0 0  p e r  week .  

S e e  Douglas v s .  K . S . A . C .  1 8  J . L . R .  3 3 8 ,  a t  3 3 1 .  S h e  s u g g e s t e d  a m u l t i -  

p l i e r  o f  1 6  a n d  a s k .  f o r  a w a r d  o f  $ 8 0 0  x 52  x 1 6  = $ 6 6 5 , 6 0 0 . 0 0 .  

D i s c o u n t i n g  f o r  i m m e d i a t e  p a y m e n t  b y  5 0 % .  S h e  claims $ 3 3 2 , 8 0 0 . 0 0 .  

H a n d i c a p  o n  t h e  l abour  -- m a r k e t  

S e e  SCCA No. 1 5 / 9 1  J a m a i c a  T e l e p h o n e  C o .  L t d .  v .  D e l m a r  D i x o n .  I n  J u n e  

1 9 9 4 ,  t h e  sum o f  $ 2 0 , 0 0 0 . 0 0  w a s  a w a r d e d  u n d e r  t h i s  h e a d . w h e n  c o n v e r t e d  

C) t o  A u g u s t  1 9 9 8  t h i s  i s  e q u i v a l e n t  t o  $ 3 7 , 2 9 7 . 0 0  

C o s t  o f  F u t u r e  E x t r a  s h o e s  

C o u n s e l  c l a i m e d  $ 2 0 0 0 . 0 0  p e r  y e a r  f o r  s h o e s .  S h e  s u g g e s t e d  a m u l t i -  

p l i e r  o f  1 8 - c l a i m  a m o u n t s  t o  $ 3 6 , 0 0 0 . 0 0 .  D i s c o u n t  t h i s  b y  2 5 %  



/ 

Cos-ts  o f  f u t u r e  c a r e  

S e e  D o u g l a s  v. K.S.A.C. ( s u p r a )  C o u n s e l  c la ims a n  award  a t  r a t e  u n d e r  
I 

t h e  Minimum Wage w i t h  m u l t i p l i e r  o f  1 8  = 800 x 52 x  1 8  = $748,8.00.00. ' .  I 
b'or i m m e d i a t e  payment  t h i s  w i l l  b e  r e d u c e d  by  25% = $ 5 6 1 , 6 0 0 . 0 0 .  

T o t a l  c la im u n d e r  h e a d  o f  G e n e r a l  Damages 

P a i n  a n d  s u f f e r i n g  - - $ 2 ,000 ,000 .00  

F u t u r e  e ' p i l e p t i c  a t t a c k s  - - 600 ,000 .00  

L o s s  o f  f u t u r e  e a r n i n g s  - - - 332 ,800 .00  

H a n d i c a p  o n  l a b o u r  m a r k e t  - - - 37-,297 .OO 

C o s t s  o f  e x t r a  s h o e s  - - 27 ,000  . O O  

F u t u r e  c a r e  - - 5 6 1 , 6 0 0 . 0 0  

$ 3 , 5 5 8 , 6 9 7 . 0 0  

R e :  L i a b i l i t y  

M r .  Rowe a d d r e s s e d  t h e  q u e s t i o n  o f  l i a b i l i t y .  H e  p o i n t e d  o u t  

t h a t  t h e  d e f e n d a n t  h o l d s  a  d u t y  o f  c a r e  t o  t h e  p l a i n t i f f  - t h a t  t h i s  

d u t y  had  b e e n  b r e a c h e d a n d  as  a  r e s u l t , d a m a g e s .  She  f a i l e d  t o  k e e p  a  

p r o p e r  l o o k o u t ,  i n  a  s c h o o l  a r e a ,  h e r  e x c e s s i v e  s p e e d .  She  f a i l e d  

t o  h e e d  t h e  p r e s e n c e  o f  t h e  p l a i n t i f f  o n  t h e  p e d e s t r i a n  c r o s s i n g  

e v e n  i f  t h e  p l a i n t i f f  was  n o t  u s i n g  t h e  c r o s s i n g  t h e  d e f e n d a n t  s t i l l  

owed him a  d u t y  o f  ca re .  T h i s  was  a  b u i l t  u p  a r e a .  S h e  knew t h e r e  

w a s  a  s c h o o l  c r o s s i n g  i n  t h e  a r e a ,  s h e  knew t h a t  p e d e s t r i a n s  w e r e  

a l w a y s  t h e r e ,  t h a t  a  b u s  s t o p  was  t h e r e .  The d e f e n d a n t  c o u l d  see 
#r? 

f r o m  t h e  ma in  r o a d  t h e  b u i l d i n g  w h i c h  s h e  l a t e r  l e a r n t  w a s  t h e  A l l -  

a g e  S c h o o l .  I t  was  a  s c h o o l  m o r n i n g  a n d  it was  s c h o o l  t i m e .  

MY.. Rowe a s k e d  t h e  C o u r t  t o  r e j e c t  t h e  d e f e n d a n t ' s  c l a i m  t h a t  s h e  

n e v e r  k n e x  t h e  a l l - a g e  s c h o o l  - s h e  a d m i t t e d  knowing  o f  t h e  P e n t a c o s t a l  

C o l l e g e  i n  t h e  a r e a .  She  a d m i t t e d  s h e  n e v e r  r e d u c e d  h e r  s p e e d  when 



m i t t e d  t h a t  a  c d r e f u l  a n d  r e a s o n a b l e  d r i v e r  would have  r e d u c e d  s p e e d .  

The p r e s e n c e  o f  t h e  p a r k e d  v e h i c l e  was f u r t h e r  r e a s o n  f o r  h e r  t o  

r e d u c e  s p e e d .  She  s h o u l d  h a v e  assumed t h a t  p e o p l e  may h a v e  b e e n  coming .- 

o f f  o r  g o i n g  on t h e  p a r k e d  v e h i c l e .  She o u g h t - t o  have  t a k e n  care t h a t  

c h i l d r e n  may r u n  a c r o s s  t h e  r o a d .  

On t h e  b a l a n c e  o f  p r o b a b i l i t i e s  M r .  Rowe s u b m i t t e d  t h a t  t h e  

d e f e n d a n t  was n e g l i g e n t .  H e  a s k e d  t h e  C o u r t  t o  r e j e c t  t h e  d e f e n d a n t ' s  

e v i d e n c e  t h a t  t h e r e  was no  s c h o o l  s i g n  t h e r e  a t  t h e  t i m e .  H e  r eminded  

t h e  C o u r t  t h a t  s h e  a d m i t t e d  t h e r e  was a  s c h o o l  c r o s s i n g  s i g n  on t h e  
- .  - - - 

r o a d  b u t  i t  was p a l e .  H e  f u r t h e r  s u b m i t t e d  t h a t  when e v i d e n c e  

o f  t h e  d e f e n d a n t ' s  w i t n e s s  c o n f l i c t e d  w i t h  e v i d e n c e  o f  t h e  p l a i n t i f f ' s  

w i t n e s s ,  t h a t  t h e  d e f e n c e  s h o u l d  b e  r e j e c t e d  and  t h e  p l a i n t i f f ' s  

a c c e p t e d .  The d e f e n d a n t ' s  e v i d e n c e  o f  s p e e d  o u g h t  t o  b e  r e j e c t e d .  'The 

s e r i o u s n e s s  o f  t h e  a c c i d e n t  b e a r s  t h i s  o u t .  H e  was u n c o n s c i o u s  f o r  

t h r e e  weeks - h e  had  b e e n  thrown i n  t h e  a i r  and  f e l l  on  t h e  b o n n e t .  

The d e f e n d a n t  was t a k i n g  h e r  d a u g h t e r  t o  Knox. A t  8 : 1 5  a.m. s h e  was a t  

Mizpah h a v i n g  a n o t h e r  6 m i l e s  t o  g o  t o  Knox. C o u n s e l  s u b m i t t e d  t h a t  

t h e  d e f e n d a n t  was s p e e d i n g  i n  o r d e r  t o  t a k e  d a u g h t e r  t o  r e a c h  s c h o o l  by 

8 . 3 0  a.m. Going t h r o u g h  t h e  town o f  S p a u l d i n g , a  b u i l t  u p  a r e a l i t  was 

l i k e l y  s h e  would b e  h e l d  up  i n  t r a f f i c .  

M r .  Rowe s u b m i t t e d  t h a t  t h e  e v i d e n c e  o f  t h e  w i t n e s s  f o r  t h e  p l a i n -  

t i f f  s h o u l d  b e  b e l i e v e d .  The f i r s t  p l a i n t i f f  a l t h o u g h  young knows 

t h e  d i f f e r e n c e  be tween  wrong a n d  r i g h t .  H i s  mo the r  t a u g h t  him how t o  

c r o s s  t h e  r o a d .  T h e r e  were d i s c r e p a n c i e s  be tween  t h e  d e f e n d a n t  and  

h e r  w i t n e s s ,  W i t n e s s  Mavis  E l l i o t t ' s  e v i d e n c e  i s  c r e d i b l e .  She 

w i t n e s s e d  t h e  a c c i d e n t  - c o r r o b o r a t e s  t h e  p l a i n t i f f ' s  e v i d e n c e  a s  t o  

how h e  was c r o s s i n g  t h e  r o a d .  The f a c t  t h a t  s h e  d i d  n o t  s low down 



17. 

0 p r o v e s  n e g l i g e n c e  beyond r e a s o n a b l e  d o u b t .  

(Both  a t t o r n e y s , c l i e d t s  a n d  J u d g e  v i s i t e d  t h e  c a r  p a r k  t o  

l o o k  a t  d e f e n d a n t ' s  c a r )  

C o n t i n u i n g ,  M r .  Rowe s u b m i t t e d  t h a t  e v i d e n c e  o f  damage t o  t h e  c a r  

was more c o n s i s t e n t  w i t h  e v i d e n c e  o f  t h e  p l a i n t i f f  t h a n  t h a t  o f  t h e  

d e f e n c e .  

. . 

On b e h a l f  o f  t h e  d e f e n c e ,  M i s s  s m a l l  made h e r  s u b m i s s i o n s  i n  

0 w r i t i n g .  

The d o c t r i n e  o f  Res  Ipsa L o q u i t u r  d o e s  n o t  a p p l y  - s e e  C h a r l e s -  

w o r t h  & P e r c y  o n  N e g l i g e n c e  8 t h  e d i t i o n  page  422-423: - 

She  announced  t h a t  t h e  d e f e n d a n t  was n o t  p u r s u i n g  t h e  d e f e n c e  o f  con-  

t r i b u t o r y  n e g l i g e n c e .  Based  on  e v i d e n c e  o f  M i s s  Mavis  E l l i o t t  t h a t  

h e r  back  was t u r n e d ,  h e r  e v i d e n c e  a s  t o  s p e e d  o f  c a r  o u g h t  n o t  t o  b e  

a c c e p t e d .  D e f e n d a n t  r e d u c e d  s p e e d  a n d  was e x e r c i s i n g  h e r  s t a t u t o r y  

d u t y  o f  c a r e .  The e v i d e n c e  o f  J o e l  McLaughl in  a s  t o  where  h e  was 

0 s t a n d i n g  was n e v e r  c h a l l e n g e d .  On e v i d e n c e  o f  M i s s  E l l i o t t  t h e  

damage s h o u l d  b e  o n  t h e  l e f t  s i d e ,  t h e r e  i s  no  damage o n  t h e  l e f t  

s i d e .  I f  d e f e n d a n t  was s p e e d i n g  t h e  damage t o  c a r  would b e  g r e a t e r  

and  i n j u r y  t o  c h i l d  more s e r i o u s .  She  s u b m i t t e d  t h a t  t h e  p l a i n t i f f  

had  f a i l e d  t o  p r o v e  t h a t  t h e  d e f e n d a n t  was n e g l i g e n t .  S e e  C h a r l e s w o r t h  

& P e r c y  ( S u p r a )  a t  p .  1 9 8 .  

R e :  Damages 

M i s s  S m a l l  s u b m i t t e d  t h a t  S p e c i a l  Damages mus t  b e  p r o v e d .  No r e c e i p t s  

were t e n d e r e d  a l t h o u g h  t h e  mo the r  s a i d  s h e  had  t h e  r e c e i p t s .  

C l a i m  No. 6 i s  u n r e a s o n a b l e  and  c l a i m  f o r  h a n d i c a p  o n  t h e  l a b o u r  

m a r k e t  d o e s  n o t  a r i s e .  



T h i s  was t h e  c a s e  f o r  t h e  d e f e n c e .  
I 

F i n d i n g s  

T h e r e  i s  no d i s p u t e  t h a t  a c c i d e n t  happen on  o r  n e a r  a  s c h o o l  

c r o s s i n g  on  a l o n g  s t r a i g h t ,  d r y  a s p h a l t e d  r o a d  i n  t h e  v i c i n i t y  o f  

t h e  Mizpah A l l  Age S c h o o l  - r o a d  wide  enough t o  accommodate two o r  

t h r e e  l a n e s  o f  v e h i c l e s .  

N O  d i s p u t e  t h a t  t h e  c h i l d  came f r o m  b e h i n d  a  p a r k e d  open 

0 b a c k  p i ck -up  which was on t h e  l e f t  s o f t  s h o u l d e r  f a c i n g  M a n d e v i l l e  

h a v i n g  came from t h e  d i r e c t i o n  o f  C h r i s t i a n a .  

T h e r e  was 'no e v i d e n c e - o f  txre marks o n - t h e  r o a d  a s  a  r e s u l t  

o f  any  sudden  b r a k i n g  up o f  t h e  d e f e n d a n t ' s  c a r .  N e i t h e r  was t h e r e  

any  e v i d e n c e  t h a t  s h e  blew h e r  h o r n  t o  warn c h i l d r e n  who may b e  

r u n n i n g  o r  wa lk ing  f rom b e h i n d  t h e  p i c k u p .  

On d e f e n d a n t ' s  e v i d e n c e  t r a v e l l i n g  a t  25-30 m i l e s  p e r  hour  

s h e  f a i l e d  t o  s t o p  h e r  c a r  o~ o t h e r w i s e  a v o i d  t h e  1st p l a i n t i f f  on 

d r y  a s p h a l t e d  r o a d  z l t h o u g h  s h e  i s  d r i v i n g  on  t h e  l e f t  hand s i d e  

and  t h e  c h i l d  came r u n n i n g  from b e h i n d  open  back  p i c k u p  on h e r  

r i g h t  where  r o a d  i s  wide  enough t o  a d m i t  t w o  l a n e s  o f  v e h i c l e s  

( h e r  e v i d e n c e )  o r  t h r e e  l a n e s  (Donald W i l l i a n ~ s  e v i d e n c e ) .  

T h e r e  i s  n o  f a c t u a l  r e d u c t i o n  o f  s p e e d .  When s h e  came on 

t h e  s t r a i g h t  s h e  t r a v e l l i n g  a b o u t  30 m i l e s  p e r  h o u r .  A t  t i m e  o f  

a c c i d e n t  s h e  go ing  be tween  2 5  - 30 m i l e s  p e r  h o u r .  

Was s h e  k e e p i n g  a  p r o p e r  l o o k o u t ?  

She saw a d u l t s  and  c h i l d r e n  on  b o t h  s i d e s  o f  t h e  r o a d .  She 

a d m i t t e d  . t h e r e  was a  s c h o o l  c r o s s i n g  p a i n t e d  w h i t e  on t h e  r o a d ,  

( a l b e i t  f a i n t ) .  Whether  o r  n o t  s h e  had  known o f  t h e  M i n i s t r y  o f  



E d u c a t i o n  S c h o o l  s i g n  i n d i c a t i n g  t h e  Mizpah A l l  Age S c h o o l ,  s h e  
./ 

knew a  c h i l d r e n ' s  s c h o o l  was i n  t h e  a r e a  o n l y  n e v e r  knew where  

e x a c t l y  i t  was s i t u a t e d .  

On t h e  e v i d e n c e  o f  S p e c i a l  C o n s t a b l e  McLaughl in  f o r  t h e  

d e f e n c e ,  t h e  g r e a t e r  p a r t  o f  t h e  p i c k u p  was o n  t h e  s o f t  s h o u l d e r  

- He saw d e f e n d a n t  d r i v i n g  u p  on  t h e  l e f t  hand  s i d e  a t  s low s p e e d  

a n d  t h a t  t h e  c h i l d  d a s h e d  f rom b e h i n d  t h e  p i c k u p .  

On h e r  own e v i d e n c e  s h e  d r o v e  up  on  l e f t  hand s i d e  a t  

25-30 miles p e r  h o u r  and  when h e r  c a r  was p a s s i n g  t h e  back  o r  t a i l  
- 

o f  t h e  p i c k u p  t n e  c n i l d  d a s h e d  f rom b e h i n d  t h e  pi-ckup. I f  t h i s  was 

s o  s h e  would have  p d s s e d  t h e  p i c k u p  and  gone a b o u t  h e r  b u s i n e s s  

b e f o r e  t h e  c h i l d  c o u l d  h a v e  r e a c h e d  a c r o s s  t h e  r o a d  a n d  r a n  i n t o  

h e r  r i g h t  s i d e ,  e s p e c i a l l y  when s h e  swerved  f u r t h e r  l e f t  t o  a v o i d  

him a s  s h e  a d m i t s  a n a  w i t h o u t  h a v i n g  t o  c o n t e n d  w i t h  any  p e d e s t r i a n  

o n  h e r  l e f t  o r  any o t h e r  v e h i c l e s  coming from t h e  o p p o s i t e  d i r e c t i o n .  

From t h e  veyy  n a t u r e  o f  t h e  i n j u r i e s  s u f f e r e d  by t h i s  c h i l d ,  

i t  s u g g e s t  t h a t  he  was h i t  by t h e  f r o n t  o f  t h e  v e h i c l e  a s  t h e  

p l a i n t i f f  c o n t e n d s  r a . t h e r  t h a n  t h a t  h e  r a n  i n t o  t h e  s i d e  a n d  f e l l  1 
on t h e  g round  a s  t h e  d e f e n c e  c o n t e n d s .  

S p e c i a l  C o n s t a b l e  McLaughl in  s a y s  c h i l d  was h i t  20 f e e t  away from 

t h e  c r o s s i n g  w h i l e  M i s s  E l l i o t t  s a y s  h e  was h i t  on  t h e  c r o s s i n g .  
I 

I 

I t  i s  n o t e d  t h a t  s h e  was s e a t e d  i n  b a c k  o f  t h e  open  b a c k  p i c k u p  

and  a c c i d e n t  t o o k  p l a c e  j u s t  b e h i n d  t h i s  s t a t i n g  u p  p i c k u p .  

0 Same d i r e c t i o n  s h e  was look i r lg .  



The Law 
- - 

A d i s t i n a t i o n  m u s t  b e  drawn be tween  c h i l d r e n  and  a d u l t s ,  

f o r  a n  a c t  which  c o u l d  c o n s t i t u t e  c o n t r i b u t o r y  n e g l i g e n c e  o n - t h e -  

p a r t o f  a n  a d u l t  may f a i l  t o  d o - s o  i n - t h e  c a s e  o f  a  c h i l d  o r  Ydun9 

p e r s o n s ,  t h e  r e a s o n  b e i n g  t h a t  a  c h i l d  c a n n o t  b e  e x p e c t e d  t o  b e  

a s  c a r e f u l  f o r  h i s  own s a f e t y  a s  a n - a d u l t .  Where a  c h i l d  i s  o f  

s u c h  a n  a g e  a s  t o  b e  n a t u r a l l y  i g n o r a n t  o f  d a n g e r  o r  t o  b e  u n a b l e  

t o  r e n d  f o r  h i m s e l f  a t  a l l ,  he  c a n n o t  b e  s a i d  t o  b e  g u i l t y  o f  

~ 0 n ~ r i b u t o r . y  n e g l i g e n c e  w i t h  r e g a r d  t o  a  m a t t e r  beyond h i s  
. - -- 

a p p r e c i a t i o n ,  b u t  q u i t e  young c h i l d r e n  - a r e  h e l d  r e s p o n s i b l e  f o r  

n o t  e x e r c i s i n g  t h a t  c a r e  wh ich  may r e a s o n a b l y  b e  e x p e c t e d  o f  them 

- S e e  p a r a g r a p h  98 Volume 28 o f  t h e  3 r d  e d i t i o n  o f  H a l b u r y ' s  Laws 

o f  Eng land .  

I n  t h e  c a s e  o f  Gough v s  T h o r a e  (1966)  3AER 398.  Lord  Denning 

s a i d  - "A v e r y  young c h i l d  c a n n o t  b e  g u i l t y  o f  c o n t r i b u t o r y  n e g l i g e n c e .  

An o l d e r  c h i l d  may b e ,  b u t  it d e p e n d s  on  t h e  c i r c u m s t a n c e s . "  - T h i s  

was q u o t e d  w i t h  a p p r o v a l  i n  t h e  J a m a i c a  C o u r t  o f  Appea l  i n  S.C.C.A. 

No - 7 4 / 8 8  - E a r l  A l l e n  d C o n l e y ' S u d e a l  v s  l a s c e l l e s  W a t t  d e l i v e r e d  on  
t h e  2 8 t h  o f  March,  1990 .  

N O  c l a i m  o r  c o u n t e r - c l a i m  was made by t h e  d e f e n d a n t  i n  

t h i s  c a s e ,  and  h e r  c o u n s e l  i n d i c a t e d  t o  t h e  C o u r t  t h a t  s h e  would 

n o t  b e  p r e s s i n g  t h e  d e f e n c e  o f  c o n t r i b u t o r y  n e g l i g e n c e .  However, 

t h e  q u e s t i o n  a r i s e s  i n  t h e  c a s e  and  o u g h t  t o  b e  d e a l t  w i t h .  

The C o u r t  o f  Appea l  a l s o  l o o k e d  a t  t h e  c a s e  o f  J o n e s  v s  

Lawrence (1969)  3  A E R .  267.  I n  t h i s  Judgment  M r .  J u s t i c e  Cumming 



........... Bruce  s a i d  
.,' 

- 
"Now I cme c o n t r i b u t o r y  n e g l i g e n c e .  

Of c o u r s e ,  t h e  i n f a n t  p l a i n t i f f ,  t h e n  

aged s e v e n  y e a r s  and  t h r e e  mon ths ,  

s h o u l d  n o t  have  r u n  o u t  a c r o s s  t h e  

p a t h  o f  a  moto r  v e h i c l e  d r i v e n  down- 

t h e  r o a d  a t  a b o u t  5 0  m i l e s  p e r  h o u r .  

The p rob lem i s  w h e t h e r  i n  t h e  c a s e  

o f  a  boy s e v e n  y e a r s  and  t h r e e  months 
. . 

t h e  d e f e n d a n t  h a s  p roved  t h a t  t h e  boy - 

showed a  c u l p a b l e  want  o f  c a r e  f o r  

h i s  own s a f e t y  ........." 
" I n  my v iew t h e  d e f e n d a n t  h a s  

f a i l e d  a s  a  m a t t e r  o f  p r o b a b i l i t y  

t o  show t h a t  t h e  i n f a n t  p l a i n t i f f  

was c u l p a b l e  o r  t h a t  h i s  b e h a v i o u r  

was a n y t h i n g  o t h e r  t h a n  t h a t  o f  a  

normgl c h i l d  who i s ,  r e g r e t f u l l y ,  

m o m e n t a r i t y  f o r g e t f u l  o f  t h e  p e r i l s  

o f  c r o s s i n g  a  r o a d . "  

I r e s p e c t f u l l y  a g r e e  w i t h  t h e s e  words  and  w i s h  t o  a d o p t  

them a s  my own. 

A s  s u b m i t t e d  by M i s s  S m a l l  I a g r e e  t h a t  t h e  q u e s t i o n  o f  

R e s  I p s a  L o q u i t u r  d o e s  n o t  a p p l y  - See  C h a r l e s w o r t h  and  P e r r y  on 

N e g l i g e n c e  8 t h  E d i t i o n ,  page  4 2 2  & 423. T h e r e  was e v i d e n c e  from 

t h e  p l a i n t i f f  and f rom M i s s  E l l i o t t  a s  t o  how t h e  a c c i d e n t  t o o k  

p l a c e .  



I r e j e c t  t h e  d e f e n d a n t s  v e r s i o n  a s  t o  how t h e  a c c i d e n t  
i 

o c c u r r e d .  She h a s  f a i l e d  t o  show m e  t h a t  t h e  i n f a n t  p l a i n t i f f ' s  

b e h a v i o u r  was a n y t h i n g  o t h e r  t h a n  t h a t  o f  a  no rma l  c h i l d  who i s  

m o m e n t a r i l y  f o r g e t f u l  o f  t h e  p e r i l s  o f  c r o s s i n g  a  r o a d .  

I a c c e p t  t h e  e v i d e n c e  t e n d e r e d  by t h e  p l a i n t i f f ' s  w i t n e s s  

M i s s  E l l i o t t  t h a t  t h e  c h i l d  was w a l k i n g  o n - t h e  c r o s s i n g  g o i n g  

a c r o s s  t h e  r o a d  when t h e  d e f e n d a n t  came s p e e d i n g  a l o n g  o b v i o u s l y  

i n  a n  e f f o r t  t o  r e a c h  s c h o o l  i n  S p a l d i n g  i n  t i m e ,  and  f a i l e d  t o  

k e e p  a  p r o p e r  l o o k o u t  and  h i t  t h e  c h i l d .  

. A c c o r d i n g l y ,  I f i n d  f o r  t h e  p l a i n t i f f s .  

Re-Damages 

I a g r e e  w i t h  d e f e n c e  Counse l  t h a t  s p e c i a l  damges m u s t  

b e  p r o v e d .  The p r a c t i c e  o f  A t t o r n e y s  p u t t i n g  a  l o t  o f  f i g u r e s  

t o g e t h e r  and  t h r o w i n g  them a t  t h e  C o u r t  c o n t i n u e s  d i s p i t e  t h e  

C o u r t  o f  Appea l  d e p l o r i n g  it. No r e c e i p t s  have  b e e n  t e n d e r e d  

i n  s u p p o r t  o f  mos t  o f  t h e  i t e m s  c l a i m e d .  

Aga in ,  I a g r e e  w i t h  t h e  d e f e n c e  t h a t  t h e  c l a i m  f o r  

h a n d i c a p  on t h e  l a b o u r  m a r k e t  d o e s  n o t  a p p l y .  

R e  Loss  o f  F u t u r e  E a r n i n g s :  

I n  A l l e n  v s  Wat t  ( S u p r a ) .  P r e s i d e n t  Rowe s a i d  a t  page  

"A p l a i n t i f f  i s  n o t  e n t i t l e d  t o  

a s k  t h e  C o u r t  f o r  damages f o r  

l o s s  o f  f u t u r e  e a r n i n g  w i t h o u t  

b r i n g i n g  sbnle e v i d e n c e  on which 

t h a t  a s s e s s m e n t  c a n  b e  made. 

S e c o n d l y ,  t o  e n c o u r a g e  t r i a l  



j u g e s  t o  make award  b a s e d  o n  

some p r i n c i p l e s  r a t h e r  t h a n -  
. . 

upon  p l u c k i n g  f i g u r e s  o u t  o f  
- 

t h e  a i r  s u p p o r t e d  o n l y  by  

s u b m i s s i o n  o f  C o u n s e l . "  

The c la im f o r  a c c o m r n o d a ~ i o n  by  t h e  m o t h e r  - 2nd p l a i n t i f f  

i s  n o t  a n  u n r e a s o n a b l e  o n e ,  b u t  it h a s  n o t  b e e n  s u p p o r t e d .  T h i s  

c l a i m  i s  t h e r e f o r e  r e f u s e d .  

The c la im f o r  t r a n s p o r t a t i o n  t o  D r .  C h e e k s  f o r  c o n s u l t a t i o n  

i s  a l s o  r e f u s e d .  S u r e l y  s h e  c o u l d  have  a r r a n g e d  t h o s e  v i s i t s  f o r  

t h e  same d a y s  s h e  w a s  t a k i n g  t h e  c h i l d  f o r  t h e r a p h y .  S h e  h a s  a d u t y  

t o  m i t i g a t e  h e r  l o s s .  

S p e c i a l  damges  i s  a s s e s s e d  as p e r  c la im,  less t h o s e  

d i s a l l o w e d  = $ 5 4 , 5 5 0 . 0 0 .  

R e  G e n e r a l  Damages 

T h i s  c h i l d  w a s  v e r y  s e r i o u s l y  i n j u r e d .  ~~ . ~ So.me w i l l  a f f e c t  

h im f o r  t h e  r es t  o f  h i s  l i f e .  Having  l o o k e d  a t  t h e  cases r e f e r r e d  

t o  by  M i s s  R i c h a r d s o n  - Whyl i e  v  Campbel l  ( s u p r a )  i s  t h e  n e a r e s t  t o  

t h e  i n s t a n t  case. I make a n  award  o f  $ 1 . 5  : i l i l l i o n  d o l l a r  f o r  p a i n  

a n d  s u f f e r i n g  and  l o s s  o f  a m e n i t i e s .  

I n  e p i l e t i c  a t t a c k  - no award  $ 6 0 0 , 0 0 0 . 0 0  

C o s t  o f  e x t r a  s h o e s  - $ 2 7 , 0 0 0 . 0 0  

C o s t  o f  f u t u r e  care - $ 5 6 1 , 0 0 0 . 0 0  



; L 4  

Re Handicap  on  t h e  Labour  Marke t  

S i n c e  g o i n g  o v e r  t h e s e  f i g u r e s  t h i s  morning  I h a v e  h a d  
. . 

s e c o n d  t h o u g h t s  a b o u t  my r e f u s a l  o f  t h i s  c l a i m .  F o r  t h e  r e s t  o f  

h i s  l i f e  t h e  1 s t - p l a i n t i f f  w i l l  b e  h a n d i c a p p e d  by h i s  i n j u r i e s  i n  

w h a t e v e r  form o f  o c c u p a t i o n  he  u n d e r t a k e s .  - T h e  p r a c t i c e  o f  t h e  

C o u r t s  i s  t o  award a c o n v e n t i o n a l  sum - A c c o r d i n g l y  a n  award  

u n d e r  t h i s  head  i s  made o f  $ 2 0 , 0 0 0 . 0 0  - S e e  Judgment  o f  
- 

P r e s i d e n t  R a t t r a y  i n  J a m a i c a  T e l e p h o n e  Co. L t d .  v s  Delmar  Dixon  
--. 

- S.C.C.A. No. 1 5 / 9 1  d a t e d  7 t h  J u n e ,  1994 ,  ( u n r e p o r t e d ) .  

C o s t  o f  e x t r a  s h o e s  s h a l l  b e  c a l c u l a t e d  on m u l t i p l i e r  

z L t  16  r a t h e r  t h a n  18  s u g g e s t e d  by t h e  d e f e n c e  = $24 ,000 .00  

s i m i l a r l y ,  m u l t i p l i e r  o f  16  i n s t e a d  o f  18  s h a l l  b e  u s e d ;  i n  

c a l c u l a t i n g  c o s t s  o f  f u t u r e  c a r e  = $ 4 9 9 , 2 0 0 . 0 0 .  

R e  Cla im f o r  E p i l e p t i c  A t t a c k  - 

From t h e  e v i d e n c e  o f  t h e  2nd p l a i n t i f f ,  t h e  i n f a n t  h a s  

no f u r t h e r  s i g n  o f  s e i z u r e  s i n c e  h e  h a s  r e t u r n e d  home o v e r  two 

y e a r s  up t o  d a t e  o f  t r i a l .  T h e r e  i s  o n l y  a  4 %  p o s s i b i l i t y  o f  h e  

h a v i n g  s u c h  an  a t t a c k  d u r i n g  t h e  n e x t  t h r e e  y e a r c  s t a t e d  by  

D r .  Cheeks i n  h i s  k i n a 1  r e p o r t .  The l i k e l i h o o d  now i s  s o  r e m o t e  

t h a t  no award s h o u l d  b e  made f o r  t h i s  c l a i m .  

I had  u n f o r t u n a t e l y  o v e r l o o k e d  D r .  Cheeks  4 %  p o s s i b i l i t y .  

The award of $600 ,000 .00  p r e v i o u s l y  made i s  h e r e b y  r e v o k e d  f o r  t h e  

r e a s o n  t h a t  it c a n n o t  be s u p p o r t e d  on t h e  e v i d e n c e .  



G e n e r a l  Damages i s  t h e r e f o r e  a s s e s s e d  as  f o l l o w s : -  

. j  
P a i n  & S u f f e r i n g  a n d  l o s s  o f  a m e n i t i e s  - $ 1 , 5 0 ~ , 0 0 0 . 0 0  

H a n d i c a p  o n  t h e  l a b o u r  m a r k e t  
-- - .- 

C o s t  o f  e x t r a  s h o e s  

C o s t  o f  f u t u r e  care  

I n  summary s p e c i a l  d a m a g e s  a s s e s s e d  a t  $ 5 4 , 5 5 0 . 0 0  

w i t h  i n t e r e s t  a t  3 %  f r o m  t h e  2 6 t h  o f  S e p t e m b e r ,  1 9 9 6  t o  d a t e  o f  

j u d g m e n t  2 6 / 1 1 / 9 9 .  

~ e n e r a l  ba rnages  a s s e s s e d  a t  $ 2 , 0 4 3 , 2 0 0 . 0 0  w i t h  i n t e r e s t  

o n  $ 1 . 5 M  a t  3 %  f r o m  d a t e  o f  s e r v i c e  o f  t h e  w r i t  u n t i l  t h e  d a t e  

0.f j u d g m e n t  2 6 / 1 1 / 9 9 .  

C o s t  t o  t h e  p l a i n t i f f s  t o  be a g r e e d  or t a x e d .  


