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' proceedings on behalf of the Attorney General. ﬁ
Q\f”‘ ‘ In order to appreciate the crucial issues that fall to be f% |
resolved'in_the four actions which, pursuant’to an ordey of Parnell, J. on E
the 10th December, 1970, were heard togethey it is desi able to set out in | _ s

some detail a history of the events givinz rise to those issues the
_importonce of which cannot in any real sense be exaggerated.
- The first defendant, Alcoa Minerals of Jamaica Inc. (hereinafter

reforred to as "Alcoa"), is engaged in the mining of bauxite in Jamsica under - ;
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o special mining lease,  Alcoa undertekes the respensibility on behalf of

its contractors end itself to negotiate and enter into agrecments with Trade

(z‘ﬁUnions in connection with the representation of certain categories of

workers and the determination of the terms and conditions of their employment.

In or about Harch 1969 Alcoa commenced construction of a
3

Bauxite and Alumina Plant at Halse Hall in the parish of Clarendon: This

project involved the construction of a 45,000 ton capacity alumina refinery

plant, access roads and ancillary facilities. Shortly after the commencement

_(”\é

of this project the Bustamente Industrial Trade Union (hereinafter referred -
to es the "B.I,T.U.") approached ilcoa with a view to obtaining representa;

tional rights in respect of those construction workers of Alcoa and its

1contractors engaged at the Halse Hall and Rocky Point Shiploading sites.

These workers then numbered 107. On being advised of this move by the
B.i.T.U., the Nationzl Workers Union (hereinafter referred to as the "N.V;U;")
addressed a letter to Alcoa in vhich it expressed the view that it was

manifestly absurd-for a poll to be held to determine representational rights-

-
-

in the casc of such a relatively small body of workers, and more especizlly

so when it was clear that by July 1970 the estimated vork force would be

considerably in excess of 1000. NOtwithsfanding this objection teken by the

N.W.U.‘Alcoa acceded to the request of the B.I,T.U. On the 16th April 1969
a poll was conducted by the Ministry of labour (hereinafter referred to as

the’?ﬁnistry“) in respect of 125 vorkers. The B,I.T U. was the only union

involved in this poll, and the workers concerned were required merely to

answer the question: "Do you wish to be represented by the B.I.T.U, 2"

In the result the B.I.T,U. won a majority of those 125 workers and was

accordinzly recognized by Alcoa as the sole bargaining agent of the then

fotal work forca.
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'Betweé'n the 25th Merch 1969 and thé.'?th Auguet 1970 some
forty-six meetings were held betwcen Alcoa #nd the B.I.T.U. Thesc mectings
haveAbéen described:as “contract negotiation meetings", but for some reason
which remains clouded in secfecy no agrecment wvas concluded between these

parties. It is perhaps somewhat remarkable that in the perticular case of

L} ’ .
- a construction project, a project of neccessarily limited duration, forty-six

meetings spreed over some seventeen montﬁs should be shown to be so inadequete.
. On the 19th.August 1970 all worke?s engageé in construction

at the sites above named ceased work. The B I,T.U, claimed that this

strike vas in respect of claims by the workers for fringe benefits, premium

pay for dertain working conditions,vandlﬁigher wage rates. v ThenN,W.U., on

the other hand, alleged that the strike had occurred beceuse the majority of

the workers (whose nunber had by then shown a substantial increase over the

April 1969 figure - they now numbered 2,445) wished to be represented by the

N.W.U. as their bargeining agent.

Pursuant to an agreemont betlween Alcoa and the B.I.T.U, therg

was a resunption of work on the 8th September 1970, Following & meeting or

between : :
meetingsjihe Ministry and the W.¥.U., the Ministry, on the 4th September

1970, advised Alcoa that the N.¥,U. had established a primé facie case for‘the
holding of a représentational poll. On the 11t£ September 1970 the B.I.T.U.,
the N;W.U. and Alcoa met at the Hiﬁistry Yo settlé arrangements for the
taking;of this poll. This meeting ended in complete disorder and without

any agreé@ent as to a poll. At a subsequent meeting on the 21st Seplember

1970 the parties finally agreed that a poll would be held on the 30th September

1970, and &lcoa and the N.W.U. signed a poll agreement. On the 24th September

1970, under the auspices of the Minictry, wopresertatives of Aleon, the NALLU.

- and the Ministry visited the construction sites in order to settle the finel

e
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details of the poll. This exercise proved futile in the face of an
outbrezk of violence at the Halse Hall site, in c;nsequence of which.Alcoa
cénéidered it necessary to close down the construction‘sites. In the
resulf the pol} scheduled for the 30th September 1970 was cancglleq.

After a'scries of meetiﬁgsaf the Ministry betwcen Alcoa and/br
the B.I.?.U. and/or the N,W.U. it was agreed.that the poll should be held on

the 4th November 1970. Tor this purpose a new poll agreement was setiled

between the H.W.U. and Alcoa on the 28th October 1970, -Before setting out

_ certain portions of this new poll agreement it is perhaps desirable to

observe that in order to ensure the attendance of as many as possible of
thoge workers who were eligible to vote, Alcoa caused an advertisement to be
published in fhe Daily Gleaner of the.1st November 1970 This advertisement
sought to advise those construction workers who were at work on the 24th
Séptember 1970 (the day on which Alcoa closed down its construction sites)
that if tﬁey wished to establish fheir right to future work they would be

required to report at named points on the 4th November 1970. It has been

- argued on behalf of the plaintiffs that by so doing Alcoa made registratioﬁ

a pre~condition to the right to vote and that there resulted therefrom a
vériation of the poll agreement. ‘

Paragraph 2 of the poll agreecment provided:-

"For the purpose of ensuring that every worker enzaged by the employer and

eligible to vote has an opportunity of ~oting the eaployer has furnished

to thé Permaﬁént Secretary to the lMinistry ¢f lebour and National Insurance
thirtyefi§e certified copies of a list of all the workers as shown on the
employersf péybill fbr the yeék ondingrﬁugust 2%, 1970, ... .This list chall
be tréatéd as the Voters' List for the said poll, and all the workers whose

nancs appear thereon shall be entitled to vote."

—
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Pararraph 6 provided:- B . J/ ‘ f

"A Ballot Paper will be provided on which shall be printed the foll6ﬁing:

DO YOU WISH THE I7.W,U..TO REPRESENT YOU?

YES

<;/J . YO ‘ » ’ ' 1

Paragraph 11 provided:-

"When the ballots are counted, the Presiding Officer shall furnish to the:

Permenent Secretary a certificate shoving -~

- (i) The total number of persons eligiblebto vote
(1) The total nunber of persons who voted .

(iii) The nunber voting "YES" ' ’ : : !

N (iv) The number voting "HO"
(;/) ~ (v) ™e numer vhich did not vote , 5
- (vi) The numbor of spoilt votes. ‘

Paragraph 12 provided:-

"On the receipt of the Presiding Officer's certificate, the Permanent

Secretary shall notify the parties concerned of the result of the

poll, and if %he number vofing "TES" constitutes the majority of the
workers listed on the Voters' Iist, the Union shall Ee accepted Dby

-the employer as being the exclusive representative of all the employees
emplo&ed by suqh employer covered by this Agreement for the purpose of
colliective baréaining in respect of rates of pay, wages, hours and other . &

conditions of employnent concerning all the workers employed by the v i

enployeree...." . L ‘ . !
The B;I.T;U. electé& not to perticipate in this‘poll. Both-
unions undertook to instruct their members to register, in eccordsnce with the ‘
advertisenent meﬁtioned earlicr, on the 4fh November 1970. The poll was in

() fect held on that date,

By virtue of paragraph 2 the eligibility of a worker to vote

rested on the appecarnnce of his name on the Voters' List. The requirement

in paragraph 11 of the Presiding Officer's certificate as to "the total g

nunber of psrsons entitled fo vote" must therefore te teoken to relate to the

totality of workers appearing on that list. It appears that both Alcoa and

the 1.Y.U. fully appreciated on the 28th October 1970 that this Voters' List

"included nany workers who were (on that date) no longer. employed” by lLlcozx.

- - Vi TA
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It is not known how nany workers had ceased to be employcd. | It follows,
thereforé, that in relstion to the certificate s%gned by the Permancnt
Secretary on the 5th November 1970 that “"the total numbor of persons cligible
to vote" on the 4th November, 1970 was 2,445, this'figure does not represent

" the true picture. An equally important faetor contributing to the

distortion of this picture, insofar as the "eligibility to vote" was concerned,

was the insistence by the B.I1.T U. that its nmenbers, th&ugh being free to
register, should not vote. In the result, although the MN.¥.U. won the
support of a vgst majority of those wofkers who'voted, it failed, in terms
of the Poll Agrqement, to win a majority of those whose némesappeared on the
Vbters' IList. If, as it seems clcer, the purpose of tﬁe poll wes to
resolve a jurisdictional and/or representational problem, it is manifest,

in the events as they occurred, that this purposc was quite décisively
frustrated. 1In these circunstances there cannot be the least doubt that
the result of this poll, fron the‘ppint of view of both Alcoa and the N.W.U.,
was totally unsatisfactory ond unrcal. I am not, however, concerned to
enquire into the fairness or the validity of the result of this poll; In
passing I nention that of a total of 1,048 workers vwho voted, 984 voted in
-favour of representation by the N.W.U. Thirty-scven voted "NO" with 27
votes being spoilt.

Imnediately following the announcementAof_the result of

the poll on the 5th November’1970 both unions cleimed the right to exclusive
representation of the workers. The B.I.T.U. founded their ciaim on the
fact that the N.W.U, had failed‘to vin a majority of those workers whose.
naﬁes appeared on the Votcrs' List, while the H.Y.U. resfed their c¢laim on
the fact that it had won a substantial majority-of those workers who had
actually voted. Faced with these competing clainms Alcoa, on the 6th
Novenber 1970, "requested a ruling from the Ministry as to which union had
thgybargaining rights for the employecs in view of 21l the circunstances."
The followiﬁg day the Hinister of labour purportcd to give & fuling in the

following terns:

. oc-c-u”(B) T}lo;-.-cnu
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' " (3) The results of the poll show that the National
Yorkers Union has failed to obtain from among
- the total number of workers whose names appeared
" . ' ‘ on the company's payroll for the week ending
("/ | . 23rd August, 1970 — which payroll was designated
in the agreement by the parties concerned as the
" official Vot ess' List - the number of votes
neceésary to entitle that union to be accepted by
your company as being the exclusive representative
of the employees covered by the agreenment.

In such circumstances, the ghetus guo remains."

I pause here to observe thot the Miﬁister had no_authority either as & matter

of law, or by virtue of ahy provision in ;he Poll lgreement, to hand down
,<;;}any ruling on any issue arising under that agreenent. it is fair to say,
however, that the finister probably thought that he did have a right to do
s0. Neverfheiess,‘Alcoa regerded the Ministcr's decree os binding and on the
9th November 1970, requéstcd the B.I.T.U. to rcsunc negotiations and settle
a fornula for the resunption of work. The B I.T.U., 2nd Alboé then proposed

to conclude an agreement as to the forner's exclusive bargaeining rights.

?hat proposed agreement contained the following terms, inter alia :~

" N
)
. 4

MRECOGHITION 1. The Contractors Wiil recognize the B.I.T.U,
as thé exclusive bergaining represenfative
of the employces unless or until some other
union shall securé bargaining rights for
the employees as a result of a poll conducted
in accordance with ‘the procedures outlined %y
and vnder fhe direction of the Ministry cf
) I | Iabour and Wational Insurance. If such
» procedﬁres result in a2 change of unions the
employees and their new union will continﬁe

to be bound under this acgrecment.

2 Urndor no circusiances will eny union be at
liberty to sinzlce out the Contracltors' employees

ard elsoinm to roprescnt thon individualily or

jointly.,"
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It is on this background that the' plainiiff, Fabian Banton,

issued a writ (M.SO of 1970) on the 16th Hoveubér 1970 agninst Llcoa, In -

~ this writ he claimed "the enforcement of the protective provisions of

Section 23 of the Constitution of Janaica® énd:l;

n(1) A declaration that thc plaintiff has been or is being

) , (2)

(4)

{5)

(6)

hindered in the enjoyment of his frecdon of peaceful
assenbly and ascociation.

A declaration that the defendant in negotiating with
the B.I.7.U. to the exclusion of the ¥.¥.U. or any

other union or parson is acting in-contravention of

Section 23 of the said Constitution.

An Order that_the defendant, its scrvents and/br

agents be restrainod from rccognizing the said B.i.T.U.
as the exclusive bafgaining agent and/br recpresentative
of the plaintiff and/or congtruction wofkers enployed

by the defendent and/or its contractors.

An Order that the defendant its servonts and/br agents

be restrained fron coﬁclﬁding cn agreenent exclusively
with the B.I.T.U. and/or granting the B,I.T.U. exclusive
bargaining righté on behalif of the plaintiff and/br
construction workers employed to the defendent company
and/or its contractors.

A Decleration that the poll held on the 4th day of
November 1970 did not fairly and/or satisféctorily
deternine which union should represent the construction
workers employed by the defendant and/or its

contractors.

&n Order directing the défendant to enter into negotiatione
for the holding of a now ﬁoll bascd on a list settled on

final resumption of work and truly rcpresenting the

construction workers enploye’ to the dofendant compony

and/br its contractors.”

| /8’ 7 |




. tndoubtedly abridged the freedon to bargain collectively, and continucd

-1 0m ) l

e

over wages ~nd conditions of cmployment .....

The argunent of the respondent is thaot

‘rrecdon of associstion in scel 1(J) of the
- Constitution meens no nore than it soys, that - -

persons are frec to associate. It doos not mean

thaf the purposes for which they associate, o2nd the

objccts which, in zssgocintion they pursue, are

sacrosanct under the Constitution. i

c e o0

Iord Dondvan then procecdel to explain why he zgreed that the Let had ‘

at P. 1211: -

"The question is whether the ¢ brldoucnt of the rights
of free collective bergeining...cre abridgnents of the
rignt of frcedon of association
Both courts below answcrced the question in the
nogative; ond did so by refusing to cquate froedon
. to associate'ﬁith freedon to pursue witheut
restriction the objects of the association.
Sir Hugh Vooding, C. J., put the natter thus:
'In ny Jjudgnent then, freedorm of association
‘neans no nore than freedou to cnter into
consensunl areangerients to prorote the
goimon interest objects of the association
group. The objects nzy be any of nony.
They nay be religious or socic 1 ‘political
or philoéophical, ccononic or p
educztionnl or cultural, sporting or

choritable, UL R .

At P. 121? Iord Donovan continucd

"heir Lordships.....cgree with the courts
below in the rcjcction of thc eppellonts!

nain orgunent.!
I respectfully agrce with the conclusion of the Privy Council,

In en clnaborntely francd 1rgumcnt rbllbcflnﬂ the uogt

g L)

poingtoking indusiry and rescsrch into the historical background of the

Bill of Rights in the Conatitution of Junmnicn, ir. BDoCosta ntitcurted to show

. e . . - . ’ . .- . . -
wvhy the Jdecision in Collynore’s cnsc \supri) snould oo followed. Indeed, he

argucd thnat 'freedon of ~ssociotion' in our lonstitution mennt procisel

&
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what the Privy Council s2id those words neant in the Constitution of

Trinided end Tobogo.

<: \ T - I pass now to exondne Olivier v Buttigiceg (supra). Before

doing so, however, it is desiroble to recoll the admonition of the Eorl
of Hnrlsbury, L.C., in Quinn v Leathen (1901) A.C. 495 at p. 506:

", ..there are two observetions of o general character
vhich I wish to peke, 2nd one is to repect what 1
~have very often soid before, thot every judgnent
1ust be read as applicable to the peoriticuler facts
proved or assuned to be proved, since the generality
o " of the expressions which nay be fourd there are not
<;”  intended to bc expositions ¢f the whole law but
governed and qualificd by the particular facts
the cese in which such cxpressions are tc be found.
The other is that a2 cosc is only an authority for what it
. ' ' ectually decides, I entirely deny that it can be
quoted for o proposition thnt ooy scen to follow
logically from i%. Such o node of reaéoning assunes
that the law is necessarily o logical code, whercos
every lawyer nust aoknowledge that the low is not

<; \ : alyeys logical at all,®
,/ . .
_The neterizl frets of Olivier's cnse wers as follow -
The respondeﬁt wns the editor of a newspaper which, anong others, was
condermed by the ecclesiastical‘authorifies in TMalta., The appellant
iséued & eirculer whiéh, in reference to politicnl discussions by
Governrient employees during vorking hours, pfohibitﬁd in regzrd to these
. _enployces "the entry in the various hospitels ond vranches of the depertnent
(} :
of newspapers which arc condemed by" the ecclesicstical authorities. Tha
respondent cloived thet this circuler, insofor os it offected his newspoper,

<L
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Sec. 34(1) provided :-

"Except with his own cons enL, no person shall be-
hindered in the enjoyment of his freedon of
expression, that is to szy, freedon to hold
opinions ond teo receive ond inport ideos and

information without interference.....”

~After stating the fects ot scne length Lord Horris said
at p. 465,

"On these fecets it pay be convenlent to consider

71n the Tirst place whether the provlslcnb of

Soc. 14 of the Constitution wore contrevened in
relation to the respondent. Veas he hindercd in

the enjoyment of hlS freodon of expressionZ....
Section 14(1) states that 'freedon of ezpression'
covers freedon to hold opinions 2nd to rec;lve

npart idens and infornntion withoud

[T
Ee

an
interference. Vrs the resporndent hindered in
the enjoynent of his freecdon to impart ideas and
infornation w1thout interfcrence?, ...,

A neasure of interference with the free
Ahandling of the nswspoper ond its free circulation
vos involved in the prohibition vwhich the circulatr

inposed.,"

Let it be observed thnt thesc possoges nake it unmistokenly cleor that their

Lordships were not concerned to investigote the content or the inplicztions
of 'freedon of expression'. - By the cxplicit words of sec. 1 the

Constitution of Halta had decl red that 'frecdor of cxpression® enconpassed

the freedor to impart idecs and information yithout interfercnce.  This wos,

not end indeed could not be, open to debate. The oucsﬁlon, and {the cnly
relovant question, with which their Lowdships were concerncd waos whether

the respondent wes hindercd in the enjoynent of his Treedonm of expression
: ~

or not. ‘Iord liorris anewered this quostion at P 466 thus:

"In their Lordships' view the strict prohibition
inpossd oy the circular novw being considcred
anowtvec o o hindroncy of
enjoJJ,nt of his frcedon to import didens and
jnforuntion without interference...., His
Lordship freedon of exprezsion inclules 2 frecdom

. . e ot a s - n
te inport ideas ond information "rithout interforincs
e L Thougn. .
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Though the responden provented fron
inparting idess and information ths ingvitoble
conscquence of vhat was doue we s that h¢ wos
'hindered' ocnd that there was '1nuerference'

with his freedon. b

ion

m

I an;unable to detect thé: lenst relevance of the dec
in Olivier's casc to the issues raised before this Court.

I now exaznire the cmse of Utter Pradeshiya ete. v State of
Uttrr Pr desh (supr”) the ressoning in which Hr, Coore strenucusly urged
this court to follow. It sceis unneces ssary to observe that there is o |
very rcal and obyious denger in attenpting to r“volvc ny given probleca in
onc jurisdiction by rofercnce to the approach of o tribunal to a quite
different problen in sone other jurisdicticn, and rore porticularly sc, when
this‘latt or jurisdiction dormonstrates, in not a fow arces of though action
and historicnl bockgreund, essentielly fundenental diffeorences fron the
forncr. Ait. 19(1)(c) of the Constitution of Indic gives to all citizens
the right to forn associntiorsand unions subject to certein restrictions
specified in Art. 19(4). This letter sub-éection provides thet:~

“Nothinv in subwclﬁuse (c),of the said clause
shnll affect fhc operation of any existirng luw
insofar ns it imposes, or prevent the State
fron mrking any law inposing, in the interests
of public order or morality, reasonable
rostrictions on the exercisc of the right
conferred by the said pub-clouse, "
The three principal issues before Dhaven J . were ™
(1) Did the proviso to sub-rule (3) of Rule 40
of the U.P. Industrisl Disputes Rules 1947,
which enjoincd that no federstion of unions
should be ontitled to apply for approvel
0" —
unless a poriod tuo yeors had elopscd since

its formation, constitute an unrossonable

restriction on the right of a worker to forn

(2) Did sub-rule (4}Aof Rule 40 which purported to

’
: 1

veut in the labo w Cormicsioner on shaolute

P Py

nowar to cnprovs o federation or riject its
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epplicotion, constitute an unrecsoncble
restriction on the right to forn on
associstion?

Did sub-sec. (3) of sec, 6 of the U. P.
Industrial Disé tes Act, 1947, which provided
that no officer of a union should be entitlcd

to represent any psrty unless 2 period of two

‘years had elapsed since its registrotion,

the fre edom to Torn

constitute an unrceosoncble restriction on the

right te forn on essociction?

an cssociation for any lawful purpose. The purpose of

Dhavan J. expressed his view in these terms: Frecdon of cssociation inplied

ol

association is an integral prrt of the right and if the purpose is restrictced,

the right is incvitably vestricted. The right to form an association is

not a right to be excrcised in a vacuun or an crmpty or o paper right.

Collective bargnining as such was a I~wful purpose. If the Stoate sought to

restrict the purposes or objects or the normal functioning of en essociation

thls would necessarily involve o regtriction on the freedon of association,

and the reosconadlencess of such o restriction would f2l1l1 {0 de deterzincd

within the context of Art 19(4). In the porticular circunstnnces before

hin Dhavan J. held that the restrictions inposed by the relevant rulcs and
sect on were unreasonnble and led hir tc the clenr concliuvsion thﬁt they were

ultra vires and void.

A czrefvl nnolysis of the judguent lends 1tse1* to the

conclusion that Dhaven J. found the right answers to the questions with which

he vas concerned. It is the foct, as Phavan J. found, thot "the prizory

purpose of forming o tradc wnion is to ¢nndle its masbers to take collective

their own interests." It ney also be the fact thrid

oy

tion for scfcgumrdin

"in the veewlinr conditions of Inlia, collactive borgzaining on bohalf of
worknon is 2lmost the only function of the overwholming nojority of the trode

unicns, the subsidi~ry purpose of functioning 2s frienlly socletizs conferrin

’
noaterinl benefits on the nenbors boing clmosh uninowm in (Inxiaﬂ“ In thesce

circunstnnces it secns guite inposzible to deny the unconstitutionality of

~ PR S - S 7N IR oo 4. - R Y. P I T - =2
ony low that sousht unren fﬂﬂb‘V o restrict or lofent the ceseniin

1 pursnonc
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of the formntion of o trade union. I a2lso unres CT’“QlJ agrec thnt the
enjoynient of the right to form 2 trode unien is not exhausted by the fect
: of bringing it inte existence since the word "form" involves not nerely
] 5 o . . .
(;a’ the initinl commencencnt of the assceirtion bhut also the continuance of
thut association,
But T an constroined to express ny strongest dissent frog any
proposition involving the suggestion that the reasoning in thot cnse can in
) .
an sense be applied in the casc before ne.
Professor Grunfeld in his Hodern Trnde Union Iaw ot p. 37
saysi- "By ;orLJnn and supporting finoncinlly and physically
. their own trode orgonisation, individusl werkoers
- <;J? : © transcend thewmselves os individuzls and reise thenselves
to the power of o new socinl ond ccononic force., It is.
this collective force, different in kind, and separate
from: the suz of the individunls who contribute their
’ hunion roesources to it, that is nornelly undorstood
when we speak of 2 trade union.

’ Relations betwzen trede union officials and
nznagenient or eGoployers.c... . chave qlﬁn*flc:nc orly
becruse behind the cnployces' reprosentatives is the

‘ collective pressure that the trode union moberskip

(“/; : nay excert in the industrizl ond political spheres.”
This, in ny view, is the rotive spark underlying the very roald power of trode
unions. But in the absence of any ennctnent imposing on erployers a clear
duty to recoznize and nogotinte with the +r'ae union of their employces'
¢hoice, the re wtion by any enpleyer of any porticulor trode union nust

0 .

ultinately depend on thoese socinl and cconomic sanctions to which I have
~already edverted. Thercin lies the "right" of collective burgrining, o

<;*3 reflection not go nuch of the real purpose of the birth or the existonce of

o trade union, but rather of the rcsult of that birth ~nd thet existence
L%56n+l”1lj ﬂll thot Dhaven J. held wos that the Stote cowldd not unrcosonsbly

restrict. that Yright" and thot purposc. Porhnps it is nore accurate to

dcserios Yhe Mrizht" of collective barsznining o5 the pover of o union to
conpel the gubnigsion of an enploycr to the forco of colleetive nction,
Y now voturn o the principel guistion nocel corlicr in trnis

. A o 4. N P - h . R .4 . ol PR S RPN N he P R
wwer i1g thot thoere iz not o seintills of ovidoncey In this
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vl~intiffe, or ony of then, have been hinldero? in the
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enjoynent of their freedon of nssociation. There is not the voguest suggosii

(O]

wercisce of their

8]

that they, or ony of thenm, wore in any way hind"rcé in th;
righ% to join or ﬁo belong to thewpnionuof_their choicc, Ho onc sought to
deny,tﬁem, or any of them, that right,,nor indeed, to interierec with.its -
excrcise. They-were; at 211 naterial tinmes, frce to join any unicn they

chose to join.

Yor these reasons I concluded -

(1) +thet tﬂére should ﬁe Judgnent in favour of the
; three defendants against the plaintiff Benton on .
the Writ; .
(i) thnt the notions shovld be disnissed; ans
<L\} ‘ | , (iii) +thet the injunction should be discharged.

I have founﬁ it unnecessary, in the light of ny conclusion, fo pursve the
nany other issues that could be s2id to arise, and ﬁore particularly those
guestions coﬁccrning the alleged.variation ¢i the pecll agreéuent, and the
rignt of & person to scek redress in this court when the contravention,
alleged did nov involve any acct on the pirt of tha State. Porhaps this

latter question will one day f211 to be deeided by this Court.

(C. E. Grohon-Perkins)
. Messrs. Heu & Bell, Solicitors for the plaintiffs
<; © Messrs. Dunn, Cox & Orrett, Solicitors for the firet defendent

¥r. Stanloy Fyffc, Solicitor for the second defondant

“ Mossrs. A. B. Brendon & Co., Solicitors for the thirl Zefendant.
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PARNELL, J.

»
-
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~

'IAaaree with the conélusion of my Lord, When the argu-

g"ments in thls case were concluded, none of us. entertained any

’doubt mhat the judgment ought to be. However, as there were

~ we took time to consider how best to express our decision upon

then, .

-

The argumnnts on both 51des were put forWard with skill,

- Some of the contentlons propouqded were more 1ngeniouu than qound.

v - eloeeedel

- In others the academlc frabrance was devied of reallty.

-

But, speaking for myself, I received great assistance
and“enlightenment from Counsel during the proceedings. I shall be

relieved in reciting the facts in detail 51nce ny Lord has dealt

. 80 fully with them,

I hope I will not céuse offence: if I say that I do not

- intend to examine all the contentions put forward on behalf of the

-

four plaintiffs,

I am not prepared--~-as at present advised - to say that

‘some or all of the main arguments of Counsel for the pirintiffs,

Bantpn for example, are irrelevant and untenable, But the view I
fuke of one or two fundamental points dealing with the alleged
breach of the fundamental right of the individuel to form or belone

-

to a trade union, makes it unnecessary for me to give the arguments

- of Counsel the usual respect and treatment which a case, of this

nature should demand,

¥ must, however, at the outset refer to the strong caution

which both Mr. Coore ¢wd Mr. Thonmpson adminisﬁercd'to us cohcerning

— ~

P —- P Yy e g y ~ w oy a > - ~ 2 - a
o vs2 of common gengse in deciding the oonstituticr-~™ ~ssucs Zn-

" volved, " If I unde%§tand corfectly what they were saying, it is this.

that the Court should not abandon the application of a legal prin-

ciple for the sake of common sense and in any event, a constitutional

. EV I /2

several p01nts which were raised - matters of great public interest
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- to the contentlons of thc former and expressea a doubt in the

C,\\
!
/’

Constitutional Court, the zction of his

. e it i s e et
- -

.y
~N - - .

.Court is never at liberty to substiiil~ (ommon sense for consti-

| tutional rights.;fThis early prayer of Counsc. -~ ~ the plaintiffs
- during their argunents touched me for a moment, The pleasans
story of Lucian comes to mind: Jupiter and a country man were

conversing with great freedom and familiarity on the subject of

, earth and heaven. The country man listened with rapt attention 7

valldlty of the argument. Juplter threatened the countryman w1th
C

J, thunder and the latter replied : k f;‘e}f;;:‘

'f“;“Ah,:ah! now Jupiter, I know that you;aré ﬁrong; you - -

“are always wrong when you appeal to your thunder,"

i

.. What is under consideration in this case, is the true construc-

tion to be given to certain sections of the Constitution. And

"in construing a constitutional provision---- like the construc-
.-+ tion of an Act of Parliament - one's common sense should not be

“ put~to sleep., Lord Goddgrd C.J. in Barnes v Jarvls, (1953) 1

AER. 1! 61 at P, 1063 B, says this:

MOne has to apply a certain amount of common sense in
'construing‘statwgs and to bear in mind the object of

-.tﬁe Act .M

.

The real questiongwhich arise for consideration in these proceed-

-
-

ings may be steted as follows:

)y ~ Is there a legal right for a worker who is a menmber of
a trade union, to demand that his employer should recognise, as
his bargaining agent, the union of his choice?

(2) °  If an employer takes the stand that, according to accept-

ed procedure which was duly followed, a particular tnade union

having falled to secure the necessary percentage of the work force
) j\@
at his ga ﬁqZL111 not treat with that union, may a worker, wrho

belongs to that union or WLShes to join the said union, comnlaln

Sy e
PR

¢ his &141nu‘4me1m,eu~ right to form or belong to a trade union has

be®¥n contrayened?

(3)

L
Y¥ o trade union oona fide acts on behal f of its nmembers,

nay a menber of that union or of another union challence in the

[\
(5]
]
Q
(X
)
'3
1
e
(¢
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O

~ .
.
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(2) . "Freedon of assoc1at10n docs rot Jmport freedon to bar-~
| - gzln colloctivel) and tagt reco~n1tlon of a uwrion Ty en’
“'_3t"3. employer is a prelude to COll“CthG bargaining.- See

(1969); &2 AER, 120? at PDs’ 1210~1211,-

CMre- Coore had adverted to Collj.lore'c case in his arguw;nts but

* he also propounded the view that the dec181on is not germane'to

- the 1ssues oefore us principally on the ground that the structure

of the Blll of R:Lghtu in the Constitution of Trlnldad and Tobago

is different from that in the Constitution O{Loama%ca.

Mr. Coore conceded, and Dr, Barnett did not contest the

- concession, that Part 3 of the Constitution which embodies ?pe

e fundaméntal righto and freedom gﬂarantéed to the individual, does

"not creaténny rivhts or coufer ony freedoms which were not known
land engo;ed prlor to the 6th August 1962, and that no citizen
31nce 1ndependence)m1y invoke its provisions to demand for hlmoelf
any_greater rlght, freedonm or privilege:which was not open to hin

prior to independence.

X am satisfied that the concessions were correctly made.

' There was no escape, The very preamble-contained in Sec, 13 of the “

.Constitution concludes the point, The examination of this section

by Lord Devlln in D.P,P, v Nasralla, (1967) 3 WLR. 13 at pp. 16»18
fftfffl’

and hls conclusion thﬂmon, lend support to the prop051t10n that

: where 1t is alleged that a fundamental rlght guaranteed by the

Constitution has been contravened, a 51mple and practlcal method of

testing the valldlty of the clainm is to ask a direct questlon,

fnamely. Could the argument which is belng advanced in support of

the proved facts have been sustainable in a competent Court in
Jamalcg prior to 1ndependence for obtaining some relief in an
apprcprlate action or ollcr judicial proceeding? This is based on
the assumption that the right in question was justiciable before
independence. If toe answer ls A rooonnding "No," then the clain

is bound to fail. TIf the enswer is "Yes," then there is some basis

to consider thé case on its rerits, tyi]

~




has been‘done, by complaint that his personal fundumental right °
’ Lz . !
has nevertheless been contravened thereby?

»

On the face of it, I would have thought that all three queStiens

_shouid Be'answered in the negative.. But as Mr. Coore for the

. Plaintiff Banton;

Mr.-Thompeon for the plaintiff Grant and Dr. Barnett foit the

blaintiffs Lewris and Wrinhtlhave all argued strenuously to the

X :
contrary, I shall examine as carefully as I canl vhat I under-

‘:stand thelr argunents to embrace, Let me flrst ‘advert to certain.

o 1mportent facts w11ch are not in dlspute.

" trede union rivalry;

{. : .
() = That at leest up to the 23rd September 1970, each of

. the four plalntlffs was a member of the B,I.T.U,
' (b) . That on the 24th Sevtember 1970, the first department
" (Alcoa Mineral) closed the construction site at Halse Hall,

.Clarendon, owing to violence at fheepianitpresumably sparked by

-

(c) - " That pursudnt to an agreement between the fl;St defen—
dant and the N.4, U., a poll was held on the 4th November, 1970

. : : ci

in which the N.#.U. obtained 984 votes out ofaﬁbssible 2445,

(@) | That prlor to the holding of the poll, the B.I.T.U.
d[éﬂﬁ(&’r'l.{

was recognlsed by the flrst ddineasit as the exclusive bargaining

-agent for all the 2445 persons who were eligible to vote for a

change of union representation;

(e) ‘ That if the N.¥.U, (which had challenged the B.I.T.U. )

. had obtnlned at least 1223 votes, then it would have been recog-

nlsed as the exclusive barg:ining egent in the place of the B.I.T.U;
(£) ) That the B,1.T.U, dld not take part in the poll and had

taPen the de01slon not to partlclpate on the 11th Septeuber, 1970

.on Whlch date all four plaintiffs were members of the B.I.T.Uj

(g) - That when the result of the poll (conducted by the lWinistry
of Lapour and National Insurance) was announced, both unions, the

B.I.T,U. and the N« /.U, claimed victory and as a result, the first

: . - 3 3 )
defendant sought and obtained, the advice of the Minister responsibdle:
~{or Trade Unicn and managenent relations:

(h) That asa result of the poll and the advice-obteoined, the

f1r°t defendant (Alcoa Minerals) resured negotintions with the B.1.7

~

Ry T 4
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' ing an agreement touching rate of pay and other terms and conditions S

. of employment of the workers, is the mzin and only ground on’ which

2 AR L et abor it e e . . S
# eian o~ o ¢ i Wt ek i, -t T

- L .
with o view to concluding a collective bargaining agreement;

(i) - * That the recognition of the B.I.T.U, by the first defen-

: dant as the exclusive bargaining agent for the.purpoée of conclud-

C

-

Athe complalnt of the plaintiffs 4s based; ’ S mi'*f f5, ;-_~ffi

_(3) . That the contention of all four plalntlffs is to this

I leffect An the events that happeqed the employer (Alcoa Nlnerul)

~ touched the real substance in the case. The structure which he

B It was when Dr, Barnett ﬂdﬂressed the Court that a valiant attemnt

~ wos made to grapple with the essence in the complaint of the plain-

,‘an negot;at;ng-wmth the B,I.T.U. to the exclus1on of'the N.H.U. is
: “guilty of a breach of Sec, 23 of the Constitutionii that is: each
of the plaintiffs is being hindered in the enjoyment of his right

N
(, \ .
e ,/ :

%o form or join a Trade Union,

The burden of the arguments for the plaintiffs was borne

- <y Mr, Coore, .In lis bﬁcninga He addressed the Court for a little
over twe days. " At the end of his submissions which wefe marked

"with skill, eloquence and resolution. I am not sure that he bed

built was grounded around the case of Oliver v Buttigieg, (1966)
2 AER, k59 (PC)

I shall anglyse the fﬂcts in that case in due course,

. $iffs. His advocacy at times assumed a bold tore, In order to

surpmount an obviously difficult hurdle, he invited us to dismiss
‘as'irrelevant and wrong, a crucial part of the opinion of the Judical

Commlttee of the Privy Council when Collymore v Attorncy Generhl of

 Prinidad and Tobago, (19 9) 2 AER, 1207; (1970) 2 WIR 233, was before

that august body on appeal., ¥#hat Dr. Barnett.urged us to rejec§3

3s the opinion of the Judicial Conmittee of the Privy Council deliver-

ed by Lord Donovan ih.ﬁhich the learned TLord of'Apﬁeal égrealwith

the_judgment'of dooding, C.J. and in p;rticular agreed with these

points namely: .

) Freedorn of associztion ﬁeans no more than fresdom to entur
into fonsensual arrangenents to promote the €Csomon interest

~

cbje.. b 2f the oe=sociztion groupg
e

at . . - - . -~ .
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'Section 23 (1) of the Constitﬁtionuproviaes as foiloﬁQ:A
. WExcept with his ownvoonsent, no person shall be hindered
- dn the enjoyﬁent of his freedom of peaceful'ossembly ond
L association, that is to say, his right peacefully to
assenbl: freely and oosociate with other persons and in
. particular to form or belong to trade unions or other

" association for the protection of his interésts,"

- Long before the Constitution came into force, the tfade'union

'omovemént had been fully established in Jamaico."Followihg hard

on -the” creatlon of the International Labour Organlzatlon pursuant

[y

to articles 387-427 of the Treaty of Versallles (1919), the Jamalca

“"Leglslature enacted Law 37 of 1919 and thus put on a statutory basis
- the right of a worker to form or belong to a trade union. This Law

:(37/1919) is now Cap. 389, the Trade Union Law., But this right had

to be usod for a lawful purpose, that is to say, fof the protection

of the common interest of the workers comblned And a corresponding

' rlght was also conferreo on employero or masters for the protection

of their interests, Under the umbrella of certain statutory immuni-
. ) .

ties, workers could now by a single combination face their employer

thfough the voice of =& trade union. On the other side of the coin,

the employers or management~-- by whatever name they are called ———

- could entertain this newly created statutory combination by a con-

»'bination of their own.

k1) over the years since then,'the interested onlooker has

witnessed the flexihg of muscles betvieen trade union and managenent;

‘sometimes there were interruptions of industry by strikes or lock-

outs. But in alnost every case without exoébtion, the parties would
oettlo their disputes around the conferenca table with the aid of’
an arbotrator 1f posolble and not by means of atte"otlng to enforce
in & cou~t of law any’term of a 1abour.agreement alleged to ‘have been

breached or any prOﬂlse or undertaking which is said to have been

dishonoured,

‘And since the worker or workers would constitute only a part

of the conmunity, his rizht to fornm or belong to a trade union; his
~

- . ; ~/4
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activities in théiUnion, and the privileges wﬁiéh ﬁé or they maf

- enjoy therebj nmust be subject to a larger right, namely,ithat of
'fhe cdmﬁﬁnityfconsider;d agla wholé. The just rights and freeéoms
sf other mgﬁbers_of the pﬁblic must also be considered. It.is in
.this context that c¢ne is able to aﬁpreciate ce;fain provisioné
under the Universal Declaration of Human Righté which seem to have

influeﬁced'greatly the thinking of the framers of our constitutior,

Article 23 (1) of the Declaration of Huééﬁ;Rights states
as follows: L e ;. " N é’ o
i 4_{‘ . . PYEveryone haé the right to.work, to ffée éhéiqe of employ-
<;/ '. | ment, to just ané favourablé conditions of work andvto‘

.protection against unemployment.” e L o
2 .Aft..23 (Q) says:' |

R :_';'”'~.,.ﬁEVeryqpe has the right to férm and to'jdih trade unions
- | _’ for the protection of his interests,"
And krt. 29 (1) provides that:

"Eéeryone hag,duties to the community in which alone the

e [ . : D]
' (;j : _ free and full development of his personality is. possible. -

On this background, I shall now examine the case for the plaintiffs.,

" Mr, Coore's Qontention mey be summerised as follows: - : -0

(1) Thaf any act which hinders a person in the exercise of hig
) fight to join the trade union 6f his choice so és g; protect his
interest, prinma facﬁﬁ.constitutes’a breach of Sec., 23 of the Con-
stitution unless it can bé br0u3h£ Qifhin some exemption or other
(;j’ p;ovision under the Constitution. |
(2) ‘Wheré the'acf inAquestion 50 reduées the ability of the
tréde.ﬁnion to‘protect-ﬁpe worker's interest so that-meﬁbership in
that union would.be of little more than theoretical value, then
this amounts to a hindering of the enjoyment of the right.of féee.
association withlﬂ the meaning of the Constitutiony
() - . That the individual's right to join a trade union necessinifg

involves the right to obtain the assistance of that vnion for the

e

protection of his interest and if an employer refuses to reccive

representation from the union of a worker's choice, the main value

. 7 S8
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.an "interferwnce" with the enjoyment of the worker in his right

- to the.protection of his interest by his trade-union;

(&) ~ If the B.I.T.U, was not a party to the agreement between

(:jthe N.¥.U, and the first defendant, then the former cannot clainm

N

O

/

‘result of the poll was ascertained.

-'f'any benéfitvunder it. In the same way, the B,I.T,U. would not be

bound by thé result of the poll;

(3) There was no authority for the Minister to give or offer

‘any advice or.opinion which the first defendant sought after the

Nainn
LS

The Substance of this argument on behalf of the plaﬁntiff Banton

" was adopted by Mr. Thompson and Dr. Barnett with grateful alacrity

when each put forward the case for the plaintiffs Grant, Lewis
and Wright. Mr. DaCosta for the first defendanf referved to the

argunents of Mr. Coore as subtle and as that of a man "who was

"willing to arrive but unwilling to take the journey." This sounds
-as a variant of the reference of Alexarnder Pope concerhing Joseph

- Addison, ' In Pope's "Epistle to Dr. Arbuthnot," Addison the famous

essayist is obiiéuely referred to aé one "williﬁg to wound and yet
afraid to strike." (See line 203 of thé Epistle); Mr. Pershadsingh
for the sé;ond defendant also fired a few shots at the arguments of
Mr. Coo;e; {ith a certain amount of vigour he said that in@ustrial
énd.economic chaos and anaré%}would result if Mr. Coore's cohtene
‘tions were to be accepted, $o'as‘not to be left out of the ﬁicture#
Mr, Phipps also.put in his punch. Qith his usual persuasiveness
ané'lucidity, he saié this‘(and he ﬁaévreferring to Mr. Coore's
intefpretation of Sec. 23 of the Constitution)f”if fhe submission

: . . -
of Hr. Coofé is correct it would nake a mockéry of trade union
practice and it woﬁld deny the trade unions the hard earned indﬁsf
trial advantages gained in their struggle over the years. The

calend@i—vould be turned back 100 years," . N -

h J

’ t/ith these salvoes being directed at the main structuwst<
of Mr. Coore's argument and thc propesitions buttressing his bdase,

when the reply of all the plaintiffs was undertaken, the burden wzs

{e

again borne by Mr, Coore himself, This.tizme he put in writing -~

~ . oy /9 -
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the summary of the the plaintiffs! case. It is @ seven page

docu'qent° In my view, the kornel of what is contended for is at

‘~pgge 3 of the "sunmnry." The authority relied on is the case of
Ollver v Buttlgleg to which I have already referred and \hlch I
shall examine in a‘llttle while. He says this at P.3 (£):

"T'o ‘conme ﬁore specifically now to Sec. 23;'the right
whiéh ié gdranteed énd whiéh has always been recognised is a
right of free éssociation'which includes inter alia,'é righf.to

| -f;rﬁ and belong éd ffade unions ~ the profectioﬁ affordéd to this

';.f; rlght 1u.g1ven in Scc. 23 whlch prov1de° that a persoé shall not
(;' be hindered in the engoyment of the right. The effect of thls is

: that'-— . T - | | : . ‘ . )

(a) o Ay direct action whiéh results ég‘a.completé denial of

| the right is prohibited - and in addition:-

:(b). | An& éollateral action which has the effect of substan-
gially interfering wvith the enjoyment of the right so

-as to 51gn1f1ant1y reduce its value, is likewise pro—

hlblt°d n
R 1

C

I am unable to accept this contention., To push an argument, which

_ sounds logiial too far, may land one in'the-area of aﬁgurdity,
contradiction and inpossibility. #ith respecqfthe fallacy in Mr. 
Coore s argunent as shown in parﬁgraph 3 (!) of his sunmmary is not
dlfflcult to detect, Firstly, Sec. 23 of(Constltutlon guarantees
the rlght to form or belono to a trade union but the words "for
the protectlon of hls interests" do not enlqrge the right guarantend.

»
So that even if the words "for the protection

(~/ The main object of a worker joining a trade union is to have his

interest protected.

of his intgrésts" were leff out of the section by }he Framers of

the Constitution, the main object of forming or joining-a trade

vuion would be the szanme.”
. -4

'Secondly,'the proteciion given to the right guaranteed by secc. 23

that section. The protection is given

v lf'c

)
by sec. 254which my Lord Graham-Perkins, J has referred. Indecd

the fallacy thaf section 23 is protective of itself is rpfﬁ,v ed

. . — m e w - .. - o MM ey P ST ]
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B "thevrecognitjon of the B.I.7.U. as exclusive bargaining
ent Lnd,¥&i GanlUulOﬂ of the &g r?emnuﬁ,as ufOle 1@

”'QJ5“.: B hwnder sULhR t&;,enjoymcnt of..my fundamental fLeodoa . | .E .
f'iof peaceful association‘and/orycontravenes or is likely
to Qonﬁravene sec, 23 of the Constitufion of Jamaica

- :7which protecté my said freedom." |
Sectlon 25 (1) of the Constltutlon sto tes.r
"Lx”’ "Subject to the provisions of subsere;tlon (4) of this
'.sectlon, if any person alleges ghat any dé the'prov1ﬁﬂ
sions of sect&ons 14 to 24 (inclusive) of this Consti-

ii(;)\”'-l'f;”'tutlon hos been, is belng or is likely to be contravened

~in relutlon to hinm, then without preaudlce to any othcr

-y

action with respect to the soame matter.whlch is lawfully
.;vaildble, that person.ma& apply to tﬁe Supreme Court
. for fedreeg." - . : ' _ ' -
;iavSectién 2 of Section 25 tﬁéﬁ réfefs to the jurisdiction conferred

on the Court to mcke orders, issue writs or to give such directions ,FW4

- — .

as may be appropriate "for the purpose of enforcing or securing ‘ -
“the enforcement of, any of the provisions of the said sections 1l
to 24 (inclusive) to the protection of which the pérson'concepned | .

is entitled.n

Arﬁicle & of the Universal Declaration of Hﬁﬁan Rights stctés:
"Everyone has the right to an'effecfive reﬁedy by the
competént nzational tribunglé:ﬁor acts violating the
fundomental rights granted. him by the constitution or
(;) by Law." |

The "efféctive remedy" is granted by Section 25 of the Constitution

whi.ch protects each and every guaranteed fundamental right.

|
-Thirdly, the words "that io to say" in Sec. 23 (1) of thé_Constitu- N |

tion, introduce a clause which is explanatory of thef vrincipal

: L .l -
clause. - And the principal clause is:

"no person shnll be hindered in the cnjoyzent ﬁf his
freedon of penceful assembly and a30001at10n.
Vhen a nman jeins a trade urnion, he is exercisirg his right of

. - -
freedor 'nf agsoci-ztion, Th: syrorion

a s




isi~ "the rlght to form or belong to a trade’ unlon.ﬁ

B
r'."’

et

,11'.,

a cricket clubj the perscn who becomes a menmber of a lodge and

the sixth form bB& who forms a debating society - are all exercis-

ing thelr rl”ht of freedom of peacaful asgoc1atlon: So that the

“words “that is to Saj" only introduce the wordo that follow that

C

'ABﬁt even if no direct reference was made tqlthe right to

form or belong to .a trade union in this section, a member of a

trade union could still claim protection in a proper case under

sec, 25 for this reason that, as is the p031twon in Trlnlddd and

J/;/M’?ZM (L f"ww’ot lireca,

Tobago,zhe would be exer0131ng hls right of freedom of peaceful

‘assoclatlon wnlch is what Sec. 23 (1) guarantees in the prlnclral

'clause of that section,

-—

'<:>1 And lastly, the words

L3

~adopted.

"o person shall be hindered" in Sec. 23 (1) ‘can be

. .regarded as nothing more than the choi.ce of an expreséion

in order to convey sorie notion. It is the draftesman's

choice of words which the framers of the constitution

But these words do not expand the right guaran-

. teed since aiﬁhindering" of the enjoyment of the right)

is a contravention of the provision and in any event a

contravention is remediable under Sec. 25.

Dﬁring the reply of Mr. Coore, he conceeded - and indeed he was

bound to concede -~ that the following consequences must flow from

his argunment: _ i

(1)

C (2

)

- shop

institutled agzinst e

That a worker could claim on behalf of his union the rigli

of recognition and presumably the right of collective

bargaining.

.That if an employer in Jamaica wants to operate a closed

at his plant, he would be contravening the fundo-
ponded(right of freedom of peaceful association gurahteed

to the individual under the constitution if he denands,

and a2 worker ,refuoLzu to comply, that all his workers should

Join the trade unior recnaniced by him

That if an employer refuses to allow a trade union to

represent a member at the hearing of a disciplinary ch

- -,
ST e
~

2 worker, this would be

a breach of the

oo A R S
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" of the freééom_of éeacefpl assoclation guar%nfegd by the
.constitufion.~ |
And figallyi lir. Coore conccded~two oﬁher'points._ He said thét o o L i
. ’ . ' - ¥ :
he is.not contending that the right of freedom of peacéful asso~ o o \
'Ki;giétién gua?anteed by the constitution i; a different right br i
,»freedom fronm that which was previously-eﬁjoyed ianamaica prior to
.iﬁdependencg. And further he conceded thét, if his argument is

" sound, . S S : )

- “hindering" in Sec. 23(1) would cover interference with a worker's _ !

-

; . . ) .. i_ . .
right to join a trade union and "interference" of the worker after

" he has joined the union. Presumably any kind of interference

c .

(:jould be enough.

’

The examination which I have made of the structure of Mr. Coore's

main argument and of the alarming consequences which would flow

L ey e
!. - .'. LN
IR .
b

‘if it is accepted'aﬁd which he himséif conceded, should be suffi-
" cient invmy view, to say that the interrretation which is sought
-qto bé placed on section 23 (1) of the constitution is not sound,
If,vin construing a provision in a written constitution, a 1ogi¢a1 l S
. : ‘
construction leads one to a result which it is impossible to believe i

<;Jés intended by the founding'fathers,'that is a reason for thinking

that that is not the true neaning., If the foundation of the argument

fails, as I think it does, then the clains of the pleintiffs must
also fail, The case of Olivér W Buttigieg which is the main planﬁ | | . "
in Mr, Coore's éuberstructuro, cag'be diéposed.of'without difficulty-
Section 14 (1) of the Constitution of Malta provides :
. “Except with his own consent no person shaii be hindered
(;\ - in the-ehjoymegt of his freedon of exﬁression, that is
'to‘sa;, freedon to hold oﬁinions and to receive and inmpart
ideas aﬁd informatign without interference, gﬁd freedon
from interference yith his correspondence."
Tﬁe respondent was the editor_éf the "Voice of Maita," a weekly
newspaper pubiished by the ifalta Labous Party. On the 25th May,1961.
) L& .
the Archbishop of Malta issued a circular‘condemning the newspaﬁer
and announcing>that anyone printing or reéding it would be commiiin
a norta) sin, About 11 waonths after, the Chigf Government Hodiczl

Officer Zsgued @n ot forriddins the entry \;;'\ 1y hoonital of
. ~ “ey ey N
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of ncwspapexswhich.had/been condernned by the Church guthorities.

The order affected 2, 660 persons whov~ouidbe desirous of rea ding
the "Voicp of Malta™ during their luncheon break'or.ieisure hours,
.. But other newspapers could be freely taken ‘oy employces into ' R

)
hospitqls and departmental buildings.

Yoo

The order of the Chief :i R

»

F Tt

"Medical Officer was challenged by the respondent as being in vio-

1w o e a
IRty

-

| 1ation; inter alia, of section 14 of the Constitution, The judge

b R34
.

of first insterice and the Court of Appeal of Malta held that the

.y,
-

}fﬁforder-infringed the respondents? Constitutional right guaranteed

N

;';’ under Sec. 1k, This corcluSion was affirmed by the Privy Council

' whlch reaected the contention that any hindrance of the resoondent

TIFETRE T

i
'

e

: <:\ in the enJoyment of his freecdom to inpart ideas and information
‘without interference was minimal., On the speCial facts proved or

admitted and in view of the clear provision of the 1hth section of S {

the constitution, no other conclusion could have been possible.

The reference in the case to the famous words of the American’ R P

C“Judge (Ruttedge, J) is apt.

"The restraint is not small when it is considered what ' }
. o

Q,o\ was restrained eeeee It is from petty tyrannieo that 1arre ones ' . [7

(“/ take root and grow," See Thomas v Collins, 323 U S. 516, 543 (19h4) i
I am in full agreement with the view of my Lord Graham—Perkins, ) /
that Oliver'!s case has no relevance to the facts which are before {

-us, I must confess that I an not easily persuaded by the techniqﬁe
. /

. ] |
of referring to an authority emanating from special facts and on ' ]
a particular background in 2" foreighn jurisdiction in order to threw

light on a problem here in Jamaica wheq different facts on a differen? {
r

|

[

f

!

1

(;i} - background have to be resolved, I will not summarily disniss
501&1§Y\’
any argument founded on the yefei~¥§ authority nor will I without
that

careful examination, accept the propositions put‘forward.
may be accepted in Mclta nay have to be rcgec»cd in JaﬁalC“ and

vice versa, It should not be forgotten thﬂt law can develop - and

’
’

this includes the interpretation CGo bYe given to o “rneiitutio
provision - only by consténily rawing
from the 1ife of the oammunity.' And no developing ogstem of law

can escape the influcnce generated by the community as to the end
9

which the low dtself should pursua.



R

o 1£k ~"

If it were not for the importance of the case, I would

Fﬁe prepared to rest my judgment on the points which I have already
outlined, If, therefore, I am said to be more discursive than I

should, ‘I will bear the criticism in order that I may show other

-(:jgrounds why, in my opinion, none of the plaintiffs counld succeed

e

-in the claim which each put forward.

":,{:;I shdii édvert £o.a sim?le ground thcb should bé éf
: s?eéial interest to the ordinary worker who joins a trade unién.'
‘;;:_A man_ﬁhq joins a trade union does so subject to the’union rules.
‘-.:.Hé expeets his-uﬁion t? do the best for him éo loﬁé ﬁsAﬁe remaiﬁs‘
’ a member and he eipects also that the union will have to make
.i<:f)decisiohs of far reachinéﬁimportance'in the hurly-burly of trade
-i ﬁnion rivairy. The unioﬁ is his agent to act for him in any diﬁw
o pute with his employer and in 5ny_negotintion touchiﬁé vages or
other cgnditions of employment. -Sb long as fhe frade union is
. acting in aééofdance with the bést préctice acéeptable, what it
does boﬁafide in connection withhthe execution of a §ollective.'
agrecnent binds'the member'on‘whose behalf any particular action }
wf vas taken. The framefg of the Constitution'were well aware of the:
,<;;{pbsition.  indeed.from as.far back as in 1652, a learned Resident
,ﬁagistrafe.aé'he then was (Mr. Frank Barrow) éitting as an Arbi-
trafor in M.%.U, v Sprostons ILtd., (see Daily Gleaner, 15th August,
1952), gave the opinion thaf in making a collective agreecment, the
Union is écting as agenl of the workers in settliné wages ané other
terms of employmént. I think the facts put before the learned
Arbitfator are important and I shall, therefore, refer to them as
<;:}briefly as possiblel Certain fundanental principles concerning
tradg ﬁniéﬁ rights and practices were determined and acceptéd by
the re%pegﬁive parties, involved, .

On the 11th May, 1951, Sprostons Ltd. entercd into en -

~Yant site

o

apreement wilh the ZTUC for tre *sking of a poll =zt their

sortain torme and conditions. It was agrecd that in the event

© of the TUC obtaining a majority of the work force, Sprostons would

. 3 1 . ] 3 u‘ , - At s
accord sole bargaining fights to that union followed by a collectiy
iS5
. 4

. - Py - - . ) PN
lobour asrecmient duly negotiated, It was further acreced that the

5

2
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labeour .agreement would remzin in force for two years from the

date of oxecutioni These events followed:

26th May 1951:

-

(1z0tn gury, 1951

2hith April, 52:-

E >28th April, S5

-
(_ !

“13th May, 572
- 20th June,.52:

9th July, 52:

-
3
s

~

The c¢laim of N.W.U. on
Sprostohs.

11th July, 52:

- . - -
B Poll weéms Gukon and. yfm: H,lfbwczz a

~majoritys

-¢A'collebtive'agreement for 2 years

was signed by'Sprosfons and TUc;

' The N.W.U. sent a telegram to Sprostons

"~ claiming that the workers wished to

‘reject the TUC in favour of N.¥,U.

~ Sprostons replied to.N.W,Ug and drew

3

. _the ﬁhion{s attention to the labour

agreement between itself and TUC.

- The iabour Adviscr informed the -

parties that he intended to take =a

poll.

A poll was taken and the N.wW.U. won

in accofdanée with the terms of the -
poll agreehent. : ' -
N.¥.U, clained that;sdle bargaining
rights should be accorded to them in
place of the TUC and demanded a Yasic
minimun wage.increase for ail Sprostons!

workers,

behalf of the workers was réjected by

b
i
3

-

- An agreement was rcached to submiit the

impasse to arditration with Mr, Barrow

as the sole arbitratcr

The Afbitra?or heard arguments from all the interested parties,
One.of'th§ founding Fathers of the Constitution, the late and lanm-
“ented lawyer and statesman, Mr. N.¥W. Manley, Q.C. argued tﬁe'case
on behalf of the .U, The 1TUC!'s case was put py Mra Fiank Hi1l

while that on behslf of Sprostohs was urged by Mr. D.J. Judah.

In his ruling and award, -the lecarned .\rditratsr whose

ebility, learning and competernce archnassailable‘ held as follows:
- b ’
(1) © That a2 trade yomizsinot being a lesal entity, entars into

%M -
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contracts in the capacity of agent only and the workers are bound

- by contracts so made by their targaining zgent for the time being.

(2) Phat if an agreement made with the accredited bargaining

Aegent subsists, when new workers accent euployment they are bound

.

by the subsisting agretment otherwlce the p031t10n woull be un- -

ﬁorkeble.

R 'That’the Poll of the 20th June;lgsa did not affect the’
'.rlgnts o* the partl s »nder the Labour Agreement of the 30th July,
,1951 which was binding on the workers and their new agents, the

R N ﬁ U. This case, in my judgenent, can be cited as an authorlty

for the slmple prop051tlon that a worker's compIelnt tha+ what. hls
hws

~ union S5 properly done on hlS behalf is not binding on hlmself is

- : béU'na(1q
untanable. Anything to the contrary would be the b&élnlnb of the

" end of true trade unionism. lhe rullng of Mr. Barrow was glven
'_jshortly after "?ecomnenc'tlon No. 91” of the International Labour

'Organlsatlon ‘was published, Jhe General Conference meeting at

Geneva in June 1951, adopted the Collective Agreements Recoumenda--
c .

tion, 1951, S Y

Article 3 (1) ef the Recommenaation States:-

. BCollective agrecments snould bind the Signetories there~
te and those on whose behalf the agreement is concluded,
Empioyers and workers bound by a collective agfeem%nt_’

”,f shouid not be able.to include in contracts-ef employrent
'stiéulations eentrary to these contained in the Collective

¢37reement."

- ind the worker will be bound not oqu wvhen the union olgns tne

COllective agreement with the enployer but when the uqion does any

act or thing preparatory to the execution <f the said agrecment.,

:Owing to trade union rivalry, a poll may have to beAtaken in order

to decide which of two or more unions seccking representational righ

should be recognised by management. The strategy of non-participa-

ition iu the poll \vhcze 1Lut uilon Iis u]ICDQJ recognised; way be
>y Xt et 14

decided upon,. This is an act unab»v..j to the securing of represeﬁ—

tational rights.

St
s
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Under Section 2% (1) of the Constitution, it i
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defence to prove that an, azlleged. breazch of the freezom-—-of of -~
NOoev N : .

peaceful association which it guarantecs was occasioned 'with the

consent of the person alleging the breach."

;.:f it has been admitted that alljfdur élgin£iffs wéré men-
:< }_beré of tﬁe B.I;T.U. prior to the 11lth Septembérg.l970 and at least
“up to the 23rd September, 1970, It scems that both the B.I.T.U.
and the N.™,U, were sparring for.an oéehiﬁg or fuftﬁei Cpening on
the quéétion as to representationél rights for all the workers'
: éé the'éiént of *Me first defehdant; The decision waﬁ taken by
o tﬁe B.I.T,U.,-on_fhe il£h Séptembef tﬂat it ﬁouldéﬁot participate
iﬁ tﬁefpoll but ins%edd wouid'watch the ;eéult of ﬁgat had been
. ;\'ggreed between the N.W,U, and the first defendant. In éy Judgment,
,<;/ all the.plaintiffs would, therefore, be precluded frém chalienging
_in a Court of Laﬁ what decisiog was nade on‘their behalf byqthe
ﬁnion which then represented then, This would be a 'consent! on
.- -the part of'the plaintiffs v*thin the meaning4of section-23 (l)'of
| ‘the Constitution, If membc;ship in a t; -de uanion megﬁs ev; thing
and if managément is4not to be prejudiced by bona fide acts of

trade union leaders acting on behalf of its workers, there canncl

Jbe any other sensifil®and reasonable result but to hold the workérs

or the unions to what has been agreed. #ith respect, there is

plenty of force and good sense in the reasoning of Goddard, J (os

he then was) when he said this:
“As I said in the course of the arguzent, the great bene-

 fit of a trade union is that you can have collective

.. ba»gaining between employers and employeOL and, if the

ELIEN

- o unioﬁ cone 40 an arrangermt or come to a decision regardingz
! S o _.
’ . © any man or body of men, and then that man or body of men
| refuses to be bound, it destroys the confidence that should
-éiist_beiween the employers and the union, and is to the
_ defriment’of cdilgctive bargaining.”" Evans v National
Union of Printing, (.938) & Ain. 51 av P,5h,

unable Lo agree with the argument of Mr. Cnore thal zincc thoeo

,
|
o+
o
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Lol
A
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-
e
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B.I.7.U., was not a2 party to the poll agreement betwee

e

and the first defendant, therefore, the B, I.T.U. cannot clain ev

;
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// " to0 a contract can sue for a breach of it. But ther- iS~n:.rule;

. .
.

-~ ' ) ‘ - Y . 3 ,
that two persons cannot make an agreement under which a third party

may derive zome benefit,

TheIQuestion cn this point, is not whether the B.I.T.U,

(:\can'claim Anything‘under the bol) recment but whether or not the

B I, T U, having elected not to be =2 party to the said agreementj
all four plaintiffs or any of them can be heard to say thzt he did

not g;ve hls consent to the B.I.T.U to act as ﬁt did., Under the

terms of %he poll breement if the N. {.U.'dld not obtaln the necs-

-.necessary work forée to oust the B.IaT.U., then the latter would
3 .

contlnue to represent all the workers and the first defendﬂnt would

contlnue to t"eat with the R.T T U. towﬂrdo the settlement of a

(; labour agrteﬂcnt.

One of the main subn1531ons of Dre Bbrnett on beh 1f of

the pl'*lntlffs Le'ils and Jrlght should be mentionsd, I ‘ﬁ‘unk it is,
'.falr to say that thc yalidity of this portion of hls arﬁument is
.an indication of the strength of the remainder.

In winding up his submissions during which hc was at times

. dfiveﬁ‘to_the ultimute virtue of persistency,fhé argued as follersz.
Cr L blaadige S

P - "The prtintiffs (Lewis and Wrizh*) cannot be saji” to have
,conseﬁted to the exclusion of the union of their choice

from representin: them in their relationship with their

employer because:

(1) they were not parties to any agreement which conferred

a right on the émployef or any other person to deprlve

“then of such representationg

C:w - . +(2) the evidence indicates quite clearly that they have
T . expressed a desire to be representeﬁ by the N.W,U.’and

that they heve repudiated such relationship as they had

with the B.I.1.U." . : ‘ .
Dr. Barnett listed about five other points to support his contention.
- ’ ) ’ h V ' v ‘
dn ay view it is aot necessasy Lo refer to any of tha others becruse

. ¥,
£ for phal

what I hqve quote& is onouﬁh to show tnatv this crucial por

he is contending is baged T on a

can Bemand to be a party to ar

that 2 worker im his own rir-ht
[/ €0n

-

shaky foundntion. He has assuvme?

o’
n nfrciimﬂﬂi.
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) - - ) do- l.( .
< b;twc;m hls emvloyer and his union znd that Pu,A g upion buqst”e : \

fide on behalf of a worker may be laufu_vrep “’atcd by thaot worker.

after he has served his connection with 'he union which, under its
-~ . S E .
" rules that the worker promised to observe, had acted on his behalfs

I tremble to think what would be the result o thé trade union

~<:§' . movement in Jamnica if this is the law., In my opinion, the pro-

|
|
i
|
|
i

ceedings were doonied to fa 1lure on another ground And on this

'Z//([J,yfﬁ; et I(A(' )d/££%LgL/L«l{5'/‘L{ //é/ Lol ,éfmf Y ,D(,../lc.,_.f’éa.}/u?’
G&aham~£or ins. , He—did—rot—develop- —the_poin{—at—any—Jlenghh.

'ﬁ«,,ct/{ LY HUECAB R 2ef O @-’é““”-f“‘i LS -(C'
Sectlon 2; (2) of the Constltutlon states

po;nt it E; regretted that I do not sharg the v1ew of ay-brothex /7Zv-

. “Nothlng contained 2n or done under the authorlty of any
law shall be held to be Ziiconsis tent with or in contram

-

vention of this section to the extent that the law in

: <;J/_ 7 -] question makes provision=--e-
(2) which is reasonably requirzd

'(13) for the purpose of protectlng the rlghts or freedons

| of other persons etc.”
This.sub~sectlon introduces what the American jurists call "the

. féchnique of Bolancingﬂ of what is s2id to be the right of the in-

dividual as against the collective interests of the community or
<i\_ a balance between the individual right and the exercise of a similar

. right belonging to another individual,

The sub-section is a re-echo of Article 29 (2) of the Universal
~ Declaration of Human Rights which states:
"In the exercise §f his rights and freedoms, everyone }
shell be subjd&j‘only to such 1imitations as are deters.

mined by law solely for the purpose of securing due re-

f/h\ , . cognition and réspeét for the rights and freedom of bthers

| andlof meeting fhe just requiremenés of morqlity, pdblic
.-order and the général.welfare in a democratic sociefy." _ . |

The def&nition of "Law"in Chapter 1 of the constitution, covers a

statute and common law. It was argued by Dr. Barnett that the

- practice wiich p: eialls o1 ascertaining exclus;vn ba

in Jamaicz Las nob quclified itself to the status Mof unwritten law®

within the meaning ofthe Constitution; he argued further that the

; ) . .
criterfa. for th= recognition of a custonm do not exist in the wvractice ;

/23, '

-~

~ DA
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" followed in Jzmalca
. N t4

Mr, DaCosta agread wi

rgued with force to thc contrarys The evid

. practice or "cus*cw”

<:>'_ Gobern of thc Plnlery of quour and

Mr, Weller,

. a background of over
. e

to ascertzin exclusive bargcining iightsg
ith Dr, Barnett on this point but Mr., Pershadsin?h
lence as to what- the

is was given by Ar. Jﬁm ﬂeilar cnd‘Mr.'Jack

and Naulonal Insurance,
s A senior officer of the Ministry, spoke on

15 years personal experience of the "practice

and‘procedure relating to labour relations and the toking of ﬁolls

" for exclusive repfesentational rights etc.®

The B 1.T7.U, has been a renlsterea

 23rd Janwary, 1939 a

»<;1  union since the 17th

tr:de”unidn~since the'

nd the N.7,U, haos becn reg 10Lcred as a trade

October, 1952, The evidence of Mr. Weller is

that to his knowledge; since 1955, both unions have accepted-the

-pfactice which he outlined and they have acted on it. And that he

4.-

had been 1nformcd anJ he verlly belleved. S f. -

"Thﬁt such

years chqre 1955."
dhere a practice has
(:B' obvious or seceming ut

where it produces cle

If the prevalling sen

practice, usage and ek Sfeaxisted for inc:py

gained strength over a period because of its
L3ity, it should be recogniselyespecinlly

ar and reasonadble advantage to the public.

timent of the community tends to accept the

practice because of the absence of ~n;-thing more efficacious to

replace it, then a good cose has been made out for the Court to

recognise, and 1f possible to enforce, the practice in question,

Ve the Judges cre not

expected to operate in the dark or in a vacuun

but 1ndeed are part of the community in which we function.

Cro.

In a proper

notice of a practice and to act on it., I am not prepareﬁ to ﬂcceot

.

c¢case a judge is entitled to take Judlclgl

the invit-tion, implicit in the argument of Dr, 3arnectt, that this

practic; or cusfor eferred to bj Mr. Yeller should be iz

s

-ing to the ancient rules which were uses

law over 2C0 years =2Xo. But wh

mgland, Dlacksione made mention of them in hi

- .- . e 3 vt meew
Bu W nexstons daliverasd his first

kTRCE:248
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‘attaéhed, appears to be broa? enough to cover cll steps referable

. P ST T e T ~ - - .
“ | 3 i e Rid s i L i
"““’1ecture in 1758, there -was-no . rbcorlls ed tr;de_pn;on'queﬂcﬁb
| : . . e ; . 3
in England There is nruch forc° in the pQQSQge in G;Lnfl =t )

Modern Trade Union law (1966 edl%) p 320 wh 1ch was broughu to our

attcnplon vlng to the: 1ndus+ry of Hr. Persh dsingh. . It sta tc e et

- v N ) . ] .
"Custom 1n lqbour r l tiens does not conpo»e ancmcnt usvge.

erhe eypreesi imply means elthcr the estab shed
. practﬂce of a trude or 1ndustry or sectlon thereof or

“”C-f\V 'more usua 1ly the ruleu and pracblce of a pluce of wor?

T oeteln LT e ST T

.ffArtlcle 1 (l) ol Recomrendatlon Yo. 91 (Collectﬂve Agrcements

'“Recommandatlor‘l951), to Uhlch I h ve'already Jgferred-staﬁes.as .

T

e o -

R .

Machlnery approp rlatc to the condlulons eylotlng in

each country shoula be establlshed by means of agree-.
_J’ment or laws or regulations as =¥ be approPriate under

- national conditions, to negotiat~, conclude, revise and L

. -

renew collec»lve ﬂgree ents, nr te be aveiladle to ass sist
T ;.the partles in the nngot ating, con07u51o", revision and

renewa] of collective agre ments, "

-Tne machmncry which exists at the Minisiry tc which Mr. Weller is

I.J

to concluding a collective agreement. For many years this machinery -

had been in operation havins been established in the public Interest
. J & pudl

and for the good order and Jiscipline in tbe trqa; union ﬂoveuent.

I would holc, therefore, that the accepted nrJCtﬂce and procedu
-thch trade uniasny in Jamaica have:adopted, accepted znd relieé on

for determining exclusive representational rights, is Lav within

the neaning of Sec. 23 (2) of the constitution, There is no need

- to .wait for another flfte n Je~rs or more for some other Court to

nake the pronowncenant., If a law makes provision for the purposc

of prouectlnj the rights or freedomgsof other persons znd that persen
or perssns °h uld do nothing oore than to exert the right which is

protectsd, then.such cn acticn is not a centravention of the fund-

37
o

enental right of any individuzl, A registered trade urion, anr

o ey - < 99 -~ “~ o - -
recistered 2iabilily company cannot enforce o furdamentzld richt os




" “the first defendant on behalf of itis ovm interest, were in

“being a party to the poll égreement and without being able to

T A et P Seaien el S

I B | R

_ be-regarded as "persons' for the purpose of defending any-

right or interest vested4in,them and whick is being attacked

by a plaintiff. The B,I1,7.U, on behalf of its members and

the process of negotiafiou preparatory to the conclusion of a

collective agreement when the plaintiffs launched proceedings;

The result of the poil dgreement and the terms of the agreecnent

itself permitted the action that was being pursued by the B(I.T.U.

: sl
and thezéefendant. In my opinion, none of the plaintiffs could

i“fherefore, succeed iﬁ his allegation that his fundamental right . .

& B

guranteed by'SBC.-23_(l) had been contravened since the guranfeed

right is subject to certain ekceptidns one of which has been

‘established. A glaring anomaly which is fraught with mischief

would srise if the ‘position were otherwise, And it is this:

If it were possiblé for the.N{W.U. to be the plaintiff in this

action, the right of the first defendant under the poli.agree_

ment would be an answer to the claim. But none of the plaintiffs

join the N,%.U. as a plaintiff, the same right which the first
defendant could use as a shield against the N.W.U., cannot be
relied upon by them against the plaintiffs} clain. The law

3s not so astute to entertain such 2 prepositefous result,

It was contended by Mr, Coore that the Minister had

" no authority either in law or under the poll aéreement to offer

any advice or tender any opinion to the first defendant's geveral

mancger, This view is shared by my Lord Graham~Perkins, I an

unable to agree with this contention., When the result of the

Poll was announced both unions put in & claim that they were

: o B 7 afl € . .
winners. The N../.U, aggéed that since 50% of the registered workers

had voted '"yes" in its favour, the B,I,T.U, had been ousted as

exclusive bargaining aéent. The B.I.T.U. argued that since the

N.W.U. received iess that 50% of the listed workers as at

August 23, 1970, it retained revresentational richts.” The general
Manager was now faced with a problem; a new situction had develop--

¢d, He scnt a letter to the Minister (charcs

ced with the subject of

labour rel-ticns) 3nd oaked for ndvice Min view of all the
LT B

.’ EEE '
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the cincumsfance%" which he‘qlequy outlined, And th;

| Minigﬁer_tendefea his advice on the same day it vwas requested;
namely, the 6th Novenmber, 1570. Thg sﬁﬁstﬁnce of the advice

* which the Minister tendered“?o the general nanager ig_gs-followé:

"The results of the poll show that the National Workers

Union“has failed to obtain from among the tctal
number of workers whose nanes apbeared on the coni~
et )
pangﬂsa(for the weck ending 23rd August, 1970 -
1 \ ';_' ‘ _which payroll was designated in the agreement by

gthe parties concerned as the officiai Voters' List

- .

; :¥L;;??4::f the pumber of votes necessary to e&ﬁiyle tﬁgt |
union.to.be accepted by you} cOmbaﬁy as beinéighe
eXC?usive represeﬁtatiye of the empioyeeé coveééd
.by the agreement, A |

- In §u¢h circumstances, the status-oug reméiﬁs."

; V.On the’peceipt §f this advicé'the Eompany requested the B:I.T,U.

to resune ﬂegotiations which had been éuspended.following the

‘ feﬁporary closing of-tﬁe plan£ site. The realities of the

situation nmust be faced, Everybody kno;s that the Minister to

whont the cell for hélp was directed has experiencod officers

(;) -~ 4n conciliation prosedure to assist him., The conciliation

arm of the Ministry is well known to every employsr and worker
in- Jamaicn., It is the duty of the Minister and his offizers.
.to give every form of assistance to parties in a:trade dispute
in order that fhey nay geﬁtle their differeﬁces quickly so that
the indusirial sector of the economy may function as efficiently
'Shd peacefully as possible for ;hé good of the country., .Apart
from the nunerous recommendations issued by the International
(;/}:' Labogr Organisation from time to tim; touching the duty of an
“appropricte depaftment of government to hélp parties to settle
theif disputes, therg is o provision in the constitution which,
requires a Mihiste£>cp3rged with o subjebt to do what he tﬁinks
is right in :nz‘givéh-situation. Section 93 (1) of the.Conqt*ﬁ
tution _éntes in nart: | |
Wihere any Ninisterthas been chafged with the res?onsiw
bility for a subject or departmant of Governnent, he

-~ : . . -
shalY exasrcise general direciiosn ani contral | ~

—_ D
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Permanent Secrectary or a Senior Officer to attend to it. The
advice was not regquested, of the Minister of Agriculture and
Fishéries or of the Minister of Education. May be cach of

those Ministers could have tendered sound opinicn., But the

appropriate minister in the appropriate circumstances was
. : - : &

~asked to give his advice in this new develcpment, And what

is more, in my view, the advice which was in fact tendered

_<;/ was and is sound, Put in a nutshwll and in;another.form

P

what fﬁe Minister was saying to the general manager Gas this:
’ nﬂold the N.ﬁ.U. to its'agfeeﬁeﬁt. A‘Yari&tion of

- its terms will pfejudice‘other interests.ﬁ

Counsel for the first.and‘secénd defendant have urged that

the Coﬁsfitution has only guranteéd o worker the right to fornm
or belong to a trade union;. But what happens after ﬁé has
gxerciséd that tight,; is not guasrantecd, To put it in

another way: I understznd both Mr, baCosta and Mf; Pershadsingh
to bé saying that if a carpenter or a mason joins a tracde *
.union he ccnnot demand any right of recognition for his union
nor can he be allowed to usurp the function of.the Union

Officers in the area of collective bargaining and in matters

léading up to it, Both Counsel have also contended that in

any event the refuszl of an employér to recognise a trade

C son -
=~ union is not z subject for litigation but one for negotiation

and setilement outside the walls of the Court, I am in full

agrcement with these contentions; Freedom of contract is not

- guaranteed under the constitution., Act 48 of 1954, "the work

shortly afler iudependence should be a reminder to those who

seck to argue that the constitution has guaranteed freedon of

of contract, No man con legelly compel anather to talis to hin,

(4]

The enplsyer why refuses to talk »ith the trode union lezler zoy
. . . ~ .

.
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é ", over the work relatinyg to that subject and over

= ! : |

t' that department,”

i . .

3 S

; * The general control over a subject may require the -
| A ‘ : - A S

2(\\j Minister dealing with a matter himself instead of asking his

é: ‘ '
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strike may
BRI . e,

force him to have second thoughts but to attempt to hzid the

court industrial action at his plant, A crippling

employer before the Court would turn. out ta be a useless and

‘expensive exercise.

“If it were not for the faét that I'do-nbt vish to'a

overburden ‘this judgment with unnecessary details, I would

- outline not less than hine examplesfin cach of which it would -

bé-permissible for an employer to taoke a certain action with

regard to his relationship with his worker who is a member of

& trade union or who wishes to join one. In each case, on

Mr. Coore's premise:, an argument could be founded that there
. : T ‘. -

~would be a "hindering" of the'ehjoyment of the workers riéﬁt
',to form or belcng to a trade union and yet in my view, the
- fundanmental right'of_freedom of peacefui association to form

" or join a trade union would not be breached,

I'wili nake oneAcommént at this stage., If tﬁe’conu
tentions put'fqrward on behalf of the pl&intiffs wére to be
acgeptéd,_then those very arguments could be emplbyed to des-
troy the position of the N.W;U.~where it ncw enjoys theiright
to represent the workers in cgrtain areas of the Island, as
£he exclusive bargaining agent. And nothing shbrt of indus-
trisl chaos would result with the biessing of the Court., But
the duty of this Court is to kéeb the law in harmony with the
enlightened common sense §f the nation., It should not éo any-
 thi£g wvhich would maké thg trade uribn moverent impotent, We
jéreAto uphold fhe-consti%ution and not to éo violence to the

intention of "the founding fathers.

In E."112/68:Re Shipping Association‘of Jamaica and
.the Poft workers on the‘Kingston Water Front, (written judgment
, delivered on January 23, 1969,) i said this at p.2l:
UThe common law of Jamaica must be so develcped and
the interpretation of the enactaents of Puriiament
.must be sucﬁ tzst it is made cleﬁr to the tudblic
thot the Judges do aprreciate and note the rapid

changes which are toking place in the ecopomic and

-

-
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N -gnd socilal sectors of the conmunity.!
‘I think the words which I used in 196§ are still applicable
today; ‘I,ﬁopé I have touched 2ll pf the mnain c;nténtions

of Counsel vhich viere canvassed during the proceedings., There

(ﬂ \no neua, in view of the‘concluolons te which I have arrived,
to examine the interesting arguments which were put forward
‘§n the Quéstion of remedies, the legal-enférceability,of
fcollective bargaining, the history of trade unions and the

3 : -

political overtones and undertones which were seil to be invol-

 ved in the'prOébedings. Authorities from India were discussed

by Dr. quneﬁt wifﬁwluciditv and sk 111 ‘he even took ¥s to: L
the United States in his wide and rOQing Qissertation. It is _
_<;ét out of disrespect when I say, as I hint;d earlier in this )
ggdgmeﬁt, that most of what was arguéd on the matters-I ﬁave .
Just mentloncd were interesting ﬁnd attrec ctlve but not very
helpful to the 1s=ues we had to dec1de. | BT & | '?;
_ Before I cpnclude this portion of my judgment I ‘_ " _ I

.should advert to a mﬁtter vhich ¥r., Coore and Wr, Thompson
brought'forcefuliy to our attention. Mr. Coore complained-
(vﬁhat there is no statutory eﬂactment in Jamaica which seeks

to regﬁlate a settlement of jurisdictional dispute between

unions or representational disputes between unions and employers,
Mr. Thompson was forceful znd trenchant in his critieism of
the poszition. He spoke of the '"inexcusable neglect" by Govern- _ .

ment to pass suitable ftrade union legislation and of %he

.

reason:

(;ﬁ Wihy this Court finds itself attempting to solve a

-~ . question concealed in an atmosphere ¢f hostilifty ' .
and. danger, "
The tone of Mr, Thompson's strictures. suggested that he was

inviting us to make scne comments in our judgment, I am afraid

-

ntornret *h& law as they find it.
They may in a suitabtle case, and from the Bench, urge thot

sorie reforn in the low is necessary. Last year while I was on

hx]
- " o /22




remy,
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vacation in Canada, I had the opportunity to examinc briefly

‘the Labour Relations Act of the Province of,Ontario., All

questlono touchlng matters like collcctive. bqr ining, repre-

sentatlonu]and JurlsdlctloNﬂl clsputeu and unfair Union.

yractices are set out cleanly in the Act. It is an excellent

pieceﬁ%egislation. Perhaps I could make comments on certain

provisions of this Canadian legislation. However, attractive

‘as Mr. Thompson's invitation is, I will not accept it bzcause

I am satisfied that these proceealngs are 1ll-advised and

~should not hive been pressem_lf on caln reflectlon, 1t was

IS

-apparent, that an error had been made.'  lf R

When the plaintiff Banton filed his writ, the first

defendont was negotiating with the B.I,T.U, with a view

to
&grecment <
concludlng en argunmesnt on bchalf of the workeru 1ncluc1nr the
‘ e dy

plaintiff himself. But the paldintifs Banton sought an injunc-

tion to restrain the first defendant from recognizing the
B.I.T.U, as the exclusive bargaining agent for the workers.

An interin injunction was granted and this was followed by an
g

interlocu®ory injunction. The glimaer o2 heps that work would

resume at the plant as socn as the collective agreement was

concludad, was shattered, In the meantime -the other three

plaintiffs filed their motions in which they sdught zlnost

identical relief., An injunction against the first d:fendant

was earnestly prayed for as in the case of the plaintiff Banton,

In order to pray for zan injunction an undertaking had to be

éiven that the first defendant would be compensated for any

loss sustained should zn injunction be obtained to which the

_plaintiffs were not entitled.

The evidence of the Personnel Managér of the first-
defendont is that a substantial sum of mnney in

expenses, profit and delsn completing the construction would

z

be suffered daily by the non - resumption of work. It was this

o

.
-~V s A
A = o - -

~daily sudbstzntial sum, e.g. $30,000 (U.5.) in

overheads as one item 2long with other losses that thesc w

to nalke if

. . ~

had undertaken gozd they did not succeed

T r— At - e o
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+ - . . ghould fpil, the cdanage to ve suffered by thenm would be mini-

mal, But if the first defendant should succeed - as it has
{one ~‘and should find that the uncdertaking is inadequate,

the damzge to the companv could be irreparable and hcrnaps

- ; gould have spelt ruin for any bUaneSS wnlch has no solid

-'financial base, And the decomposition would set in before
(:ﬂ.‘ - the company's jﬁst and ﬁrqper stand is established in Court,
In my judgment, therefore, to ask for an injunction in all

‘the circumstances is an -extravagance., To pray for a declnra»

' Un.e.
tlon of the rights of pnrtaes would .be more in lisre with

reason, An injunction would be bound to take into the balance

U ;'\the puﬁlic intergst general%yJ;QQQ;thewim@é%iqtgnintere§ﬁs |

|  -9£ othef wérkers vho would be prejudiced ifithére is a:délay
in work resumptlon as agalnst the personal 1nterest of thc

<vf* - four plaintiffs. To press for top much, therefore, was risky

ahd to continue with the matter where'good judgment should

have resumed its seat, was unwise.

" The fﬁndamental pights.and freedomé entrenched in
the ;onstitutién are not different'frqm those which were
- knowin énd observed prior to independence.. Some of theﬁ had
alrgady been put on a statutory basis before independence,
Forvexample, the right to join a trade union; the compulsofy
vaﬁisition-of property without édequate cdmpénsation; the
right of a person not to be convicted of an offence without

certain safeguards,

If the right was not enforceable in a Court of law,

- 3t was to some extentAproteq§ed by tie force of public opinion,
e.g. refusing to employ a man

( - ) 7

of his race or the district he was born. What the Constitution

otherwise suitablé) on the ground

. has done is to entrench the right which had already existed

not for the purpnse of enlarging its content or its arca but

for the purpose of making it difficult for a Parliament to

abregate, vdry or othorwise interfere with these rights un-
. \ , :
less it should pass a speciz2l) act 2mending the constitution
prtlront th iz
and following the elaborateflail down by the constitution

]

itself in Sec. L9, | , /30

-~
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Hiestory has shown thal men are irclined to be drunk

with power and that sudden passions may 3rlve. the rulers of

A
’ oz

e

the people to foolish and dangerous-actions, In order to .

safeguard the pecople of Jamaica against the emergence of men

;Elike theseinthe framers of the cohstitution very wisely and

e

as follows:

following the pattern of emerrlnv natlons, guaranteed certaln
et qilegElioy

' basic rights and freedoms, But the mexre al&efqtlrgfthat a

fundanental right or free@om has been or is likely to be con-

'travenem is not enough. There nust be facts to support 1t.

The framers of the Cbnstitution appear to have had a careful

.

_and long look on several systems operating in other countries

v .

3

. before thcy fsnally agreeu to’ Purt 3 as it now st nds.

It seems to me that the position may be summarised

Before an:aésfieved person is iikeiy to succéed with his clain

before ‘the Constltutmonal Court, he should be able to show:

(1) That he has a justiciable complﬂlnt that is to say,
that a rlght personnl to hin and pnararteed under
-ch““ter 3 of the Constitution has been or is likely

'“to be contravened. For eyample, what is nothing
‘more than naked ﬁolltlcs dresseu up in the form of
a right is rot justiciabie and cannot be entertained;

(2) That he has a"standing" to brlng the actloﬂ that
is to say, he is the proper person to bring it and

Msthat he is not being used as the tool of znother who
is unable cf unwilling‘to sppear as the litigent;

(3) That his complains.is substantial and adequate and

ﬁas not beep wvaived or otherwise weakened by consent,

compromise ornlapse of fimc; |

ICONN ' That there is novother avenue available whereby

adeqaﬂte neans of rcdress rr2y be obtzined, In this

connectlon, if the cor lsln is against a private

a . A S T o 3 Eak PP 3 > ey -
., person 3L is dI{Ticult, if not impozocible, €0 argue
. . .

thot adequate means of redress arc nct availa®le din

the ordinary court of the land, But if, the complaint

is directed agninst the stnte or an agent of the state

-

L ar




it could be arjucd that the motter of the contra-

f uV‘. . vention alleged may only be effectively redressible

L e
-~ -

in the Consitﬁutional Céurt.
)y That the éontroversyyér dispﬁte which has.- prompted -
. ) the procecdings is real and that what is sought is
... redress for.tﬁe confrdvention of the guapanteed fight
“and not me?ely seeking the édvisdry opinion of the
. _Court on some éontroversial, arid Qr“spent dispute,
ft'is‘sometimes said that a written constitution is not ﬁ

prolix code in whicha eiefy general/statemeﬁt is exgmplified

'_ L plalned.‘ Merely reciting;a<provi5ion an? then resorting
"to logic and a dictionary will not necessarily give an adequate

solution to a problem., Once the premise is remembered that

the Bill of Rights in the Constitution does not purport to
oy weqhl

grant or confer a freedomAQre ter than what existed or was

enaoyeu before 1ndependence7the correct path to travel when

a dispute arises for. solutiocn would have been selected., With

‘this as a torch and gs a guide the journey should not be

hazardous nor winding,

P | The partlculars constltutlng the dreams of Klng
Welecchinilro o

Nebuchanezzar whlch Danicl was asked to interpret may have
D

been enigmatic., It is possible that there may be posers

arising under sone plOVlSlon of the constltutlon which nay be
72 C'\.« UZ/& )Kut’

puzzllnb as the dreaus of King Nebuchanezzar.*/I an glad to

say, however, that the facts and argunents placed before us

© @id d4é not effer any puzzle and thus at the completion of

21l the submissions on the 15th January, judgmant was entered
for the defendants on the cloim; the motions were disnmissed,
and the interlocutory injunction granted on the 27th November, 1970

against the first defendant was discharged,

- e
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" Robotham, J

On 15th Januzxry, 1671, we unanimously dismissed the

claim of FPlaintiff Fabian Banton, the motions brought by

Devon Hope Grant, Cecil Lewis and Joseph ¥Wright, and entered

judgment for t'e three defendants in =zach cause. The
injunction was also dischaxged,

I'have tad the opoortunity of reading the judgments of

my learned Brothers Grahan Ferkins and Farnell, The facts and

the reazsoning resulting in our conclusion are fully set out

.between their respective judgrments and I wish to add nothing

further, '
e
. f; G LA V\/\__,
P tjm\“ N
~ J. Robothan,
<
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T 'On the same day Henry J awarded en interin injunction by which
Alcoa was restrained - -
. (1) fron recognizing the B.I.T.U. as the exclusive bargeining
(;J) - f agent and/br representative of tho.plaintiff and/br
cconstruction workers enmployed by the defendant end/or its
contractors; ,and'
(ii) from concluding an agrecment exclusively with the B.I1.T.U,

and/or granting the B.I.T.U. exclusive bargaining rights on
behalf-of the plaintiff and/br conztruction workers employed

by the defendant and/br its contractors.

L3

<l;} a On the 20th November 1970 three‘Motions(ﬁ.SS of 1970;
| H;54-of 1970; end .55 of 1970) were filed by Devon Hope Grant,‘Cecil
Mezender Lewis and Joseph Augustus Wright respectively.: For the szke of
convenience these applicants will héreinafter be referred to as "plaintiffs".
Each of these Fotions clained, as against Alcoa, the identical relief claincd
by'the plaintiff Banton in Suit . 50 of 1970
“O0n the 10th éf Decenber 1970 Parnell J. nade
(i) en Urder that the action M..50 of 1970 proceed
<;x) o S to trial without pleadings, and that the affidavits
filed by the plaintiff agd Alcoa on the applicatiqn
for the injunction abovementioned stand as pleadings; ..
(11) Orders in rcspect of the writ andrthe three Motions
adding the B.I.T.U. as & dcfendang; and
(iii) siniler Orders adding Ioslic Granf, a nenber of the
B.I.T.U. and one of the workers on‘the construction

<;“§ - . - project, as another defendant.

It is a2lnost alvays a very difficult task in the absence of
full pleédings, %o deternine what are the precise issues that the parties to
. a cause desire to have resolved., This tesk is no less difficult, in a case
such 23 this, where the court is driven to rely on affidevits filed for onc
purposc and uscd for & quife different purpose, ond qhich contzin much of
what iévso obviouslf hearsay. Indeed, I was constrained to obscrve during
the argunents that affidavits appearlto be taking on o completely new

dinension, Deponents apncar to feel free even to arguc points of law

S~ el
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therein.’ In the résult the arguments

and subnissions, sonetimes recsting

on those affidavits 2nd sonetimes on premises quitc unsupported by eny

the logical a2nd illogical, the subtle

(:: evidential foundation, have rangzd over an oxtraordinarily wide area

involving both the relevent and irrelevant, the axiometic and the esoteric,

generalisation and the dangoerous

over-sinplification. -From the maze of affidavit evidence through which.

this court has had to travel very warily and from the submissions advanced,
. \ .

it appears, however, that there is really only one principal gquestion that

requires to be answered. There are, of course, several othcr questions

ﬁhat erise but I think that the answer to the principal question necessarily

gqucstion is

involves the ansvers to those other questions. In ny view the principal

Bave the plaintiffs, or any of them, been hindered in the

enjoynent of their frecdom of association? Before attempting to answer

this question it is perhaps desireble, at lecast for the sake of completsness,

to establish the status of each of the plaintiffs, although in view of the

conclusion at which I have arrived, their status essunecs no particular

inportance.

In 2ddition to the allegations in their respective affideviis,

an.agreed statenont as to the status of each plaintiff was submitted to the

“court. Fron these it appears that:-

(i) Banton at 211 moterial times was a pembor of the B.1.T.U,

(11)

B.I.T.U ;

»

It is neccessory, too, to set oﬁt the rclevant provisions of Chapter 111
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Cecil Lewis was a member of the B.ILT.U.;

Devon Grant was a nenber of both the WN.¥W.U. and the

.

and that

Joseph Wright was a nember of the N.W.U. and the B.I.7.U.

of the Janaica (Constitution) Order in Council 1962, the rubric of which is

. Scction 13 provides:-

"Whercaes every person in Jomsica is entitled to the

plene

r scz, but subject to

o

frecdons of the individual,

frecedons of others, and for the public interest, to

D)

each snd 2l) oi the Ioilowing, nonely -

.
3
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(2) 1ife, liveriy, sccurity of the pcrson, the .

enjoynent of prepsrty and the. protection of the

. (b) freedon of conscience, of expression and of
3 iy
' peaceful assenbly and association; and

(c) rcspeet for his privete and fanily life,

the subscquent provisions of this Chapter shall have effect for ' -

the purpose of affording protection to the aforescid rights and

freedoms, subject to such limitations of thet protection as are

contained in those provisions being limitations designed to ensure

that the enjoyment of the said rights and freedons by any :
‘individual docs not prejudice the rights and freedons of others

or the public interest.”

Section 23(1) provides i~

"Except with his ouwn consent, no person shall be hindercd in

the enjoynent of his freedom of peaceful assenbly end association,
that is to say, his right peacefully to assenble frecly and
associate with other persons and in particular to forrm or belong

i to trade unions or othcr associations for the protection of his
interests.™

Scection 25(1) provides :--

"Subject to the provisions of sub~section (4) of this Section,

if eny person aileges that any of the provisions of bBection®i4g

to 24 (inclusive) of this Constitution hss been, is being or

is likely to bo contravened in relation to him, then without

prejudice to any other azction with respect to the sanc natter : t
which is lawfully availzble, that person ney apply to éhe

Suprere Court for redress."
I nov recall here the submissions advanced by Hr. Coorec and Ir. DaCosts,
Fr. Coore put the case for the plaintiffs this way  Section 13 proceeds

on thelassumption that prior to the conming into force of the Constitution -

there resided in cvery citizen of Janzica certain well recognized rights and

freedons which reflect the principles fundanentel to our society. The

subsequsnt provisions of the Chnpter were designed to protect the continued

enjoynent of thoss rights and frecdons, while at the sane tiune enswring that

[

s

the arca within which cach right or freedon opersited was so defined thei vhe

enforconent of one would not lcad eithier to the deprivation of another or

e S R b




}2-

s

nake oxderly govorhment inpossible. Vhere o pexticular right or froedon had
already been the subjecets of cdequate protection ani iefinition by cxisting
lew it vill be found that the rcloevent scetion of Chapter 111 involves a
nere restatenent of that existing 1aﬁ. Exanples are to be found in
sections 14, 15, 16, 19 and 20, There are, however, othor cases where a
particular right or freedon, although recognized as onc to which the citizen
vas entitled, suffered either ths lack.of clear definition by the ordinary
law, or the lack of adequate legal remedy for its protection. In these
ceses the relevent constitutional provision, while not purporting to create
any new right or freedon, hass sought to define with more precision the
boundaries of the right or freedon and to give a more adeguate remgdy for its
inffingement than thot which had existed hitherto. Exsoples of this second
catcgory are sections 17, 18, 21, 22, 23 (the section with which we are here
concerned) and 24. .

Section 25, the renedial scction, clearly rccognizes the
czistence of a state of affairs in which (a) sone rights are already

adequately protected but others are not, and (b) sonne forns of infringencnt

are ancndable to the sanctions of thc ordinsry law, but others are not.

Uiy

Sections 21, 22 eand 23, unlike sections 17, 18 and 24, do not scck zerely
to prolivit the taking awey of the rizht or freedos therein stated. They
prohibit, subjcct to specified exceptions, any hinderingz of its enjoynmen

e el o et i

Up to this point I find nyself in a feirly large neasure of agreenent with

Mr, Coore. He continucd as follows. Vith particuler reference to section 23

its effect is to prohibit not only any direct action involving a cenplete
denizl of the right to free association; but also any collateral uction
calculated to substantially interfere vith the enjoyment of the right so es
to significantly reduce its velus. In this connection ir. Coore relies
qui%e resqlﬁtely on Clivicr v Buttigzicg (1966) 2 i E.R. 459. It will be
necessaryvtoioxauine that czse later in this judenent.

Scetion 23 zives & cauze of action to o persen who is cble to

shotr thet scction 2% ..+ been contravenszd in relation to hin. %he

contravention alleged Uy the plaintiifs is put this way:

"A1C02. ..
%
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"Alcoa hos asserted by word ani by conduct that it will :
not .dcal with any trade union cxcept the B.I.7.U. Ve E
usced to be nenbers of the B.I.T.U.‘ Ve are dissetisfied E
e N - with then ani'we vish to join the N. ¥. U, This is our i
L : constitutional right. Alcoa's refusal to dezl with any ‘ E
- union other than the B.I.T.U. in relation to natters.which }
affect our ihterest, iT allowed to continue, will deprive 5
our mémﬁership in the K.W,U of virtually all value. By
\ * dopriving nenbership in the trade union of our choice of

. its essentiel value in this way, we are being hindered in

the onjoyment of our right to belong to the trade union of w
- our choice."

Iir. Coore here relies somewhat gtrongly on the reasoning of Dhavan J. in
)
<;/ Uttar Pradeshiya Shramik Haha Sangh v State of Uttar Pradesh (1960) A IR
Allahabed 45 (V 47 C 4). I have considered it desirable to set out Mr. Coorelz

subnissions at some length in view of my earlier observations on the nbsence

B s e i WDy

of full and precise pleadings. These subnissions are to be taken es having
been assented %o by Fr. Thompson and Dr. Barnett.

When carcfullyloxanined it bocomes panifect that the second
brenchk of these subnissions, enbracing as they do tlie truc scope of the il
(;j\ right and tﬁe extent of the contravontion allégod, involves the following
propoéitions: (i) Tnat the content Af the rightlof c. vorker to bclong to o
trade union of his choicc must be deternined not-only by reference to the
essential veluz of the right,'but also by refcrence to the way in which its
effective exercise by thot worker contribules to its voluc; (ii) thet

inherent in that right so determined is th

o

rizht of the worker to be
represented by the trade union of his choice in negotiations with his

eployer in all natters touching on the terms and conditions of his employment; L

<\_\, and (iii) thet there is & correlative duty in the employer to rccognize and

treat with the trade union of an employse's choice  This third proposition .

necessarily follows from the second, which in {urn neccssarily follows fron

AR S

the . first, since in terns of the essential valus of the right ony right of ¢

. . . N . 2 . o~ TR LI . | N 3 . PR N
representation nust, from the point of view of the Jurisprudential conespe

of & positive enforceable rigzhi, involve o corresponiing enforcozble duly of . ;

-,

}_‘
Q
:
5
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sre are, of course, othor cgually ligatic

B L

*

but I do not pursuc then., I an content to gay that I incline to the view

iy i - . - R fome 10t 3 5
that thore is 1it%ls thet would hove toen mere surprising fo the architects

by
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of ovr Cons titu*lov than to have been told that .they werc cnirenching o

o

right that vould give risc to such drenatic conséquences.

<

u

It is well to reczll ot this pOiP-'COrt;in historicel factors
that have combined to leave their indelible nark 6n the development of
industrial relations as we have conc to know then todny.

i. Tﬁo briefesf historical survey of the growth of tgadc
unions in the United Xingdom i7ill revedl that the Report of the Royal
Cormission on Trade Unions in 1869 vhich 1led to the passing of the Trade
Union Act of 1871 was the result of one of the very few denonds nmade by
ABritish trade unions for the p051t1ve 1ntervcntlon of the law in their
affairs. Legislation affecting trade unions in the United Kingdon hpd
alvays been rather wpore negotive than positive in the sense that it sought
to remove soaé rule of the comnon law which trede unions regarded as
ininicel to their interests. Fron the first quarter of the ninetcenth
century the attitude of the law had passed froa the stage of determined
suppréssion to §ne of calculatcd abstention. Trade unions certainly haé not
sought the legzl enforcencnt of their '"recognition” aos organs of collective
bargzining by employers. Noverthelcoss, their.dcuicated struggle von for
then a large neasure of recognition by the State. After 1870 trade wnionisn

begon to becone Mrespectablc™, This was accompanied by a change in the

judicial appronch touards trade unions., The novencnt vos fronm abstention to

control. Mo this day it rcaainé 2 notter of great doubt to what extent the
courts succeeded in maintoining any effective contral over trode unions.

2: The British Parlianent has been nore or less content to
leave the general legal nature of the rclationship of eunployer and employce

¥ n law the elementary rules of which wers shown to be too irperfe
to the compon law the el v rul f which h to be ¥ perfeet

to accormodate the nultitude of legal nicetics that erose when, following

upon the industrial revolution, therc began a pronounced drift from domestic

- and agricultural sexvice toword employment in industry. The legel content

and effects of the relotio hip of enployer and employoe hove nevertheless
heon radlzoolly Clbexed by statulory dnlerventicen, Bub fhere is not, and
never has boen, the remotest suggestion that the common 1 or any statute

) ]
has ever "01::t, cs dpotworn ennloyer and onployse, or oo botwoin coployor wad

trade uniong. to inpinge upon the freedon of thoe former in tho porticuloy

ot
oy
o

soeld J.,,
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. inposc¢ on cither a positive enforceable duty to asgume bindinz obligacions

E

£

to the other. It ig tho fact thet fron the monerst thet trade vnions ccasc
to be erininal conspiracics and were recognized by the State, their raisom ?

(::\ a' dtre has Teen fortified principally by those social and econoric sanctions ' ’ |
which thoy had good reason tn regord as safeguards stronger than any !
assistance thot the courts would be able to give then.

3. As between enployer ard trade unien it was these very
sanctions which inpinged in & real sense upon the former's freedon of
contract to the extent that it is, in this contezt, no longer true to say !
that ' - . ..

" .....there nust be such liberty of choice zs to crente &
. reasonable presuapltion that the party excrcising it has
(; chosen that vhich he desires, and not merely submitted to-
that which he cannot avoid."  See Szlmon on Jurisprudence
11th Edn, at p. 391.

But this is not to identify, as & matter of legal theory, the social end

econonic inplications of trade unionisn with the ingosition of legally

BN

enforceable duties giving risc to lozally enforceable rights. In

e

"Industrial Relations in Groat Britain” by Flanders ond Clegg (1963) there !

B

<::\ appeers, at pp. 52 - 53, the following: ' S _ : d
A "3.  COLLECTIVS BARGATIING AND THE L&
That there is a public interest in the snooth
functioning of the process of collective

bargeining end in the obtporvance of npesotinied

agreenents is recognized by Parliznent aond by
the Courts  The question is whether and to whe B
extent the nachinery of the law con be used with

a view to furthering thesc ains, )

~(:-\ : ’ -. villingness of enployers to settle terms and

conditions of enployment by negotistion with !
trade unions, In other words, the first condition E
which nust be fulfilled is what is comzonly called ;
the 'recoznition' by the cnployerz of the wsions a ;

bargzining vartnsres. In practice thils problen is

bapt

. . L : .
bodny of sinller d-oworiance in thic thon in nany

other countries. It is rare for lrrge firos in
Britain to refuse to bargoin with uniorns. 3ut the
loyw does not compel an employer or grouy of eupleysrs

to roscgice unions and fo borgnin colluctively.

hp g ¥
~onglich, ...



gresr ont of that

English and Scottish Iaw noy implicitly e e
recognize the moral right of.enployce .
'to bargnin collectively through representetives
of their own choosing', but they do not trenslate
. it into é lezal duty imposcd upon employers to
bargoin with the unions...ieevn.
The recognition of trade unions, tlcn, which
is the linchpin of industrial relations. today, dees

not rest on & "egal" foundation.™

A11 that I have scid above is es true of the situation in

Japnica as it is of that which exists in the United Kingdon. "If this

situation secks o rcmedj, that renedy nust be sought in the Parlicpent of this

country through the coerciv :crec of a strong and enlightened public

‘opinion,

There is anothaer, and perhaps even nore fundanental, fallacy
{hat enierges fron the propositions I find to be invoived in the suboissions
advenced on behalf of the plaintiffs. The fallacy results frém ignoring the
truc signifiéance of the words "that is to say" in scetion 23(1). Before
exacoining those crucial words, however, it nust be recnlled thet ﬁhﬁ ﬁere
prior to the enaciment of the Constitution of Janaice, the so-called
liberties of the citizen werc no nmorc than impiications resulting froz the
two fundanental principlcs thot the éit en could scy or do what he pleasesd

80 long os he did not offund ageinst the substontive low or infringe the

8]
f 5]

legnl rights pf others, wheress public authorities could act only in
pursuance of the authority of 2 rule of comnon law or statute. To the extent
that public authorities were not.authorised to interfere with the citizen it
nay be s2id th" the citizen enjoyed thosec liberties. The four great
Chartprq - Magna Cartn, the Petition of Right, the Bill of Rights, and the

Let of Settlement, denlt with particular probiens between the Crown and the

people. The so-called freedens, however, reroined undefined and depended, -

for the most part, for their protcction on the force of public opinion

and certain refinerents of the comzon 1w aided by vorticul-r statuvory

provisions, Sce Holsbury's Iows of Xngland 3rd Bdn, Vol 7 pn. 195 et

The perticulery frecdon recognized ng thov?rﬂ““o“ T oszocintion

- TR - ~ 1 PN T s . IO T .
vrocnss, I ds onc of troce frecdoue now ontrinshiol fuoul
I
wnich
£oa - - T T Y
Constitution, but/still romains urdedined, I do not ghoroe Mr, Coorets vioy
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that scetion 23( ) defines "freedon of oas sociation™ with any mere procision

than the phrase appoars to have in sectipﬁ 1%, In =y view scetion 23(1)
docs no nmorc thon demonstrete the perinctor of the constituticnal
proteétion within which the frecedon is to be enjo&ed. The enjoynent of
the frecdon is to proceed unhindered for only so long as the citizen

withholds his consent, expreossed or implied, to any hindrance in the vay

of that enjoyment.

|}

I now come to the woxrds "that is to say". If language is

expli 1t the court nust give effect to it and in so doing the court gives

effect to the intention of Parlizment, but the court ndy only clicit that

intention fron the actual words of the statute, One of the cordinal
rulcs of construction is that the phrases and sentences of any encctnent
nust be construed cccording to the rules of grammar. See R.V, Ransgote

(Inhabitents) (1827) 6B & C 7Ti12. -"The length end detail of nodern

legisletion" wrotc Lord Evershed M. R., "has undoubtedly rcinforced the clain

of literal construction =2s the only safe nltc' Sce Mexwell 11th Zdn.p.vi,

The forcgoing obscrvations were, of course, ncdc with reforcnce to Acts
of Parliament.. Thoy apply with cquel force to the interpretotion of the
Constitution. In the 3rd edition of Stroud's Judicial Dictionary Vol. 4

at p. 3007 there appears the following :-

" THAT IS TO SAY.  !That is to say! is the cormmencenent
of an ancillary clause which exploins the nzaning of the
-principal claouse. It hos the fellowing proverties:

(1) It nust not be controry to the principsl clause;
(2) it nust neithor incrocse nor dirinish it; (3)
. - but vhere the principcl clause is gener2l in terms it

ney restrdet it oLl 0"

The cuthority quoted for these propositions is Stulteley v Butler; Hob. 171,

This cose will e found in Volune £0 of the English Reports at p. %16,
Sce cugo the Ozrord English Dictionary Vol 9 p.

the words 'ihot is to soy' ore used to introduce 2 rore cxplicit o

ntellizidle restatenont of ”A"t irpcdintely. procodes, or o lizdting elnusc
nootssary te male the stoteoent correct. I-zccept the foroguing as

19€
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accuratce stetenents of the relovant rule of grormer. It follows, in 1y
view, that nothing that cppears after the word 'that is to say' in

scetion 23(1). cen in any vey extend or gualify the freedon therein stoted.
The wérds following ncrcly restote the freedon'in terns of o "right o
associate with othcr persons and in particulzr to form or belong to trade
unions or other associztiong for the protection of (. worker's) intcrests",
the conﬁravention of which right is cnenable to the redress contenplated

by section 25. They add nothing to the ‘concept of frecdon of association.

In their o bdcnce I apprehend that freedon of association nust nccessarily

,involve thc right of a2 worker to belong to the trade union of his choice

for the protection of his interecsts.

What, therefore, is the neening to be ascribed to the words

"freedon....,of association" in ssc. 25{(1)? For thc answer to this question

I turn to the ducision of the Privy Council in Collymore et 2l v the At torney

General of Trinidad and Tobago (1969) 2 A,E.R, 1207. Section 1 of the
Constitution of Trinidad ond Tobogo Drov1dbs' "It is hersby recognized end
dcclared thet in Trinidad and Tobago there have existed ond shall continue

to exist...... the folloying hunan rights and fundanmentsl frecedons, nancly

(j) freedon of eossocistion and assenbly;"

- Sec. 2 provides: "Subject to the provisions of scetions 7, 4

¥

~end 5 of this Constitution, no loy shell ebrogate, abridge or infringc or

authorise the abrogation, abridguént or infringcnent of any of the rights
and freedoms hereinbofors recognized ond declarcd,..." The appellants
contended, inter clia, that the Industrial Stebilisation Act, 1965
abrogated, abridged or infringed their freedon of cssocintion, contrary to
the terms of sec. 2 of the Constitution and was thereforc vpid.

In denling with %the subnissions advanced by the appellznts and

the respondents, Lord Donovan (at p- 1210) scid @

"Thc “*F“"“ﬂt (of the appellmnts) runs thus: 'Frecdon
of zssocintion' nust be construcd in such o way t
it confers rights of substince ond is not nercly an
copty phrasc., 9o for os trade unions are concerned,

)
the froedon neansg nore than the right of indirmidunls
to form them; it cnbroces the right to pursuc thet
object which is the noin raison d° etre of trode urnions,

s L2 I SRS W o U [N W
nnely, colloctive brrgaining on bolirlf of Thilir wenlbers
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