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ROWE P.y

flarsh, J., in an oial Jjudgment delivered immediately

upon che conclusion of counsel's submissions, made five

very short findings of

i, Plainvifi dia run acrouss xoad.

2 Defenuant's driver wvag travelling
at very fast speed in area wheie
children were likely to e on iLhe

road.

33
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3. Koad ac impact straighi, dry and
paved.

. Find dGefendants 2/3rds to blame

for accident.

5. Accept evidernice
epileptic since

Gf plainteiff bLeing
acciuaenv,

He went on to make an award of general damages of $180,000

witich when scaled down amounced to $120,000 ana an award
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of $1,002 for special damages. Bboth parties appealed. The
appellants cnallenged the judgment on the grounds that the
respondent was either wholly to blame for the accident ov
that nis concribution far exceeded one third; that the awazrd

of 554,000 for loss of future earnings was not supported

vy evidence and that the award for pain and suffering was

i3

substantially in excess of awards in similar cases. in
hiis Respundentc's wWotice the respondent contended that he
was net guilty of contributory negligence and “that the award
for general damages was insufficient.

On augustv 4, 1976, wetween 5:00 p.m. and 6:00 p.m,
the respondent was injured in a motor veiuicle accident on
the Ziwin main road in St. James. dis injuries as detailed
in the viatement of Claim weres

{a) fracture of the left femur;

(b} compound fracture of left
lateral malleocus;

{c) badly concaminated icregular
c}

cration to left foot:

tdj head injury witn prolonged
CnConsciousness

{e) severely defoimed lefr foou;

{f) ittle toe dorsally displaced
and immobile;

{g) complete destruction cf the
matatarsophalangeal joint of
left licile coe;

(I1) degenerative changes in all
bounes of the foot;

{i) post-rraumatric epilepsy,

{3) nmodern mental retardation since
sate of accident;

{k}) con:tractuve of left foot;

{1l) parcial permanent disability
of left foot.

A medical ceyxcificate from Dr. bala of the Department of

Surgery, Cornwall Regional Hospital tendered in evidence
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by consent confirmed that the respondent was admitced to
the Cornwail Regilonal Hosprtal on August 4, 1978, and under-

went surgery con the following day consisting of debridementc

of leftv foot wounds and he had steimnwann pin insertvion.

+

The injuries refeired to in the medical cercificate were:

n

(L) fracture of left femur;

{2) couwpound fracuure of left
maelleous;

{3) badly concaminated irregular
laceration to lefe foot;

(4) head injury with prolonged
UICONEClOUsSNEss.

The patient was put on siteletal traction and was
put in a Plaster of Pasis back slab. Dr. Bala said the
respondent yecovered from head injuries after prolonged
unconscicusne and eventually had skin grafting to the

leftr foot on September 28, 15%78. “The fractures, sald the

doctoyr, healed well and che respondent was discharged froi

k|

hospical on Wovember 5, 1978 to be followed up in the clinic.

There was some diffeirence between the medical
evidence and thac given by the respondent's mother wiwo said
that the respondent did not walk for eight nonths afier
he Left the hospital and had to be lifted from cne place
co anovher, «f the mother spoke truthiully then the cause
may have been

psycnological rarther than physicloyical.

£

SHE gave sone evalls of the extent of the respondent's

fed =

injuries. e was unconscious for forty days; n

opened for uix days; he could not eat for tweniy days during

which he was on saline drip. Tihere is some Jdifficulvy in
veconciling some of thiese time spans, but what is cleayr
ig chat there was an extended period of unconsciousness.
Piior to ithe accident, chce respondent, said his moliier,

was a normal child attending primary schiwool. Since then

e suffers from frequeni attacks of epilepsy which reguires

5 eyes never
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medical treatment. His cducation has been interrupied,
On the advice of a psychiatrist the respondent was sent
to the School of livpe {an institution for retvarded children)
for a time. As this proved wholly impiractical, the

respondent was transferred to a special Educuation Class

at his former primary school. lowever, when he reache

age twelve the school could no longer accommodate him and

o

e has been at home with his mother since.

1 pause to reflect upon che paucity of evidence
available to this Court to properly determine the extent
of the injuries suffered by the respondent. The doctor
who the respondenc's counsel wished to examine at trial
did not actend Courta. The Court refused to grant an
adjournment to give counsel a furither oppoirtunity to get
iold of his witness. It 1s always a difficult question
for a trial judgé as to the manner in which he ought to
exercise his discretion on an application for adjournment
during the currency of a case. However that may be, it
does seen that on the facts of this case, great injustice
may have been done Lo the respondenc in not having before
the Couwit all the relevanc medical evidence. a8 1 pointed
out eaxligrv oLl sides are dissatisfied witn the guantum
of general cCawmagyes avavded.

LIABILITY

in the Statement of Claim the respondent pleaded
that he was crossing the I:win main road when the appellant's
nmocur vehicle collided with bhim and knocked him to the
ground. ac the tine of cthe accident the rvespondent was

s5ix years old. ie lived with nis motcher and twoe older

e

brothers acrouss the road from a Park known as Tiopic Gardens,
Chiluren, many of whom live in the arca, use the Park as

a play-ground. The road in that vicinity has been described

¢

thus:




Alice Vernon (Respondent's mother)

ts a deep corner coiing round
ction of Monteys Bay. Corner
Ce-hand corner going from

to Montego Bay., I would

it & deep corner. Road signs
in area - one at top another at

ssphalt road, Dry. Vean stopped
about 100 feet from the corner.
Drag marks stacted about 30 feet
from the corner and measured 7L
feet. ™

ala Loo:

U
o]
[
(IP
[

“On approaching Montego Bay on that
roed, Wy house ig on the right and
the Park on the lefi.”

Conley Sudaeal (appellant - owner
of minibus)

H oo

i Lh_nn the corner in the road in
area is all a double corner -
left und then right.”

4

teich Reeves {(witness for appellants)

"I know area of accident., There s
& corner witih a wall then another
little bend, then into a scralght.
Distance bhetween corner and parik -
1% chains. Corner was alimosit &
double corner. Have ©o conplete
corner before vou can see gate., o
is noit a deep corner. Road about
25 feet wide.®

There was no sketch plan of the area and no indi-
cacion as to the nature of the two voad signs of which
Alice Vernon gspoke. On one incerprecation of measurchents
as gilven by bMiss Vernon ana kv. Reeves, there 1s a marked
sinilarity. HMiss Vernon had the vehicle coming to rest
101 feet frow the corier. Mr., Reeves estimated that the

distance betwoen the corner and wiie Park is 1k chains ov

M
-~

.

99 fect. But as I will show later one of Mr. Reeves escimate

of distance seens to be out of symmetry.
Ac¢ the time of the accident the light was yood.

The respondent had gone to the Park and it can be fairly
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inferred that he had left the Park for some CRRporary

purpose as his clder brothers had stayed behind.
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cvidence was that he was standing on the bank in front
of the Park when uiw motor vehicle collided with him.
LEf this were true then he would have been on the left side
of the roau as one travels from irwin to dMonteys Bay.
Ochier evidence in ciie case showed clearly that the maonibus
uid not cross over to the right hand side of the road but
cravelled in almost a straignt lince on its left side -
vide - che dray marks. The trial judge rightly rejected
that assertion of the respoundent and in the light of the
pleadings whicn averroed that he was crossing che road atc
the ctime of thie collision, this finding is unassailable.
it 18 true tnac chere was an amendment of pavagrapli 4 of
the Statement of Claim to substitute the word "standing”
for the word "walking®. This amendment i mneaningless
as cvhere was no allegation of “walking” in chat pavagraph.
The aruiver of the appellant's wminibuy did noc
give evidence at trial. & passenger, Miy. Reeves, who hela
che responsible posicion of Superincendent of the Montego
Say Fire brigade sard he was sitting in the minibus in

the left froni seat. There was a bigger "countiy bus®

[¢H

cravelling anewe of his vehicle by about 2-3 bus lengchs.

Whnen the manibus rounded the corner he saw a boy standing
nears te an old lady in & gateway to the right hand side

of the road, This guateway was a mere % chain from the

corner. He said chat as soon as the "country bus” went
by, the little boy zdn across tie road. water, he said

that the boy bhad run more than half che road beforce the
minibus hit him. The guestion arises then, coula the boy
have run more than 12 feet while the minibus travelled

only % chainy What was unchallenged was chat the boy fell
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in front of whers che minibus stopped, which was at the
end of the drag mark. Tihere was no evidence that the respondent
was carried on the bonnet of the minibus or was pusheéd
along ine ground for any distance. Indeed, Mr. Reeves
recalled that 1t was "a sudden stop". Bearing in mind

tie drag mark of 71 feet and the position of the injured

respondent I incline to the view that the collision took
place just before the winibus came to a stop. This would

mean that when Mc., Reeves gave evidence of seeing the boy

run from a gate % chain from the corner he must have been

s

mistaken. If the boy ran intc the road when the oiicoming
vehicle was 33 feet away, then the gpeed vf the vehicle
would be immaterial as for all practical purposes the ddver
would have had no chance of avoiding ain impact. The guestion
15 more arguable if the child 1s 10U feet ahead of the
minibus when he conmiences o scaiper across the road.
On tne above analysis of the evidence, it seems more likely
than not, that the appellant had or could have had sight
of the respondent when he was at least 100 feet away.
Why then did the appellant/driver not take evasive action?
Evidence from cthe respondeni's mother was that
she measured diay marks con the left side of the ccad, indi-
cating that the minibus kept a straight course. This was 30
notwithscanding that the crespondent waus running from right
to left{ into thwe path of the appellant. it 18 useless,
however, ©o develop an issue that the appellant/driver
was not keeping & proper lcok-ovuc as the trial judge made
no finding of negligence on his failure so to Gau and the
Respondent’s Notice did not seek o uphold the judgment
on this ground.
The single finding of negliyence by the trial

judge was that the “defendant’s driver was travelling at




very facst rate of speed in arsa where children were likely
<o be on the rcad”". W

the Court. Kexth Reeves said the minibus was travelling
25-30 m.p.h. and did not change its speed when coming around
the corner. Tables taken from the dth Edition of Bingham's
Moior Claims Cases at page 112 gnow several Lraking cests.
One takle apprepriate for vehicles witihi four-wheel braxes,
pneumatic tyres gives the minimuia scopping distance on

dry asphalted suriface as:

"53¢0 feet when criving at 25 m.p.h. and
€3 " " . P30 m.p.hic®

The Highway Code gives the following scoupping distances
in perfect conditions, i.e. good weather, broad daylighc -

gyood dry roadls

[}

" overalili
Thinxing Braking Stoppinyg
speed viscance Distance PDistance

20 m.p.ii. 20 feet 24 feet 40 feet

3p v = w 39 v 45 " 75 ¥

gy vovon 40 o S " izv Lt

If one works backwaras from the drag mark of 71
feet measurad by thie respondent's mother and applies the
Highway Coue Tables which is the higher of the two guoted
above, a braking distance of 71 feet would approximate
to a driving speed of 37.5 miles per hour. This actual
speed would be muchi in excess of the estimated mininum
speed of the appeilant’s witness Dut not remarkable in
relavion to the estimate of 3¢ miles per houw. There was
no evidence tha. this was a restiicred built-up zone in
which a special speed limit was impogsed and ic¢ was cerscainly
not open to the leavned crial judge to draw such an inference

from the mere reference to two road signs in the arca.
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In supporc of his first ground of appeal,

Mr. Cousins raised the guestions:
4
FRER Y } "t P TUI 1N l . ey o - -
{41 Wil 1s e aw on convsinu CO.Cy
negliyence regaiding chiildren?
and

Does the evidence in the instant
case support the findings of
negligence made by the trial judge?

e
'.d.

A useiul starting point is the statewent of tne
law at paraygraph %3 Vol. 20 of 3rd Id. of Hals. Laws of
England:

"CONTRIBUTORY NEGLIGEWCE ON THE PART OF
CHILDREN

A distinction nast be drawn between children
and adulis, for an act whicn would consci-
<ute contiributory negligernce on chie pait

of an adult may fail to do s0 in the case

0f & child or young person, the reascn being
that a ch.ld cannot be expecied to be as
careful for his own safety as an adult.
Where a ciild iy of such aun age as co be
naturally ignorant of danger or tu be unable
o fend for himself at all, he cannot be
said to be guiltiy cf countributory negligence
wiih regard to a matter beyond his apprecia-
tion, but quite younyg children are held
respensible fur not esercising thalt care
which may zeasonably be expecced of them.

Where a child in doing an act which contri-
puted to the accident was only following
the instincis natuval to his agye and the
circumsiances, he is noct guilty of contri-
putory negligence, but the taking of
reasonable precaucions by the defendant

10 protect a child against nis own propen-
gicies may afford evidence that the
defendant was not negligent, and is there-
fore not liable. ‘

The uestion whether a child is of sufficient
adge and intelligence to realise and appreciate
the risks he runs so as Lo be capable of
being guilty of contriouvtory negligence
iz a question cf fact for the jury.”
i, Cousina relied upon a number of auvthorities
to show thact a child of six years of age can be guiltvy
of coniributory negligence and to strengthen his submission

that in (e instant case the respondenc was eitcher wholly

or mainly responsivle for the injury which he suffered.
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in Speirs v, Gorman {1966 N.L.L.R. €97, Hardie Boys J.

had tc consider on a notion for a aew trial, whether he

nad given correct dicvections in law to a jury on chie standard

o)

of care reguired of a child of cender yeais. 1in nis review

J. guoted u passage fouin the

-

42}

of the cases, Hardie soy

judgienit of Lourd Low in Cass v. Bdingburgh and District

Yramways Co, Led. [1209) 11 5.C. {X) 1098 tnat:

"l'he pursuer's son was Loulr years
and eight months old at the time
of tlie acciuent. It is quite
settled tliat there may be contri-
putory negligence on the part of
4 child ot that tender age.
wWhether there has or has not been
such negligence is a guestion of
circumstances. 1 do not think
titat the law on the subject has
ever bLeen better stated than by
Lurd Justice-Clexrik Moncireiff in
the case of Campibell v. Curd &
Maddison {1 R. 143%). 4hat was &
case in which a child, four years
of age, had haa his fingers
crushed i the teeth of an oil-
cake crushing machine which had
peen lefr unguarded in the public
stieet. HiLs Lordsnip saids

"It would e as unsound
LO 54y as & proposition
in law that this child
was not capable of negli-~
gence as wo say chat he
was . wWegligence implies
a capaclity ©u apprehend
intelligently cie duty,
obligyation, o precau-
tion neglecied, and cihwac
gepends to a lavge degree
on the navure of that which
is neglecced, as well as
on the intelligence ana
macuricy of the person
said o nave neglected
it. The capacity to
neglect i1s a yuestion of
fact in .he individual
case, as much so as
negligence wtself, which
is always a question of
facc'.”

in this bianch of the law 1t is important to

have knowledge of the child whose conduct is called in

d

.
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guescion s$o0 as to be able to assess or measure the doegree
of responsibility which can be attoibuted to thau pacticularxr

child, rather than to children of that age a@s & ygeneral class.

Gough v. Thoirne {1966] 3 A4ll E.R. 398 is a decision

of the Court cf Appeal in Englana., The trial judge had
found the plaintiff aged 13% years to be one-third wo bluame

for the accident in thne most guestionable circumsiances.

& logyy driver on seceing the plaintiff and ouvher children

on the side of the roada waiting to cross, stopped his lorry,
held out his righc heand co warn traffic coming along in
his dicrecvion te stop and tnen with his left hand beckoned

4

£'s party to come across. Accepting the invi-

7

Fa

the plainti

T

tation the plaintiff crossed in front of the lorry and
without pausing continued across the road. An oncoming
car which was driven at an excessive speed Gid not observe
the lorry driver's hand signal and Lhe ran inte and injuied
the plainciff., Yo the gquestion: Was there contributory
negligence? The itrial judge answered:

*I think that chere was. I
think that the plaintiff was
careless in advapcing past

che lorry into the open road
wichout pausing toe sece whether
thicre was any traffic cuming
from her right.”

Lord Denning M.R. did not agree. e sadid:
"I am afraid thac I cannoc

agree wich the judge. & very

young child cannot be yuilty

cf contributory negligence.

An older child may be; but it

depends on che crrcustances.

A judge should only find a

child guilty of contributory

neyligyence if he or she is of

Sucii an age as ceasonably to

be expecred to take precautions

for hiis or her own safety: and

ciien he or she is only to be

found guiltvy if blame should be

attached to ham oir her. A child

nas not the roau sense or the
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"experience of his oxr her
[

He o she 1s not
d guilty unless

he or she is blameworthy.”

An aaultc would have been cxpected to verify the

lorry driver's signal that the rcad was cleac but a chiild
responding to the courtesy of the lorry driver could not
be blamed for not being over-cautious and suspicious in
those circumsiances. Three years after the decision in

Gough v, Thorine {(supraj, Jones v, Lawrence (1969 3 All

E.R. 2067 was decided by Cumming-Bruce J. at Warwickshire

[

L0811 2e

&2}

. An infant boy aged 7% years, van out from behind
a pacrked van across a road, apparenctly without looking.
There was a collision between the infant and a motor-cycle
wilich was travelling at abouti 50 miles per hour in a built-
up area with a 30 mile per hour limit. The defence was
that the motos-cycle was being ridden ac 30-35 miles per
hour and when the cider was about 1y feet from the point

of cullision suddenly the infanc plaintiff ran out fiom
behind che van benind whicih he had been concealed from

the motor-cycle rider's view. “he trial judge said that

if the motor~-cycle rider's evidence wags true he had

avsclutely no chance o avoid the collision and il would

therefore, be wrong te hold that he caused che accident
by negligence on his part. Bul chat evidence was rajected
and fie was found guilty of negligence on ceasoning which
Mr., PFrankoon saxd 1 appositce in the wnstant appeal.

Vinen dealing with the issue of conveoibutory negli-
yence Cunmaing-Bruce J. saids

"How 1 come to contributory
negligence, Of couirse, the
infant piaintiff, then ayged
seven years and three nonchs,
siwould not have gun out
acyoss the road in the patih
of a wmotor bicycle driven
down the road at abouu
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“5U m.p.h. The problem is
whethier in the case of a boy

of geven years and three

months the defendant has proved
that the boy showed a culpable
want of care for nis own safety.
Of course, it 13 true that he

had been taught road discipline
ana now aged i1l he described in
tiie witness box witn perfect
sikill what he had been taught

and dic it vesy nicely. i1 do

nct doubt chat he had received
tha¢ teaciiing before the date

of the accident and that if he
nad given the matceer a thought

he would have realised it was

nis duty, as a natcter Of taking
reascnable care for his own
safety, Lo advance with the
atnost caution and look round

the corner of the van in order

Lo sec whether anything was coming
before he walked or ran across
the road. The propensity.
however, of infants of seven yoars
andg three months to forget
altogetcher what tney have been
taught was sensibly described by
his schoolmistress, She made an
observation that if a child of
that age wanis to gel anywhere,
he will forget all he has been
taught., OLlie said such childien
do nol remember if someching else
i3 uppermost in thelr minds. 5She
was only describing whac 1 regavd
as the normal cuperience of chil-
dren of the aye of seven years
and thiree nonthsS. coocvoeosoos

in my view the defendaunc has failed
s 4 matter of probability to show
chat the infant plaincifi was
culpable or that his benaviour was
anything ocher than that of a
normal child who is, regretfully,
momentarily forgetful c¢f the perils
of crogsing a road.”

Yhiere was a conflict of evidence as to how the

accident occurired in Jones v. Lawrence (supral) whici conflict

was resolved against the motor-cyclist. The Court was
of the view that because of the excessive speed of the

cyclist, e did noc have a piLioper opporiunity co brake

o

r swerve to avold the energency creaved by the movemenc

of the younyg Loy into the road. In addition, ciie Court
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said, he was driving in a built-up area in which he should
have realised that there are always risks of unexpected
though foresceable contingencies lilie children running

out intc the road. The cyclist was held to be wholly liable
for the accident.

Moore (an infant) v. Poyner {19733 Road iraffic

-

Reperts 127, concerned an injury to a six year old ovoy
who ran from an entrance concealed by a pavked coach into
the roadway and into the path of an cncoming motor car.
The car was being driven at the mazimum speeda permissible
in that neighbourhood, viz. at about 30 miles per hour.
The driver conceded that he knew the area well, that he
could have expected children to run into the voad, but

thiat ne saw no one on the road. He did not reduce nis

speed in passing the parked coach nor did he sound his
horn. The Court of Appeal (U.X.) held that the maximun
legal speed was safe in all the circumstances and the
defendant was not negligent in not rveducing his speed or
to have sounded nis horn. The defendunt’s duty of care
was excremely stated by Buckley L.J. Lo bes

"I thank that cine must test his
duty ¢f ceave not by reference
to what the plaintiff actually
aid but by what sort of conduct
Ly any child, at any moment of
time, the vefendanu oughit reason-—
ably to have anticipated, and
to consider what cousrse of
action he would have had to taie
if he was going t©o make gulite
certain that no accidenc would
occur., ”

48 the defendant nad no real opporcunity to avoid

cite accident he was held not to be negligent. No mention

of contributory negligence arose but 1t is apparent from

cj

the decision chat not every young child who is injured

in a road accident will cutomatically obtain an awaru of

ANy



damages in negligence.

Davies v. Jouineaux {1976 Road Traffic Reportis

11li again concerned an infant plaintiff. BShe was aged
1i¥ years at the time of the accident. The facts are
instructive. The defendant who. had an excellent driving
recerd was proceeding alung a road 22 feet wide, which

ne knew well at 4340 p.m. on a dry surface, ai between
20-25 miles per hour. There were pavements three feet
wide on either side 0f the voua. & front seat passengur
saw the 1i% year old girl momentarily standing on the
pavement when tlhe car was 50-60 feet away from her and
then she began to dash across the road looking away fiom
the car. The defendunt/doeiver who had not sounded his
liorn and did not see the plaintiff until she was uashing
across the road, applied the brakes heavily but collided
wvith and injuved her. The defendunt was held liable by
the crial judye for negligence in failing to keep a proper
look-out, in that, if ne had seen the plaintiff as soon
@3 che passenger had, the defendant could and should have
taken an avegcing actcion by sounding hizs horn, and thac
if he hiad sounded itv, the accident could provably have

been averted. Tne trial judge tound the plaintirf to be
bd% to blame by her concribucory negligence. poth sides
appealed.

it was held on appeal (Bdmund Davies, Megaw and

Roskill LL.J) chat in vhe cilrcumsrtances negligence by

e defendant/diiver had not been escablished us the defen-—

Gant necded o have his eyes switching from one direction
to another, lookiny at oncoming traffic, also being alert
co the possibilicy of something emerging from the road

entrance at cthe off side and conseguently lack of proper

loovk-out by him was not established merely because the

S
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passenger saw the plaintiff standing on the pavement moment-~
arily, a split second or so before the defendant saw hex
dashing across the road. Edmund Davies L.J. who delivered
the main judgment disagreed witi the finding of the trial ‘ )
judge as to the duty of a driver to sound his horn when
he sees a pedestrian on the sidewalk. Al page 119A of
the judgment he said:

i would accordingly be fox
reversing this judgment,
which seems to me Lo imnpose
upon motorists the duvy of
sounding a horn virtually
whenevex they see a pedes-

trian on the adjo.ning pave-
ment, and this regaraless of

whether the pedestrian is )
manifesting any intentcion of e
leaving that pavement and
dashing across into the path
of the oncoming cai, which
the pedestrian could not have
failed to see had he or she
looiced. "
This case is illustrative of the fact that a
motosist is nob an insurer for infant plaintiffs and is
therefore, required to pay comnpensatory damages whenever
an infant is injured in a motor vehicle accident on the X )
road. The age of the infanc did not matter in the case
cited above but rather whait was materiel was whether the
driveir had been negligent in the performance of nis duty
of care towacrds that child. The Court of Appeal held chat
he had behaved in a reasonable manner, he had not failed
to keep a proper look-out in the circumstances and conse-
uently he was not guilty of neyligence.
In the instant case tnere was no evidence whatever ‘k¢)

Lo indicate whether the infant plainciff had instruciion
as o the precautions to be taken in crossing the road.
His mother‘s evidence wags chac she lived across the road

from the rark, "Children from all around play at che Parxk -
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a lot of children in area” - was part of her evidence. The

i

irst defendant/appellant who lived within walking distance
of the respondent said he knew Tropic Gairdens Park, knew
that people kepit animals there, thac parencsg and children
visited tie Park, but did not know whether children played
there often. Ir. Reeves, had no knowledge that lots of
chilaren played in the Park, althougih he had seen children
chere, but not lots of cliildren.

act that the trial judge failed

=ty

i lament the
to ascertain the point of impact or to refer to the issue
of paying propes attention to movemenuvs on or oif the road-
way. On my assessment oi the evidence the appellant drivex
had nov 33 feet as his wilness Reeves stated but at least
10U feet within which to manoveuvrie when he saw or ought
to have seen the child run acrcss the road. There 1s no
evidence that tnis six yéar old koy, although described
by his mother as of normal intelligence, behaved in an
outrageously unexpected maunner, so that the minibus driver
could nct reasonably avoid the accideni. Indeed, had the
boy dashed into the road 33 feei ahead of che minibus,

Mr. Cousins would be on sure ground in his submission that
the driver was not negligent in failing to avoid a collision.

Speed simpiiciter is not an indicaticii of negli-
gence. again a speed of less than 40 niles per hour on
a straight dry aspnalted surface in good daylighc on the
open road, i.e. to say, not in a built~-up restricted axea,
cannuc be said without wore Lo be a very fast rate vi speed.
dowever, the fact that there was a public Park to which
chiildren repaireda for recreation on one side of the road
and houses were on the sbpoéite side of the Load from which
it might reasonably be expected that children could emerge

at any time, would be inhibiting factors in determining



2,

[

<y

—-lg=-

what would be a safe speed at which to travel. fThere was

no eviderice of a vehicle travelling in the opposite direction

which could cause a dangerous situation if the appellanc
swerved co his right. Therefore, in my view, continuing

in & straight path for 1% chains after seeiny or being

able to see the respondent running across the road, amounted

to negligence on the part ¢of the minibus driver and his
inability to stop the vehicle before the collision is an
indication in thouse circumstances that his speed even at
37.5 miles per hLour was too fast.

.On the question of general damayges, Mr. Cousins
submitted that there was absolutely no evidence to support
the award of loss of future earnings. Ho evidence was
led that the plaintiff was empioyed or of the earnings
of his parents except tihat his mother was a cook. He said
further that in capitalising the future loss of earnings
the trial judge did not properly discount the capital sum
SO as to arsrive at its true present value. QOur attention

was directed to the decision in Taylor v. Bristol Umnibus

Co. Livd. et al (197571 2 kil E.R®. 1107 in which the infant

plaintiff aged 3% yeurs sugtaineu severe brain damage in
a cai accident, which rendered him peruwanently disabled

in both legs and arms and loss of speech. He had tliree

fl

major epileptic attacks and neeced consiant supervision
and nursing care day and night. In assessing damages for
loss of future earnings Lord Denning M.R. had this to say:

"The judge assumed that Paul
would start earning at the

age of 19. He took the yara-
stick of his father's position.
He took an average figure of
2,000 a year and used a mul-
tiplier of 16. Thus making
£32,000 coieevocescroncacons

Counsel for the defendants
urged us to adopt a new attitude
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“in regard to babies who are
injured. He suggested that

the loss of future earnings

was so speculative that,
instead of trying to calculate
it, we should award a conven-
tional sum of say #7,5ul. He
suggestea that we might follow
the advice given by Lord Devlin
in H West & Son Litd. v. Shepherd
1190337 2 All E.R. 625 at 38,
that is:

{i) give him such a sum
as will ensure that
foo the rest of his
life, this boy will
not, within reason,
want for anything
that money can buy;

(ii) give him, too, com-
pensacion for pain
and suffering and
loss of amenities;

(iii) but do not, in addi-
tion, give him a large
sum for loss of fuvure
earnings,

&t a very young age these are speculative
in the extreme. Who can say what a

baby boy will do with his life? He may
be in charge of a business and make
much raoney. He may get into &

nediocre groove and just pay his way.

Or he may be an ucter failure. It

is even more speculative with a baby
girl. She may marry and bring up a
large family, but earn nothing herself,
Or, she may be a career woman, earning
hign wayes. The loss cf future earnings
for a baby is so speculative that I am
nuch tempted to accept the suggestion

of counsel for the defendants.

This suggesiion is, however, contrary
to present practice. «n the children’'s
cases hitherto the courts have made an
estinate of loss of future earnings.,”

/]
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Lord Denning gave some examples from decided ca

and concluded by saying:

Ly
-

cannot say that the judge was wrong
in taking an average of #2,500 a year.
saeese L feel that we mnust follow the
accepted practice in these cases.”

I have quoted this passage at some length for

two reasons. Firstly, a plaintiff is not encitled to ask

N
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the Ccourt for damages for loss of futuce earnings withowt
bringing some evidence on which that assessment, howevag
speculative, can be¢ made, Secondly, to encourage trial
judges to make awards based on some principle rather chdan
pon plucking figures out of the air supported only by
subiission cf counsel.

already i have adverted to the fact that medical
evidence was not placed before the Court to demonstiate
the excent of the brain injury suffered by che respondent.
suffice it to say that prima facie the physical injuries
together with the brain injury leading to recurraing attacks
of epilepsy suffered by the responaent were more severe
than those suffered by any of the plaintiffs in the cases

ciced by Mr. Cousing from Khan's Publications. An award

of 860-90,000 in 1988 would in his submission be the maximuin

that ought to be awarded.

Mr. Frankson was haia pressed to support his
Respondent’s Notice seeking an order that the award of
general damayges be increased. He had no evidential basis
on which to wmount any real challenge to the award of
$120,000 and gallantly endeavoured to persuade the Court
that the judge's award, however flawed in its individual

parts, was gyiobally sustainable. Wich this I agree.
Y
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I need only repeat that with greater diligence
at trial, a more satisfactory result might have ensued.
<l;d Although the finding of ocntributory negligence cannot

stand, the general damages which the plaintiff has proved
does not exceed the sua of $120,350. iIn the event, there-
fore, i would dismiss the appeal, allow the Respondent's

Wotice in part ana confirm the award of the trial judge.

WRIGHT, J.A.s

I agree.

k‘,‘a FORTE, J.A.:

I have had the privilege of reading the judgment
of Rowe, P. in draft and I agree with his reasons and

conclusion and there is nothing further I can add.



