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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN MISCELLANEOUS

SUIT NO. ¥ 168 of 1993

IN THE MATTER OF AN ARBITRATION
BETWEEN NAKASH GOSHINE
ENGINEERING COMPANY LIMITED AND
ALCAN JAMAICA COMPANY PURSUANT
TO A REFERENCE IN WRITING: IN

THE MATTER OF THE ARBITRATION

ACT.
BETWEEN ALCAN JAMAICA COMPANY APPLICANT
A N D NAKASH GOSHINE ENGINEERING
COMPANY LIMITED RESPONDENT

Allan Wood and Ransford Braham instructed by Livingstone
Alecxander and Levy for the Applicant

Dennis Morrison (3.C. and John Givans instructed by Dunn Cox
and Orrett for the Respondent

Heard: April 28 and 29th; May 5 and 6 and June 3, 1994

CLARKE J.

On 17th December, 1990 the respondent (the contractor)
contracted with the applicant {(the cmployer) to construct piled
foundations at Kirkvine in thc parish of Manchester. A dispute
betwcen the partics over questions of the contractor®s entitle-
ment to be paid additional sums {and if so, thc amounts phercof)
for specitied work led to a reference by the parties to arbi-
tration and to an award by Mr. Brian Goldson, the arbitrator
appoinicd under the agrecement of reference.

The employer attacks the award. Its attack stops short
of requesting the arbitrator to state his award in the form
of a speccial casc for the opinion of the Court. Iastead, by
notice of motion, it sccks tc move the court to set aside the

award on thc following grounds:



~

£1) That the said Award is bad on tho
face of it

{2) That the said awerd is contrary o
law, unrcascnzble and/or inconsistoiit.

sadce and published on 15th October 1993 tha award rcads

as foilows:

"whoreas s

i. By & contract in wxiting dated 17th Docamber,
1990 thce claimanis undertook to construct,
complete cortain works comprising piled
foundations at Kirkvihe works, Manchesitcr.

2. The said contruact provided that in the wvent
that any dispute between the parties might
arisc it should be refcorred for Arbitraticn
tc a person appoincted by Agrecment boetwoean
the partiecs.

3. h disputc having arisen and foilowing an
Agrecement of Rofercace dated 12th Januery,
1893 did appoint w: brian L. Goldson of
23 Parkington Plazz, Kingston 10 to be
Arbitrztor in itho matter in dispute in
accordance with the Tcrms of reference sub-
mitted and agre=d by the said parcies ©o '
thc disputce and contained in the Agveement
of rcfcrquc.

tow I the said Bridn Goldson heaving hoeczd and
considcred the covidonce both corally and written
submitted by both tho partics conceraing ithe
matters in disputo do makce my award as Ifcliowss

POINTS OF CLAIM:

fa)

Is thc Contracuor entitled to claidm
additicnal sum Iuor the work described
in the Bills of Quentitics as stated. No

The additional sum ©o which the

Cecntracter is cucitled is Not Applicablce
The ratc to b applied is Mot Applicable

The Contractor is entitled to claim
as & Variaticn anv =»dditional sum for an
Item "To drill ~nd clean out pile shcll®

The sum duc for this to the Contraciox
is 2,737 Ln. Ft. »¢ 166,67 per Ln. Ft, = $456,175.7%9

Allow for Interesi on the above at &
ratce of 30% per annum for 26 months = 353,385,224

TOTAL $8092.,561.03




The awerd then airccts that foecs and costs arc t¢ bo paid by the
employor. |

Wow, the basis and utility of arbitration as a method of
determining disputces rests on chis, that thce éariie& choose their
own tribunal and agrece to ba bound by its decision moi only on
fact but alsc in so far as thoy do not takce advantsgoe of the
specral romoedics by way of case steted, on law: sco Heaven and

Kesterton Ltd. v Sven Widaeus A/8 [1958] 1lw.L.R. 242,454, per

Dipiuck J. Oncc the partics choose to have thcir c¢isputcs scttled
by arbitxavors then, subject o cortain limited cuzcopiions, the
attituas wi the Courts has boua that the partics should take
arbitrscion for better or for worsc. And that attitude accounts
for thce gencral common law rule that an award is f£insl as to both

fact and iaw: sce Bodgkinson v Fernie (1857) 3 C.kE. (H.S.) 189;

Gunter Henck v Andrc & Ciec S.A. (1970) 1 Lloyds Law Reoports 235,

-

238.
peclaratory of the gonoral common law rulc is Saoction 4
or the Axbitration Act. Theit scction provides inter zlis that a
submissaicen, unless a contrary aiantention is cxpresscd thercin,
shall bo doomed to include the provision that the awaxrd to be
nade by the arbitrator "shall boe finael and binding o» the partics.”

Issuc whethcer the reference was a
spccific qguestion of law

it i3 well established on the authoritvics that save in
cascs of Wilcgality'the rule romains that an arbitrotor's awara
will not boe sct aside cven for eriors of law on its fzec where
what woat reterred to him was o speocific guestion o law. The
partics would heve made the aibivrator the judge ol the law on
the guestion; and as Channel J. sbhrewdly remarked in <nc case,
“ilolthurwise 1t would be futile eovern to submit o guestion of law

te an orbitrator™: In re King and Duveen [1913] 2 R.B. 3z,36,

So it is important to determice @t this stage thoe competing

contontions of counscl on both sides about the nature uf the




rcfcrence lceft to the arbitrator in the present casec.

My, Wood submitted theo tho guestions posed to the arbi-
tratcr were mixed questions ¢if law and fact. Mr. morrison on
the ocher hend submitted that the arbitrator was ssked to determinc
a speciiic guestion of law, pamcely, whother the coatiector having
performad & ceortain item of work was ontitled to be paid for it
and, if =¢, upon what basis. The dctermination of ithat question,
ifr. morgcison argued, did not xoqguire the arbitrstor to resolve
disputed fazcts but called upon him to resolve rival contentions
as to the contractor's contitloment under the concract. That,
s0 the argument ran, was csscutially & question of the interpre-
tation of vhe contract, which is 5 guestion of law.

i would respectfully say that all thet is corract so far
as it goes. But surely the forwulation of thc question is
Mr, Morrison's. He says that thet was the guestion specifically
rcferxaed to the arbitrator for his decision. Yet it is plain
that thai question docs not yuepresent the whole dispute referred
to the srbitrator. Thaet guestion is cxtracted from thoe five
questions sct forth in the reference. Those five guasticns
decfine itho disputes and are as follows:

(=) Is the Contractor entitled tco cizim addi-

tional sums for the work describad in
the bill of guentitics as follows:-—

"Clecan out pile shecll and drill
through hzrd gravel layer bontath
tip or shcll to specificd poos-
tratiocn dapih as indicated o

the drawiugs, to develop ultimat
roqguirced isztceral resistance =8
specizicd,”

{by If the answer to {a) hercof is in thoe affir-
mative, whar would be the addition2l sum to
which the Contrector is contitled.

{c) If thc answer 0 (&) hercot is in tho
affirmative whet would be the ratoe ox
ratcs tc be appiicd to the work dcscribed
in {(a) hercoti?

{d) Is the Contractor entitled to clioim as &
variation, by iuviter detced 7th Octuber
1991, any additional sum for the dtem
Yto clecan cuc pilc shell.”




fc) What is the sum, if any, due from the
Employcr te the Contractor for the work
described as “to clcan out pile shell®,
after taking inte @ccount thc payments
nadc by the Employer to thce Contractor
for such work.®
5¢ the arbitrator was rcquiréd to dctcermine whether or
not the contractor was cntitled to additonal payment for the
spcclilea work and if so the rates and amounts payable., He was
also cbliigcd to determine whether there was variatiosn in the
light i thc letrer of 7th October 1991 and, if so, what additional
sum was payskble to the contractor. The rcference was not in my
opiniun one wherc a specific guestion of law was refeorred to the

arbitrator as the solc tribuunai. It was plainly reforence in

I

which gunetions of constructica arosc as being metorizsl in making
a4 practical decision on the dispuicd issucs of whethor edditonal
sums werc payablc to the contractor for the work stated in the
refoerence and, if so, how muchk. The present casc is fur away

from cascs such as National Sugar Co. Ltd. and Others v American

International Underwriters (Jamaica) Ltd. & Others S.C.C.A NO.

78/90 Judgment delivered on 1lth June, 1991 (unroportced) wherce

what wis refcrred to the arbitrztor was & specific gucetion of

law., In that cese the erbitrator was asked to decids 2 specific
questlion of construction viz, was Xnights Bridge & building within
the terms ovi the cleuse of zn iunsurance policy covering the
insurcd's prioperty. Carcy F. {Ag.) who deliverea vhie judgment of

the Court ¢f Appecal said this = pege 63

“That was & specific guestion of 12w
which the arbitr:tor answered, unhappily
for the appellanis, not in thecir favour.
It is scttled law that this court cane
not interfcre merecly on the ground that
we would come to a diffcrent conclusicu,
we may only interferc where the arbi-
trator has proceceded illegally viz, on
principlcs of construction which the
"law docs not countenance.” Loxd Cave
himself cxplnined that phrasc as

wrohg principics of construction.

All that is, of coursc, not this casc, for the guestions
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retorred ©o ihc arbitrater in the present casc were compesite

w1 law and fact, cor =t =1l cvents, other thern specific

questic.s ©F lzw. This court thereforce has an inhercnt juris-
diction te sct aside the award if an crror of law appccrs on its

taccs sce fer instance Hodgkinson v Fernic (supra) =nd F.R. Absalom

Ltd. v Great Western (London) Garden Village Society (1933 A.C.

Joz.

Question of error of law apparent

on the facc cf the awarad

fix. wood submitted that crrcr in law appe~rs o5 the face
of thc ww.rd un the ground that the cohtract including the bBills
of guantiiics and/or the terms of refcrence, beth of which he
contend- are incerporated in the award, show that the srxrbitrator

crred in the snswers given =2t {d) ~and (¢) of the awerd., He further

submiteca thet the ewerd itsclf is, in any case, incousisteont.

brt]
5
»

v the argument th-t the award is inconsiscoeni (an
argumcnt which becars on the issue whether the arbitr~itor miscon-
ducted himscilf in the technical scnsc), Mr., Wood says dhoat
guestion (w) in the awerd viz, "is the contractor entitled to
claim ad¢divional sum for the woirk described in the Bills of
guantitics *us stated,” is a gencral guesticn while the guestion
or statamine <t (d) of the award is specific viz, "Tho contractox
is entitled ve claim é¢s a variation any additional sum »r an item,
"To drill -nd clean out pile sholl'.™ HMr. Wood says that both

relate Lo wne same subject mattexr in the sconsc that an affirmative

answer .o (&) is a precondition to an affirmative answexr to (d).

Mow, it 1s plain, as ky. Morrison submitted, that from
the text vi the guesticns in the retercence the arbitrator was
asked twe scparate and distinct guestions at (a) and (d) thercof.
In (2) ho was referred specificaily to the item of work described
in the Billes ot Quantitics and sot forth in the terms ¢f reforence
itsclf. o was thercfore invitoed o decide whether ¢he cuntractor
was cntitled tc claim an additionczl sum for that item of werk.

Then questions {(b) and (¢} follow guestion (@) . And thae answers
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given to {&) and (c¢) are clearly consistent with the answer
given to cuostion (a).

izaecstion (d) asks the arbitrator another and diiferent
GUEeSTL1G. It directs his attcntion 4dhto the Bills ¢f (uantitics
as quostion (a) doecs,; but te the confractor“s claim by lettoer
dated jth October 1991 to an additional sum as a variation.
Yucstion (¢} follows question {d}, for question {e) asks what
sum, if any, is duc to the centractor. Question (o) must, as
mr. Morrison contended, be predicaztcd on the assumption ®h#tan
affirmetive answer to questica {(a) was alrcady covercd by
questica {(b)and (c).

As Mx. Morrison pointed out, if Mr. Wood is right that in
order teo aiswer question (d) in the affirmative the erbitrator
would have hawb to answer guestion (a) in the affirmative, what
was the necessity of posing guestion (d)? pMr. Wood answerced
that 4t a certain point that wag hc basis upon which the

an
contractoy mounted its claim fcgﬂddditional sum. I agree with
the other zidc that that answer takes the matter no iurtiher
beccause 1f kKr. Wood is right about there having te bo consistency
in the answcrs to questions (a) and (d) then gquesticn {d) was
superfiucus, which plainly is not so.

The fact of the matter is, es Mr. Morrison observed, that
the schoeme 2f the guestions contemplatces the arbitrator dealing
with thc two guestions scparately and the conscquences of his
answer <& cach. There clearly is thercfore consistency in the
award and so therc is no crror on its face on the ground of
inconsistency.

Mr. Wood propcrly conceded that if the award is consistent
noc crror ct law will be apparcnt on the record ian the absence of
incorporation. The question iheretorc arises whether there is
any mucecriel incorporated by the award thercby entitling the Court

to lock botind the award so as to determine whether the arbitrator




crred. L+ other words docs the award incorporate another document
or other documents o as to ontatle the Court to read that or
those Zocuments as part of the award and by rcading “hom togcther,
find somc error on the face of theo award?

it is scttled law thet xecitals in an award which refer
(as do “hoe recitals in the award in the present cesc) to dodumcnis
do noo incurporatce those documdais in the award. #x. Wood arguoed,
however, that the arbitrator's rofcrence in the snswsz $0 guestion
{a) in thoe ward to thie Bills of Quentities is sufiicicrt to in-
corpecrena that contract documaif S0 as to perxrmitc sgne Lo be
considered in determining whothox ar orror of law is apperent
upon tiic facc of the award. rut I bear in mind this, bLhet the
arbicrator answerced that questios in the cmployer's iovodr; and
nothisg an what he said in asswer o that question called for, or

ncccssitawc@,rcfcrcncc to the Eills of Quantities.

D.5., Blaiber & Co. Ltd v Leopold Newborne {(iondon) Ltd

11953} « Lioydfs Roport 427 citoed by counscl on botih sices was
an appusl from a dismissal ol = nmotion to sct asida an award on
the gicund that thorce was an crroer of law on the fece c¢i the
award. A% there was simply & rocital of the contriuct which was
Lot iucurporated into the awaxrd,; the English Couri of Appeal in
dismissitg the appcal held thet it was not opern to inw Court to
go boniue the award end look av the contract tcerms; 2:ad that it
was thoerwivie lmpossible to usey what the award waes bad on the
face of 2t.

i the casc before me br. Wood relied not on tie recitals

but o b

-
o

reference to the Bills of guantitics in the introductory
part ©i #he award at guestion (&) as thercby incorporating the
Bills i uentitics which forw part of the contrect. That

reliaocs is 1ln my vicw misplaced. The following dictum of
somcrvail L.d. in the D.S. Bleiber & Co. Ltd. case (supra) at

v

page 44% (first column) is, I tidrk, 4s instructive &$ it is
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pcrsuasive, - uttcred, as it was, after the lcarned judge had,
if I may s0 with rcspect, incisively comparcd and contrasted the
approach of the Judicial Committce of the Privy Council in

Champscy Bhara & Co. v Jivraj Ballo Spinning and Weaving Co. Ltd.

[1923]1 A.C. 480 with that of the House of Lordsin F.R. Absalom

Ltd. v Great Western (London} Garden Village Society Ltd. [1933]

A.C. 5%z un the question of tho cztent to which cuntizcis or
other documents mey be incorpuratcd imparbitral awards:

YHaving rcgard Lo thHose two cases, Onc wi
once sidc of the line and once on tho vithor
I am clcer myseli thet in this case wo zre
not entitled vo ieok at the contract, It
is rcferrcd to goeorally in the reoecicel
and I do not think it would mike any
dificrence if 31t had bocen rcfcrred Lo
generelly in vl award or in matters
introductory wnicih was not in form of
recital. (Emphasis supplicd)

8¢ rer from conflicting with thosc cbscrvaticons, the oft

guotwed dictum of Denning L.J. in thoe same case coipplen2nts them

by oifaorziag « test as to whethoe - contract or & clPuuw in a
contracht is incorperatcd ink &n: swerd, That lcarncd judge said
at page 4£9% {sccond column) s

“The guestion whelier & contract of o
clausc in a contyrec® 1is incorporatod

into an award is - very difficult onc.
As I read the casus, 1f the arbitracog
sayss On the wording of this clause

I hold so-and-s¢, then that clausc is

implicitly incurpcerated into the awaca
bececause he invitas the reeding of Lt
but it an arbitzevcy simply sayss I
hold that thcere was & breach of contract’
then thore is < ilacorporation.”

In enhy event it scems w0 we that cven if 1 2@ wrong in
holding winat the refcrence o cho 51l of Quantities “uy stated™

in quoscicr {(a) or the award does not lncvrporate inbthe award

the gills ¢i fuantitics or othol cuntract documcents, I sgrec entircly

with kr. dorrison that all +hob thesce words,“as stawed™ . can at
the haghozt boe taken te  incorxrporatce is the fuli guetrztion from
the Bill of Quantities which ~ppoers in the torms oi rofcrence,

to Wi
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®*Clean out pile shcll and drill through
hard gravel layer bencath tip of shell
to specified penetration depth as in-
dicated on the drawings, to develop
ultimatc required lateral, resistance
as specified.”

Even so, therc is no error of law on the face of the award
in the sense that the arbitrator has not ticd himself down to some
spccial legal proposition which when examined can be demonstratced

to be unsound: sce Champsey Bhara & Co. v Jivraj Balloo Spinning

Co. Ltd. (1923) A.C. 480, 487, per Lord Duncdin.

gucstion of Certaintfy of the award

As there is no inconsistency in thc award therc is no
qucstion of uncertainty of the award rémaining. The arbitrator
was asked tﬁo éeparate questions. He answérkd onc in the affir-
mative thereby ditéci:inq the parties to the basis upon which he
was making the award and he went on to make His award dbbdfﬁinélyb

Question of excess of jurisdiction

The terms of rcfcrence at (d) thercof called upon the
arbitrator to dctermine whether the contractor was entitled to
claim any additional sum for the item "to clean out pile shell.”
In his award the arbitrator purports to makc an award “to drill
and clean out pile shell.®

I agree with Mr. Wood that although the latter phrasc is
put in gquotes by the arbitrator, it is not in fact # quotation
from the terms of recference. Nor is that phrase a quotation
from the lectter of 7th October, 1991 which makes the claim for
variation. That circumstance led Mr. Wood to submit that the
arbitrator went beyond the matter he was asked to determine; and
that by expressly including the word ®"drill"™ the arbitrator has
made a mistake which goes to jurisdiction.

In my view it is clear from all thc material before the
Court that by using the words ®"to drill and clean out® the

arbitrator was as Mr. Morrison submittcd, purporting to do no more
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than answer the quostion which hoe hed been asked i cguestion (d)
of tho terms of refecrence. I xoc.d {d) in the awarxd os the
arbitraccs’s answer to guestivi: {d) poscd in the tenes of rceferencce.
Test thav interpretation: given the way the quesiiong wore fraﬁhd
the aribiiravor could not have answered question (=) in the way he
did unicss he had snswered (@) afiirmativciy.

U, vhe inscrtion of the word *drill"in his arswer to
(dj) 1o not, as Mr. Wood contunds, an excess of jurisdiction and
therciore docs not fa&ll within tho principle of thkho c¢ases laying
it down thet an award may be sot wuside on the grournd that the
arbitrater in meking it cxcoedoa his jurisdiction.

The dispute was abour whether the contractor aiwuld be
compens.cted for cleaniag oub and so in that contoxt 1t is
recsoanshe Lo conclude that !y ircluding the word “giill® in
answering guestion {d) the axbitrator mace 2 mistake rother than
assuirca o jurisdiction whaich o did not have. Such « mistake
could hove ayiscen, as Mr. meriison pointed out, from tho fact
that e fwe activitics "clearn out® and "drill% axo juxtaposcd
clsewhaore in the terms of refoxonca.

o my judgment the misitake i1s purcly scmentic in the over-
all cuntoxr cf the award and fwlls within the gencral xule that

awards shonld not be set asic for mistake: Phillips v Evans (1843)

Trere being ne error of law on the face of'ﬁnﬁ award’ -
no cxeoss of jurisdiction and o misconduct by the srxbitrator
withir whe mceaning of scction 1: {(2) of the Arbityztion Act, thc
moticy is dismissced with costs o the contractor, wo ko taxed

1f not agrecd.




