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Delivered: Y9th December, 1991,

COURTENAY ORR,dJ.

Arguments vwere heard in this metrer orn 30ih April and»lst ey
1991. Gn 3lst day I visited the neighbuurhocd «anudé pronised to give
my decision scun. I regret the delay osur wes uneble to do s¢
carlier, becwuse oi pressure of work et increasing evidence that
1 cught to obtein a4 pericd of rest.

This is an applicztion by carliton DePhss on behzli of Centred



Mining and Excavating Limited under Section 3 of the Restrictive
Covenants (Discharge and Modification) Act, to have certain
restrictive covenants c¢ndorsed on the title of the Company's property
at 39 Wellington Drive, Mona, Saint Andrew modified and/or dis-—
charged.

The restrictive covenants were imposed by application registered
in 1954 when lands part of Mona and Papine Estates were registered
by the Colonial Secretary of Jamaica. The applicant's lot forms
part of a subdivisicn of over 80 lots. At present that lot is an
cpen lot,.

The lots of the objectors, and the zpplicant are in very close
prcximity.

Wellington Drive runs from east tc scuth west and is numbered
from east tc west. On its eastern end it forms a junction with Mona
Road and at its south western end it forms another with Munroe Road.
Wellington Drive slopes upwards from Munroe Rcad tc Mona Road, that
is from socuth west tc east. When one travels from south west to
east alung Wellington Drive the following roads form junctions with
the left hand side ©f Wellingtcon Drive in the following crder:
Canberra Crescent, Bambco Avenue and Ottowa Avenue. There are no
rcads leading frcm the right hand side <f Wellingtcn Drive.

Ccncerning the lcts on Wellington Drive, cne comes first to
the 1lot of the objecters Carl and Peter Cruswell on the left at
number ¢ Canberra Crescent, that is at the eastern end ¢f the junc-
ticn of Canberra Crescent and Wellington Dbrive., Next, beside it on
the left of Wellington Drive is Clive Borin®s lot at number 2D
Bamboo Avenue, at the junction ¢f Bamboo Avenue and Wellington Drive.

On the right hand side and opposite Clive Morin's lot are the
lot ¢of the cbjectors, Roy Anthony Bridge and Gloria Hope Bridge at
number 41 Wellington Drive and then the lat <f the applicant at
number 39 Wellington Drive. Clive Meorin's lat fronts Wellington

Drive for the combined lengths of the Bridges® lot and the applicant®s
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lot.

The restriction which the applicant secks to have modified

and discharged are as fcllcws:-

1.

Ze

The said lana shall nct be subdiviced.

No building cf any kind other than . private dwelling house
with the apprcpriate out building appurtenant thereto and

to be occupied therewith shall be erected un the said land
and the value «f such priveate dwellivng house and cut build-
ings shall in the agyreqgate not be loss then TWE THOUSANWD
POUNDS .

The building to be erectoed on the s2id land shall not be
erected nearer thon twenty--iive feet to any road boundary
which the same mey fall nur iess than ten feet from any cther
boundary. Any cut building to be erected un the said land
shall not be nearer to the road boundary than the main builile
ing itself.

Nc¢ building shill be erccted on the said land if the said
land fronts any roadway until the said roadway has been
constructed to the satisfaction of the City Engiheer and taken

cver by the Kingston and Saint Andrew Corporation.

The applicant secks the modification @ £ restricticens 1,2,3, and

the discharge ¢f restriction No. 9 as set cut herecunder:

1\‘.

“Phere shall be no subdivision of the soid land except with
the approval cf the Relevant Planning Authority.”

No buildings of any kind cther than private dwelling hcuses
or Town Houses with the appropriate out buildings appurtenant
thereto and to e cccupied therewith together with a guard
hcuse and garbage disposal structure shall be entered ¢n the
said land and the vazlue ¢f such private dwelling houses or
town houses ang cut buildings shall in aggregate not be less
than TWO THOUSLLHWD POUNDS.

The buildings te be erected wn the szid land shall not be
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erected nearer than twenty-five feet tou any road boundary
which the same may fall nor less than ten feet from the
back boundary SAVE AND EXCEPT a guard house and garbage
disposal structure which shall not be deemed to be a
breuch of this covenant.

9. "RESTRICTIVE COVENANT NO. 9 BE WHOLLY DISCHARGED."®
The summons was supported by a number of affidavits, in
particular, two affidavits dauted 25th June, 1990 and
8th February, 1991 by Carlton DePass a director of the
applicant company. In paragraph 18 of his affidavit of
18th February, 1991 he sets cut the purpcse of this applicaticn
28 the intention of the company to erect "11 three bedrcom
units the market price for whichk was determined as at December,
1990 at $1,200,000.00 per unit which said price is subjected
to a likely upward appreciation.”

THE GROUNDS OF THE APPLICATION

In his first offidavit Mr. DePass outlined the follecwing grounds
which are taken from Secticn 3 of the Restrictive Ccvenants (Discharge
and Modification) fict: hereinafter referred to as the "Bet."

(a) The propwsed medificotion will not injure the persons

entitled to the benefit of the said restrictions.

{b) The continuerd existence of restricticns would, unless
medified and discharged, impede the reascnable user of
the land fur private purposes withcut securing tc any
person practical benefits of the continued existence cf

such restrictions withcocut modification.

{c) That by reasen ¢f the changes in the character of the
neighbcurhcod the restrictions cught to be deemec
cbsolete. ™

These grounds ccrrespond tc Section 3{(1) {d), 3(1)(b) and 3(1) (&)

respectively of the ict.

Sectiun 3{1l) emplowers a Judge in Chambers to discharge cr

modify covenants by providing so far as is materials




(b)

(d)
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"3{3}) A Judge in Chambers shall have
power from time to time on the
applicaticn of the Town and Country
Planning Authcrity or any person
interested in any freehold affected

by any restriction arising under
covenant or otherwise ws tc the User
Thereof r the building therecn, by
crifer whclly or partially to discharge
or mocify any such restriction {subject
¢r not to the peyment by the applicant
of cumpensotion to any Derzon suffering
luss in conseguonce of the orderx) on

seg
being satisfied -

That by reason <f chenges in the character
ot the preperty or the neighburhood or
other circumstances of the case which the
the Judge may think materinl, the

restriction cught to be deemed obsciera; or

That the continued existence «f such
restricticn of the countinued existence
therecf withcut modification would impede
the remarkable user of the land for public
wr private purposes without securing to

any perscn practical benefits sufficient

in nature or extent te justify the con-
tinued existence as such restriction, or,
as the case may be, the ciontinued existence

tlhierecf withocut modification; Cfecocesecsssee

That the proupcesed discharge f modification
will nct injure the persin entitled to the
benefit f the restricticn; providec that
ne compensaticn shall be payable in respect
¢t the discharge of modification of a
restricticn by reascn of any advantage
thereby accruing to the ¢wner cf the land
affected by the restricticn, unless the
gersen entitled to the benefit ¢f the
restricticn alsc suffers loss in consequence

¢f the discharge cf modification, nor shall
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any cumpensation be payable in
excess of such loss".

At the close of his submissions Mr. Honeywell while not
abandoning the second ground (that the continued existence of the
restricticns wculd impede the reascnable user of the land) admitted
that the other grounds were those on which "the applicant relies
svesesosoc.most heavily.® This was wise; and reflected the emphasis
of his submissicns.

It must be bcrne in mind that whegoe an ppplicant secks tc
mcdify or discharge » restrictive covoannt the onus is on him to

preve that at least <ne ¢f the grounds set ocut in Secticn 3(1)

(a=d) of the Act exists. But taat is net an ené of the matter,
fcr even if facts necessary to estoblish a ground are proved, the
applicant is not entitled as c¢f rigkt te an vrder discharging or
mcGifying the relevant restriction. The Court hes 2 Zdiscretion
t¢ refuse an appiication where there are proper and sufficient
grounds for doing sc.

There is no burden of proof on the cbjectors, as in objecting
they are mereliy éxercising their right t< preserve their entitle-
ment tc the benefit «f the covenants which they enjcy.

The affidavits disclouse that the covenants have been modified
by orders c¢i the ccurt in respect of 8 1lots.

They are as {cllqwsg

33 Wellington Drive, and numbers 2h - 2B Bamboo Avenue toygether,
as a result ¢f which siz tcwn houses have been erected on the former
anc¢ 14 on the latter. There was also a reduction in the minimum
value f the houses which -may be erectecd.gn the latter.

Number 23 wellingtun Drivép 35 Wellingﬁun Drive, 334 Wellingtoen
Drive and 1 Ottawa Avenue. These ncw contain 2, 2, 3, and 4 dwelling
houses respectively.

Mumber 29 Wellington Drive. Here the affidavit is unclear as

to the nature of the subdivision allowed. &s regards number 8




Wellington Drive, the covenant against subdivision was wholly
discharged.

There are 2 lcts, 15 Ottawa Avenue and 24 Wellington Drive on
which multiple dwellings have been erected illegally - without the
autheority of the ccurt.

The atfidavits of the Carlton DePass were supported by a
plancmetric map and cerial photographs of the area. These revealed
that the Mena and Papine estates subdivision is comprised ¢f more
than 80 lots and thet there are at least 25 lots ou Wellington Drive
itself.

THY SUBMISSIONS ON BFHALF OF Tk APPLICLNT

#ir. Honeywell contendeds

i. The court has granted modification ¢f covenants allowing
multiple dwellings on scme 7 lots and further on 8 Wellington
Drive the covenants against subdivision have haoos wholly
discherged.

Z. The cbjectors have &ll been in cccupation ¢f their lands since
1950°s and may therefire be taken to have been aware of those

applications. Yet they did not object to them.

Clive #orin consented cr acguiesced in the modification to allow
14 Town Housesn a2t 2R and 2B Bamboo Avenue, & mere 2 lots away
and ¢n the same sice of Bamboo Avenue .o the entrance tc his
heme. And these were f a lower value then previcusly permitted.
There are alse 2 illegal mcdifcations in the erecticn of multiple
dwellings on 15 Ottawa Avenue and 24 Wellingten Drive.
The c¢hjectors have either waived or atendoned their rights Dy
their actions and cvmissions.

3. The neichbourhoud encompasses the whole «f Wellingten Drive and
these roads which meet it namely Bamboo Avenue, Ottawa Avenue

&nd Canberra Crescent.
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4. Applying the estate agent’s test a resident cof that neigh-
bourhood wculd expect a community of single dwelling houses
on lots interspersed with multiple dwelling houses on some

lots.

5. Wellington Glades, a Housing Scheme morked by scme 76 twe
storey apartments proximate to Wellington Drive, constitutes
a relevant circumstance and tcgether with changes in the
neighbovurhood shiuld assist the court in finding that the
restricticns cre cbsclete.

6. The applicant’s «riginal agplicatican was for 14 twe bedroom
hcuses, this had been changed tc 11 three bedrcom hcuses.
This means the projcsed erection ¢f substantially more valuable

Town hicuses than first intended.
7. The propcsed modification would net injure the cLjectors as
the covenants no longer secured aony practical Lienefits to

them - the privecy and value i their property.

©
o

To refuse the opplication weuld sterilize the use ¢f the lond.

THE PURPCSE OF THE RESTRICTIONS

Befoure proceeding toe examine the merits «f the grounds of the
applicant, it is imgertant to identify the penefits which the
restricticns are intended to secure and the changes which they are
disigned to prevent.

I find that Ccvenant number cne against subdivision seeks to
prevent low cost development by prohibiting the fragmentaticn of
the land into smaller lots.

Cuvenant number two aims tc prevent density of hocusing and to
ensure that each 1lct is restricted to single family <dwelling and
thus to provide privacy and quietude.

Covenant number three alsc seeks to preserve privacy and

guietude by setting wut the distances at which an ¢wner may build
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from the adjoining neighbours.

Covenant number 9 is designed to proeserve the guality of
the development and especially that the roadways should be of a
high standard befoyre any building is erected.

I now turn t¢ the question whether the applicant has dis-—
charged the burden which rests upcen him. I shall dnal with the

grounds in reverse order.

GROUND C:

THAT BY REASCON OF THE CHANGES IN THE CHARLRCTEK

OF THE NEIGHBOURHOCD THE ReSTRICTIONS OUGHT 1C

BE DEENED OBSOLETE.

In addition to the principles governing the burden «f
proof and the nature of the Court's discretion in applicaticns
cf this nature, ¥ wish to mention twoe cther guideliras.

Firstly, #r. Honeywell in his submissions scid "The Court

should have regard t¢ aesthetic values but the primary considera-

tion is raw economics®. Further in his affidavit ¢f 25th June
Caxrlton UePass statess

"That there is at present, & great
cdemend for housing and @ shortage

of prime land for resicential purpcses
in the Corporate Area and the proposec
development will helpn to meet the
pressing demand for housing thereby
meking the said land more useful to
the community than they cre at present
as the said land is now ¢vergrown with
bush which harbour {sic) thieves and
criminals who prey cn the community”.

I regard both #r. Foeneywell’s submission and the statements in
the a2ffidavit of Carlton DePass as irrelevant. The general
eccnoumic state o f the ccuntry is nct ¢ basis for regarding a

restrictive covenant os obsulete, for this is not cne <of the

criteria for applying the test «f what constitutes wbscleteness.

It was sou held In Re Keid's Applicatitn 105 LJ 317, (3953} 7 P.CR




C

- 10 ~

and fcllowed by #organm 3, as she then was, in Re 4% Norbrook
Drive Suit Ho. E/RC 160 of 1982 (unreported).

Secuondlly, the fact that the applicant recently acouired the
land (the transfer being registered on Z4th April, 199G) is no
ground for the Court to exercise its discretion adversely to his
applicatiorn for the restrictions to be wmodified.

fr. Honeywell sulbmitted that the Court should regard the
wh.le ares of Mona ond Papine cstotes sz the neighbourhood. %o
this Mr. Hyvlton for the cbjecturs agroed, and I agree aluo.,

Hoving decided whaet is the neighix arbood, I wust now ask

*have there been changes in Character - f the neichbourhoaod?®,

It is nat encugh that there @re changes in the neighbcourhcood. I
accept and appiy the definitirn of "Character™ propounded in

ke Davis Appliceticn {(1050) 7 P & CR 1, cited in Preston and

Hewscme, Restrictive Covenants, Seventh Edition, P 230 a2s follows:

FChoraCtereassooeses CRrivees from
the style, «rrangement and sppear-
ance ».f the hcuses on the estate
anc frcm the sccial customs & the
inhakitants®.

It is well established thet the test tc be applied in
assessing whether the character of the neirhbcourhood hes changed
is the "estate agent’'s test™, that is t¢ usk "what dres the
purchaser of & house in that road or that poart of the rood expect
te get?¥, It reguires a practical approcach.

I hu1ld thet such a purchaser especiclly cne in the immedizte

vicinity <f the ~hjectcrs® lots expects to get privacy and quiet

Ly reasun of the predominunce <f single fawmily hcuses. I have

ceme to this conclusion because my visit revealed that the physical

features «f the area have minimised the zffect cf these medified
dwelling hcuses on Wellingtcn Drive t the east «f the objectors,

because of the distance of those houses frm the chjectors lots,

ané the fact that Wellingtun Drive curves =t No. 37 Wellington Drive.
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The :esult is that Clive Morin and the Eridges can see only up
to No. 35 Wellington Drive from their ilots and the Croswells
can see none. HOXreQover save in circumstonces which would be
¢ breach of law f nuisance, the whijectors, are bLecause «f theue
facturs, unlikely to e affected by the normal noises cccasioned
by c<ccupants in 2 dwelling house, the playing of radics, music
systems and televisioun sets, the starting of motcr vehicle
engires, laughter, conversation, the arrival end departure of
Guests, the collecticu of garbage and oven the ploying of cutdocr
LOA6ES o

The nearest modificaticn »on Bamboo Avenue is a complex of
fcurteen (14) Town Houses erected (n two (2) lots Nes. 2A and 28
Bamboo Avenue:  they are twe (2) lots qway from Clive Morin's
lot et 2D Bamboc Avenue. N deubt the presence of this complex
has increased the traffic on Bambos Avenue and Wellington Drive,
but the Croswells ond the Bridges are not likely to be affecter]
significantly, because cf the locaticon f their lots. The size
¢f Clive Morin®sz 1ot and the 1ot beside bis should reduce somewhat
the nioise which comes from the complex to Clive dMorin's Lot

In light ¢ f the fcregoeing, I f£ind that there has heen no
change in the choracter «f the neighbourbod as the state cf
affeirs which the covenants are designeidl bt protect, particularly
in the case ¢f the Croswells is still substantially intact.

Bven i1f I = wrong in helding that there has l.een no change
in the character i the neighbcurhoeod, it weuld not be necessarily
cuncomitant that the zapplicants would have proved their case.

The cases «f Ke Truman, Hanbury, Buxton & Company Limited {1956}

i Q.B. 261 {cited by Mr. Huneywell) ond Drigcecll v Church

Commissivners for England [1956] 3 kil ¥.K. 802 are authcrity for

1

the proposition that & change ian the character <f the neighbourhond

vi.es not necessarily result in the covenants being deemed chsaolete.
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The Court must go on to ask itself the question whether the

~ changes are such that the Covenants ought to be deemed to be

cbsoleote.

In this connection Romer LJ., in Re Truman, Hanbury, Buxton

& Ccmganx (Supra) said that the test to be applied is whether the
original purposes for which the covenants were imposed can or
cannot still be achicved.

The applicants have nct proved that the purpcses of quiet
and privacy cannct be achieved. I f£ind that they can still be
achieved by the objectcrs and that the covenants still afford
real proctection tc the chjectcrs.

Again, further support is found in the dictum of Parwell J.

in Re Henderscn'’s Conveyance [1940) 4 ALL E.R. page 7. He said

that in order to pruve cbscleteness, the epplicant must show,
“that the existence of that restriction is one which cught to go
because the requirements of the neighbourhcod make it proper that
therg should nc longer be any restricion in existence®.
Mr. Honeywell submitted that the objecturs by their actions cr
cmisgicns must be taken to have either waived or abandoned theix
right tc cbject, having regard to the nature and number cf
modified lots to which they did not cbject. I @0 not agree.

I accept as correct and apply the fcllowing statewent by
the learned authors cf Preston and Newsome (supra) p. 237.

M .ecocesess.the mere fact that the
wbjectecrs may have been supine in
not cbjecting to a state of affaixs
which is in ccnflict with the
restriction dces nct mean that the
restricticn cught necessarily to be
deened cbsclete™.

I find it perfectly uncderstandable that the cbjectors may
well have taken the apprcach that they would ncot object te
modificaticns which were not cpposed by thcse landowners who

were nearcst to the lots which were intended to be modified, and
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in circumstanoos where by reason of the distance of these lots
from their own and the geography of the areca they were unlikely
to be affected, or would be only minimally affected by the
precposed changes.

I think that the cbjectors may properly have taken such
an approach &c all the medificaticms except those at 2A and 2R
Bamboe Avenue, and I would not therefore deprive them of their
rights because they have been less then diligent in the case cf
Bamboo Avenue.

To my mind the changes which have cccurred in the neighbour-
hood ¢re so limited in nature and extent that they have not
ceccasicned a change in the character ¢f the neighbourhood.

For example if une travels nurth eastwards along Wellington
Drive one will finc that cut of a total of 25 lots only 5 have
been legally mcdifiecd,; and there is one illegal modification,
numter 15. Of the legal modifications ¢nly cne has two storey
dwellings, and then only three units.

On the left hand side, the side on which Clive Mcorin and
the Croswells live, cnly 3 lcts which are bounded by Wellingtcn
Drive have multiple dwellings as follows: Number 1 Ottowa Avenue,
at the juncticn of Cttowa Avenue and Wellington Drive, has four
single storey dwalling bovsoes., As regnrds number 8 the Court
whelly édischarged the covenauts against subdivisicn. Number 24
was illegally mcdified. There are n¢ dwellings within the neigh-
bocurhood further t¢ the right ¢f Wellington Drive. On the left
hand side between Wellington Drive and Mona Recad and Canberra
Crescent are the rest of the lots. Of these a mere 5 have been
modified with town houses at 2A and 2B Bamboco Aﬁenue, and 1 Ottawa
Avenue.

The ratic of mcdifications is therefcre 15 modified lots

cut cf mcre than 80 within the neighbvurhocd, and ¢f the 15 no moxe
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than 4 ﬁéve more than four dwelling houses or apartments., It
is alsc relevant tou mte that the modified lots are not concen—-
trated in any one area but are dotted cver the neighbourhood.

Mr. Honeywell submitted that the presence of two recently
constructed housing schemes, Wellingtin Gludes and Wellington
Court, could be‘regarded 2s ancther circumstance which the Court
cculd take intu acccunt, aslthcugh they =~re located outside the
neighhourhood, in decicding whether the covenants were cbsclete.
I agree that regard may be had t¢ such matters and apply a pragmatic
test tc decide the issue. The test is this: Whether events in
the vicinity have stultified the covenant. I am aware that such
events may be cunsidered even where {as here) they are on land
never affected by the restricticns in question or any related
restricticn.

I visited Wellingtcn Glades and Wellingtoun Ccurt. The
latter is a small cumplex ©f 5 tuwn hcuses +n eastern end cf
Wellingtcn Drive, near the entrance tu Wellington Glades. For
the following reascns 1 am convinced that these schemes are not

such &s in the words of the Land Tribunal in Re Escritts Application

(1954) 7. P & CR 134 at 139,

"could spreed a blight cover a wide areaonﬁ.;f

(i) The distance cf these schemes frcm the objectors humes, and
the whcle nezighbourhccd.

(ii) Wellington Glades and Wellingtom Court are very new, well
kept, well designed middle income housing schemes. I formed
the impression that the cccupants toke great pride in their
surroundings. I am acquainted with what thouse areas were
like before thuse schemes were cbnstructcd: and I am of the
opinicn that the creation ¢f the schemes has enhanced the
appearance ¢f their sites which, in the case cf Wellingtoun

Clades was just ruggecd cpen hillside land.
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{iii) Wellington Glades is situated ot a mmch lower level than
Wellington Drive and there is only one entrance to
Wellington Giades, and that is at the very end of
Wellington Drive and chains vutside the neighbourhood at
the junction i Wellingten Drive and dunroe Road. But
for that entrance there is no other access between the
two areas, as they are separates Ly 2 gully which runs

the full leangth ot the scheme.

In light of the above I nold thit the presence of those
schemes had little or ro effect un the character «f the neigh-
bourhood of Wellington Drive, and that therefore the covenants
have net been stultified.

Further there is not a shred of evidence to suggest that
the sccial customs of the inhabitants have changed; ond my visit
revealed that apart from the modified lots, the style, arrangements,
and appearance ¢f the vast majority »f hcuses remain unchanged, su
that the state cf affairs which the crvenants were imposed to
ensure, remains substantially intact. For all these reascns
therefcre the application on this ground fails.

The Grecund Under Scction 3(1) (k)

That the continued existencer of

the Covenant impedes rensonslle
user .

i 2,

It is nct surprising that in his closing arguments
Mr. Hcneywell incicatec that he would bhe relying mere heavily on
the cther two srounds filed. 1 £find no merit in this ground.

As Lord Oliver implied in delivering the opinicn of the

Privy Council in Jchn David Stannard vs Lorraine tiarie Issa, i1987]

.C. 175 at p. 187, the approach to this subsection is not to
regarc the expressicn "The Reascnairle User® as if it were "Some
Reasonable User® which is the [ositioun regarding the Corresponding

English Act as ncw amended. The Courts in Jemaica have regularly
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applied the dictum of Lord Evershed in re Ghey and Galton's

Application [1557] ZQB650 at p. 663 where he prcopounded the test

tp!i:applied under Erglish equivalent of Sectinn 3(1) (b). He

saids

“It must be shown in crder to
satisfy this requirement, that

the ciptinuance ¢f the unmodified
covenants hinders, to a real,
sensible degree, the land heing
reascnably used, having due regarad
t the situstion it cccupics, to
the surrounding property, and to
the purpouse cf the Covenants®™.

Or again as Corey J.A. said in the Court of Appecl, in a
powerful dissenting judgment which was cited with approval by

o g

Lord Oliver in Stannard vs Issa {supra) at p. 186 E.

*Put ancther way, the restrictions

must e shown to have sterilized the

reascnable use ¢f tbe land.®
hnd sc I ask the guestion which Carey J.4. asked in the Issa
case: “Can the presont restrictions prevent the land being
reascnably used for the purpeses the covenants are guaranteed to
preserve?”,

My answer is no., I f£ind the present restrictions do not
vrevent the reascnalle user c¢f the applicant's lct as a single
family residence ~f high quality - the cumulative purpcse cf che
restrictions. Indeed the plan of the ~rea tendered in evidence
in suppcrt of the applicaticn clearly shows that the vest majority
~f the houses are still single storey, single family residences,
and this was ccafirmed by o view of the neighbourhocd.

It is impcrtant tco note that the 2pplicent's lot is an open
1¢t, and there hes not been the slicghitest suggesti-n that the
aprplicant wceuld Le uvnable t+ build and maintain a dwelling house
compatible with the restrictions cr t¢ keep 2 lawn as well kept
as thrse «f the ~Ljecters. I alsc find therefore that the

applicant wculd have no difficulty in disposing of his lot with
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the existing restrictions, and hence the restrictions have not

- sterilized reascnable user of the land.

The next qguesticn to be considered is whether the existence
cf the restrictiuns cunfers a practical benefit on the cbijectors
sufficient in nature to justify the ccntinued existence cf the
restrictions withcut modification.

I accept that the presence of multiple hcouses on scme lots
in the neighbourhcod ¢f Wellingtor Drive, will have caused it to
becume mcere used by traffic, but tc my mind this makes the exist=-
ing écvenants all the more valuable.

As Lord Oliver pointed cut in Stannard vs Issa (supra) at

rage 188D the questicn which the Court must ask is not "What was
the original intenticn of the restricticon, znd is it still being
achieved?® but "Dues the restricticn achieve sume practical
benefit, and if so, is it a benefit ¢f sufficient weight tco justify
the continuance f the restricticns withcut modifications?®
Having regard t- the factcrs outlined under the previous
ground, and my earlier finding that the covenants still provide
quiet, privacy for the cbjectcrs and cther landowners in the
neighbourhcod, I find that these are very real and practical
benefits and that they are uf sufficient weight to justify the
ccentinuance of the restricticns without medifications.

I am fortified in this conclusicn ky & consideration of the

‘burden which is cast upon an applicant under this secticn.

Farwell J, in Re Henderscn's Conveyance {1940] 4 ALL E.R. 7.

speaking cf the effect «f a secticn in which the wording is
similar tc that of the Jamaican statute con this ground, said

"If a case is t¢ Le made cut under
this secticn there must be some

proper evidence that the restrictions
is no longer necessary for any purpose
¢f the purchaser who is enioying the
benefit ¢f it".

{emphasis mine)
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Before parting with this ground I wish to refer to the
submission of #r. Honeywell that the proposed development would
enhance the value ¢f the cbjector's lands. The short answer o
that is tc bLe found in a portion of the judgment of Carey J.A.

<~f qucted with approval by Lord Oliver in Stannard vs Issa {supra)

he guoted thus:

el would suggest that it would
nct be adequate to show that the
proposed development might enhance
the value of the land, ¥ox that
vould demunstrate that the appli-
conts’ proposals are renascnaicle
and the restriction impedes that
develorment. ... ™

The applicant has thercfore nct proved this ground.

THLT THE PROPOSED DISCHARGE OF MODIFICATION
WILL NHOT INJURE THE PEXEONS ENTITOLED TO THE

BENEFIT OF THE KESTRICTION.

The learned authers of Preston and Newsome on Kestrictive
Ccvenants {supraz) at p. 221 in a passage which has been cited
with approval by the Courts define the issues that arise under

this ground thus:

(:jx “It is nct the aiy11ant s project

/ that must De injuricus mt the

re:vosed discharge or mwd1f1c1t1fﬂ.
\.¢. the crder which the Tribunsl is
invited tc make. Caset crise in
which it is very <ifficult for
chjectors to say that the particular
thing which the applicant wishes to do
will f itself czuse any.ne any harm
but in such a case horm_ may still come
tu the persons entitled to the benefit
~f the restricticns if it were to become
generally allowable tc ¢~ similar things.
Cr such harm may flow from the very
existence of the crder m~king the modifi-

- c:tion through the implicaticn that the

<:) restriction is vulrerable t«. the action

¢f the Tribunal.

{emphasis mine}

I accept this as a2 correct statement «f the Law. Further



- 19 ~

in Stephenscon et/ux vs. Liverant et al 18 W.I.K. 323 at 337 E,

Smith J.A., as he then was, has this tc say:

“It seems clear .........that

it may be shown that zn crdex
tor the discharge or modifico-
tivn of 2 Covenant will Le
injuricus either by the mcre
existence of the corder or
because of the implemerniation

wi the proiect which the order
suthcrises. There is,; therefore,
i urden on an applicant to show
that the discharge or modifica~
tion will not injure in either
respect™.

In Ridley v Taylor [1965] 1 W.I.%. 611 at 622 Kussell L.,

speaking ¢ & paragraph which sets vut the identical ground in
the ccrresponding English legislaticon, secticon B4{1) (¢} <¢f the
Law cof Prcperty Act 1925, said that it appeared to have been
"cesigned to cover the case of the proprietorially speaking,
trivclous chiection®.

Of cuurse if there are really practical benefits which the
cevenants secure to the cbjectors, and if these are likely to be
reduced cr altered by the project, then injury wculd ke caused
and the cbjecticrns cannot be regarded os frivolous.

I will deal first with the second aspect of proof of injury
as set ovut by Smith J.i.

In this connection I pose this question:  "Would the
implementation of the proposed scheme reduce the practicel Lenefits
enjoyed by the cijectors Ly virtue of the covenants?® It has been
the applicant’s aryument that the project weuld enhance the value
cf the chbjectors® lands and that the scheme weuld be so carefully
designed that aesthetically no <ne wiuld Le harmes.

The objectcrs counter by urging that the project would bring
abeut an increase in the density, traffic and noise in the area,
would strazin the amenities and remcve the privacy and tranquility

¢f the area.
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I have already held that Ly virtue of the covenants the
objectors enjoy the practical benefits of privacy and quiet. I
agree with dMr. Hylton's submission thet to allow 11 town houses
to be erected on the applicants lots would increase the density
and traffic in the area. There would inevitably e 2 substantial
increase in noise levels., One can confidently expect that each
town house would Le occupied hy at least two perscns and that it
is mcre likely then not that the aversge would he three persons
per house,

In &il prubobility this would mean at least 11 mere cars
Leing driven in on cut of the lots and it way well bhe mcre as it
is not unusual for there to be two carg in o fawily.

Ty these consideraticns must be adled the likelihuad of
visitors the use of radics, televisions sels, music systens,
end children ploying yomes cubdoeors.

S¢ the applicent feils on the first ley of this ground, as
I find that the priciect would significantly alter the density,
rrivacy znd guiet in the arca and would therefore cause injury
to the ckijectors,

Seccendlly, I now turn ¢o the guesticn whether the mere
oxistence ¢f the urder woeuld be injuricus. I heve already found
thot the restrictions are substantially intact, that the wbjects
«f the cuvenants cen still be achieve?, end that they afford &
real protecticn fur the objcctors, in 4iving them the power to
ensure that the ares remains cne «f single family dwelling houses,
thus enhencing peace andd quiet. To reawve this power weuld be
injuricus.

It therefcre f~llcws that if this sgplicaticn were allowed
it would further orive a wedge in the protection cffered by these
covenants.

I find that the <hjectors are sincere, and acting reascnidly
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and that the cbjections are not Lrcaght frivoelously. Hence in
all the circumstences this ground fails alsc.

The ordeffmf the court is therf re that the applicaticn
is dismissed with costs to the cbjectrrs t¢ e agreed vr taxed.

Certificate fcy counsel.





