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Cl LANGRIN, J. 

By W r i t  o f  Summons t h e  p l a i n t i f f  c l a i m s  a g a i n s t  t h e  d e f e n d a n t  

t o  r e c o v e r  t h e  sum o f  $175,644.24 a s  and f o r  damages f o r  b r e a c h  o f  

c o n t r a c t .  The W r i t  i s  endorsed  a s  f o l l o w s :  

P u r s u a n t  t o  a n  agreement  i n  w r i t i n g  t h e  d e f e n d a n t  a g r e e d  

t h a t  t h e  p l a i n t i f f  s h o u l d  c o n s t r u c t  a  d w e l l i n g  house  and swimming 

p o o l  a t  t h e  d e f e n d a n t ' s  p r o p e r t y  a t  C a r d i f f  H a l l ,  S t .  Ann a t  a  t o t a l  

c o s t  o f  $231,860.00. The s a i d  agreement  was v a r i e d  t o  e n a b l e  t h e  

p l a i n t i f f  t o  e x t e n d  t h e  a r e a  o f  t h e  s a i d  d w e l l i n g  house  and t o  make 

a d d i t i o n a l  s t r u c t u r e s  and o t h e r  v a r i a t i o n s .  I n c r e a s e d  c o s t s  due  t o  

f l u c t u a t i o n s  i n  t h e  p r i c e  o f  m a t e r i a l s  w e r e  a l s o  i n c u r r e d  by t h e  

p l a i n t i f f .  

The a c t i o n  from t h e  o u t s e t  was b e s e t  w i t h  p r o c e d u r a l  problems.  

I n  t h i s  c o n t e x t  it i s  p e r h a p s  p e r t i n e n t  t o  r e f e r  t o  two s i g n i f i c a n t  

d e a t h s  r e l a t i n g  t o  t h i s  t r i a l .  When t h e  t r i a l  began on Monday 6 t h  

(I' J u n e ,  1994 t h e  C o u r t  was informed t h a t  t h e  T h i r d  P a r t y  had d i e d  and 

c o n s e q u e n t l y  t h e  d e f e n d a n t  d i s c o n t i n u e d  t h e  c a s e  a g a i n s t  t h e  T h i r d  

P a r t y .  

On t h e  Thursday 9 t h  J u n e ,  1994 n e a r i n g  t h e  end o f  t h e  

p l a i n t i f f ' s  c a s e  M r .  Gayle a p p l i e d  f o r  an  adjournment  t o  s e c u r e  t h e  

a t t e n d a n c e  o f  a  w i t n e s s .  M r s .   hilli ips Q.C. a p p l i e d  t o  t h e  C o u r t  

t o  i n t e r p o s e  t h e  d e f e n d a n t  who came from abroad i n  o r d e r  t h a t  h i s  



' evidence  cou ld  be t a k e n  by t h e  end o f  t h e  week when t h e  c a s e  would 

be ad journed  p a r t h e a r d .  T h i s  would save  t h e  C o u r t ' s  t i m e  and e n s u r e  

t h a t  t h e  de f endan t  complete h i s  ev idence  by F r iday  and s o  would n o t  

be r e q u i r e d  t o  r e t u r n  t o  t h e  I s l a n d  u n l e s s  it was a b s o l u t e l y  

necessa ry .  A f u r t h e r  c o n s i d e r a t i o n  was a l s o  t h e  f a c t  t h a t  t h e  

de f endan t  was due t o  have a  s e r i o u s  su rge ry  o u t  o f  which he  might  

0 n o t  r e cove r .  The a p p l i c a t i o n  t o  i n t e r p o s e  t h e  w i t n e s s  was opposed 

by M r .  Gayle b u t  t h e  Cour t  r u l e d  t h a t  t h e  ev idence  o f  t h e  de f endan t  

would be t a k e n  and an  o p p o r t u n i t y  would be g i v e n  t o  counse l  t o  c r o s s -  

examine t h e  de f endan t  t h e  fo l l owing  day and b e f o r e  t h e  c l o s e  o f  t h e  

p l a i n t i f f ' s  c a se .  However, M r .  Gayle sough t  l e a v e  t o  a p p e a l  my r u l i n g  

on t h e  b a s i s  t h a t  t h e  Defence cou ld  n o t  s t a r t  t h e n  u n l e s s  he  concen ted .  

I r e f u s e d  h i s  a p p l i c a t i o n .  H e  l e f t  t h e  Cour t  a l ong  w i t h  h i s  j u n i o r  

and t h e  p l a i n t i f f  and s a i d  he  was n o t  t a k i n g  any f u r t h e r  p a r t  i n  

C[' t h e  p roceed ings .  The d e f e n d a n t ' s  ev idence  was t a k e n  and t h e  proceed- 

i n g s  was. ad journed  t o  t h e  fo l lowing  day t o  a l l ow  f o r  c ross -examina t ion .  

M r .  Gayle r e t u r n e d  t h e n  and was g iven  t h e  o p p o r t u n i t y  t o  cross-examine 

t h e  de f endan t  b u t  s a i d  he  was n o t  i n  a  p o s i t i o n  t o  do s o  u n l e s s  I 

gave him a c c e s s  t o  my n o t e s .  T h i s  I r e f u s e d  t o  do. A s  was p r e d i c t e d  

t h e  de f endan t  d i e d  i n  August ,  1994. 

There was a  l a p s e  o f  ove r  t h r e e  y e a r s  d u r i n g  which t i m e  

s t e p s  were t a k e n  t o  add M r s .  Joan  J acobs ,  t h e  widow o f  t h e  de f endan t  

and h i s  p e r s o n a l  r e p r e s e n t a t i v e  a s  a  second de f endan t  i n  t h e  a c t i o n .  

A formal  o r d e r  was made on t h e  26 th  September, 1997 j o i n i n g  t h e  

second de f endan t  t o  t h i s  a c t i o n  and t h e  t r i a l  con t i nued .  I t  was 

t h e n  t h e  Cour t  was informed t h a t  M r .  Gayle was no l o n g e r  r e p r e s e n t i n g  

t h e  p l a i n t i f f  . 
Apar t  from Counse l ' s  d i s r e s p e c t  t o  t h e  Cour t ,  by l e a v i n g  

t h e  Cour t  on t h e  9 t h  June ,  1994 w i t h o u t  t h e  C o u r t ' s  l eave ,Counse l  

was f a i l i n g  i n  h i s  du ty  t o  h i s  c l i e n t  s i n c e  no one was l e f t  t h e r e  

t o  p r o t e c t  h i s  c l i e n t ' s  i n t e r e s t .  The p r a c t i c e  by some A t t o r n e y s  

i n  l e a v i n g  t h e  Cour t  t o  f i l e  a p p e a l s  a g a i n s t  t h e  Judges  r u l i n g  

w i t h o u t  t h e  C o u r t ' s  l e a v e  h a s  no b a s i s  i n  law and shou ld  be d i s c o n t i n u e d .  

The m a t t e r  was r e p o r t e d  t o  t h e  Genera l  Legal  Counc i l .  

The s a i d  agreement p rov ided  i n t e r  a l i a :  

" ( b )  Tha t  t h e  c o n t r a c t o r  may make minor a l t e r a t i o n s  

w i t h  m a t e r i a l s  o f  e q u a l  o r  s u p e r i o r  q u a l i t y  n o t  



a f f e c t i n g  t h e  s i z e ,  shape and s t r e n g t h  and sound- 

ness  of c o n s t r u c t i o n  of  t h e  house w i t h  t h e  consen t  

o r  approval  of  t h e  Owner o r  A r c h i t e c t .  

( c )  That  t h e  p r i c e  s h a l l  be pa id  by i n s t a l m e n t s  s u b j e c t  

t o  a  r e t e n t i o n  of  5%.  

( d )  That t h e  owner s h a l l  provide a l l f i x t u r e s  and f i t t i n g s .  

(e)  That  t h e  c o n t r a c t o r  s h a l l  p rov ide  a l l  o t h e r  m a t e r i a l s  

and labour .  

( f )  That t h e  e s t ima ted  b u i l d i n g  a r e a  s h a l l  be 4708.80 

Sq. f t .  and t h e  c o s t  p e r  square  f o o t  s h a l l  be $45.00. 

( g )  That t h e  c o n t r a c t  p r i c e  s h a l l  be $211,860.00 and a  

f u r t h e r  J$20,000 f o r  a  swimming pool .  

( h )  That  t h e  "owner" s h a l l  have t h e  r i g h t  t o  appo in t  

a  Consul tan t  Bui lder  o r  A r c h i t e c t  t o  monitor p r o g r e s s  

of  t h e  b u i l d i n g  and make d e c i s i o n s  concerning t h e  

advances t o  be made t o  t h e  c o n t r a c t o r .  

(i) That t h e  house w i l l  be e r e c t e d  i n  accordance wi th  t h e  

p l a n s  and s p e c i f i c a t i o n s .  

( j )  Any s t r u c t u r a l  d e f e c t s  i n  w a l l s ,  r o o f s ,  f l o o r s  o r  

founda t ions  which s h a l l  appear  o r  a r i s e  w i t h i n  one 

hundred and e i g h t y  (180) days  of  t h e  d a t e  of  t h e  i s s u e  

of  t h e  A r c h i t e c t s  c e r t i f i c a t e  s h a l l  be  made good by 

t h e  Cont rac tor .  

( k )  That  t h e  Con t r ac to r  may make minor a l t e r a t i o n s  w i t h  

m a t e r i a l s  of equa l  o r  s u p e r i o r  q u a l i t y  n o t  a f f e c t i n g  

t h e  s i z e ,  shape and s t r e n g t h  and soundness of  t h e  

house. 

The c o n t r a c t o r  r ece ived  a  f l o o r  p l an  from t h e  owner i n d i c a t i n g  

0 t h e  t ype  of  house she d e s i r e d .  From t h i s  f l o o r  p l a n  t h e  c o n t r a c t o r  

submit ted t e n  s h e e t s  t o  t h e  P a r i s h  Counsel Comprising p l an  f o r  s i t e ,  

e l e v a t i o n ,  f l o o r ,  foundat ion,  swimming pool ,  r o o f ,  s e p t i c  p i t ,  

windows and doors .  The. agreement made r e f e r e n c e  t o  p l a n s  and 

s p e c i f i c a t i o n s  however, no s p e c i f i c a t i o n s  o r  b i l l s  o f  q u a n t i t i e s  

were prepared.  



The work commenced on t h e  3 r d  March 1983 and concluded on 

November 23,  1983. The c o n t r a c t o r  t ook  t h e  measurement o f  t h e  

f l o o r  p l a n  and g o t  4708. 8  squa re  f e e t .  According t o  t h e  c o n t r a c t o r  

he made an  e r r o r  i n  t h e  a d d i t i o n .  The c o r r e c t  f i g u r e  i s  6360 sq .  f t .  

The p l a n  he  g o t  from M r s .  J a cobs  was no d i f f e r e n t  from t h e  approved 

p l an .  

The Owner d e s p i t e  r e p e a t e d  demands and r e q u e s t s  h a s  f a i l e d ,  

r e f u s e d  o r  n e g l e c t e d  t o  pay t o  t h e  c o n t r a c t o r  a  ba l ance  o f  $28,000 

o u t s t a n d i n g  on t h e  c o n t r a c t  p r i c e  o f  $211,860.00. 

On t h e  2 9 t h  Oc tober ,  1983 when it was c l e a r  t h a t  t h e  b u i l d i n g  

would n o t  be  completed w i t h i n  t h e  t i m e  ag r eed ,  t h e  p a r t i e s  e n t e r e d  

i n t o  a  supp lementa l  agreement which p rov ided  i n t e r  a l i a :  

(1) Tha t  t h e  mas t e r  bedrooms and t h e  two co r r e spond ing  

bathrooms w i l l  be  completed by ~ c t o b e r  31 ,  1983 s o  

t h a t  t h e  owner cou ld  move i n  on November 1, 1983. 

( 2 )  The house would be  completed by t h e  2 1 s t  ~ o v e m b e r  1983. 

( 3 )  The d r i v e  way and t h e  walkway would b e  made from 

squa re  s l a b s  w i t h  g r a s s  growing between t h e  s l a b s .  

The driveway w i l l  c o n s t i t u t e  e x t r a  t o  be  p a i d  f o r  by 

owner. 

( 4 )  Should t h e  c o n t r a c t o r  f a i l  t o  complete and f i n i s h  

t h e  e n t i r e  job by t h e  2 1 s t  November 1983 he  s h a l l  

pay t o  t h e  owner a s  l i q u i d a t e d  damages t h e  c o s t s  

i n c u r r e d  by t h e  owners i n  coming t o  Jamaica  from 

I n d i a n a p o l i s ,  U.S.A. and b r i n g i n g  t h e i r  two f r i e n d s  

and s t a y i n g  i n  Jamaica.  F u r t h e r ,  t h e  c o n t r a c t o r  w i l l  

be r e s p o n s i b l e  f o r  t h e  c o s t s  o f  keeping housekeeper  

Doreen Ingram a t  $30 p e r  day a f t e r  t h e  3 1 s t  Oc tober ,  

1983 shou ld  he f a i l  t o  keep h i s  agreement.  

On November 21, 1983 t h e  c o n t r a c t o r  s i gned  a l i s t  o f  d e f e c t s  

he was going t o  remedy on t h e  house. 

Sometime a f t e r  t h i s  t h e  owner v i s i t e d  t h e  p remises  and a  

s i g n i f i c a n t  number o f  d e f e c t s  were observed .  The At to rney  f o r  t h e  

owner n o t i f i e d  t h e  c o n t r a c t o r  o f  t h e  d e f e c t s  v i d e  l e t t e r  d a t e d  1 2 t h  

December, 1983 and adv i s ed  t h a t  u n l e s s  t h e s e  d e f e c t s  w e r e  remedied 

t o  t h e  s a t i s f a c t i o n  o f  t h e  owner by 1 8 t h  December, 1983 a n o t h e r  



' 
person would be employed t o  complete  t h e  work a t  t h e  expense  o f  

t h e  c o n t r a c t o r .  There were some f i f t e e n  d e f e c t s  l i s t e d  i n  t h e  

l e t t e r .  

On t h e  1 8 t h  December, 1983,  t h e  owner asked t h e  c o n t r a c t o r  

t o  l e a v e  t h e  p remises  and never  se t  f o o t  on t h e  p remises  aga in .  

The c o n t r a c t  w a s  a cco rd ing ly  t e rmina t ed .  

I n  t h e  s t a t e m e n t  o f  Claim t h e  c o n t r a c t o r  c l a i m s  t h a t  i n  

t h e  c o u r s e  o f  c o n s t r u c t i o n  o f  t h e  s a i d  dwe l l i ng  house w i t h  t h e  

d i r e c t i o n  and o r  app rova l  o f  t h e  owner or  h i s  a g e n t  he made t h e  

fo l lowing  v a r i a t i o n s  o r  a d d i t i o n s : -  P a r t i c u l a r s  o f  t h e  c l a i m  are: 

( a )  I n c r e a s e  i n  t h e  b u i l d i n g  a r e a  from 4708.80 squa re  f e e t  

t o  6,206 squa re  f e e t  a t  an  a d d i t i o n a l  cost o f  $67,374. 

( b )  C o n s t r u c t i o n  o f  c u r b  w a l l  and paving o f  

driveway a t  a  cost  o f  $6,936.00 

(c) C o n s t r u c t i o n  o f  downpipes o f  r oo f  o f  covered  

T e r r a c e  round Cour tyard  a t  cost o f  5,075.00 

( d )  P rov ide  and i n s t a l l  Bu rg l a r  Bars  3,806.00 

(e)  C o n s t r u c t  C a t t l e  t r a p  1,806.00 

( f )  C o n s t r u c t  Flower Box a t  P a t i o  

( g )  Ex t ens ion  o f  poo l  t e r r a c e  

( h )  To erect boundary Fence 

(i) To t i l i n g  o f  Cour tya rd  

( j )  To r e l o c a t e  Ki tchen  Counter  

( k )  To c o n s t r u c t  r oo f  ove r  En t rance  a r e a  

(1) Re loca t i on  o f  wash Bas in  and door  i n  House- 

k e e p e r ' s  room 392.00 

( m )  A d d i t i o n a l  work t o  Verandah 4,828.67 

( n )  A d d i t i o n a l  E l e c t r i c a l  work 7,192.05 

(0) Supplying F i x t u r e s  5,351.50 

( p )  F l u c t u a t i o n s  i n  t h e  p r i c e s  o f  b u i l d i n g  

m a t e r i a l s .  

Some o f  t h e s e  i t e m s  of  work were n o t  s p e c i f i c a l l y  p rov ided  f o r  i n  

t h e  w r i t t e n  agreement b u t  t h e  c o n t r a c t o r  m a i n t a i n s t h a t  t h e y  were 

done a t  t h e  r e q u e s t  of  t h e  owner d u r i n g  t h e  p e r i o d  o f  c o n s t r u c t i o n  

o f  t h e  b u i l d i n g  by way of  v a r i a t i o c  o r  a d d i t i o n  t o  t h e  w r i t t e n  

agreement.  



The owner i n  h i s  s t a t emen t  o f  de fence  d e n i e s  t h a t  he  

e n t e r e d  i n t o  any o r a l  agreement i n  r e s p e c t  o f  some o f  t h e  i t e m s  

and f o r  o t h e r  i t e m s  con tends  t h a t  t h e  agreement and p l a n s  p rov ided  

f o r  some o f  them b u t  t h a t  t h e  work c a r r i e d  o u t  was d e f e c t i v e .  

There was no d i r e c t i o n  o r  app rova l  g iven  by t h e  owner o r  h i s  a g e n t  

f o r  i n c r e a s i n g  t h e  a r e a  o f  t h e  b u i l d i n g .  Other  d e f e c t s  w e r e  due 

t o  c o n t r a t o r ' s  e r r o r  and l a c k  o f  v e r i f i c a t i o n .  

The owner a l l e g e d  t h a t  t h e  b u i l d e r  f a i l e d  t o  comply w i t h  

c e r t a i n  t e r m s  i n  t h e  w r i t t e n  agreement which w e r e  s t a t e d  a s  fo l lows :  

(1) Tha t  t h e  house s h a l l  be o f  t h e  s i z e ,  shape  and c o n s t r u c -  

t i o n  w i t h  t h e  f i x t u r e s  and f i t t i n g s  shown and se t  o u t  i n  t h e  p l a n s  

and s p e c i f i c a t i o n s  t h e r e o f  a s  p rov ided  by t h e  c o n t r a c t o r .  

( 2 )  The c o n t r a c t o r  i m p l i e d l y  under took t o  p r e p a r e  t h e  

p l a n s  and s p e c i f i c a t i o n s  f o r  t h e  s a i d  dwe l l i ng  house i n  a  workmanlike 

and e f f i c i e n t  manner and t o  c a r r y  o u t  t h e  work w i t h  m a t e r i a l s  and 

workmanship o f  t h e  h i g h e s t  q u a l i t y  o r  o f  t h e  q u a l i t y  and k i n d  appro- 

p r i a t e  t o  a  r e s o r t  v i l l a  i n  a  r e s i d e n t i a l  a r e a  o f  good q u a l i t y .  

( 3 )  That  t i m e  s h a l l  be o f  t h e  e s s e n c e  o f  t h e  c o n t r a c t  

and on t h e  f a i l u r e  o f  t h e  c o n t r a c t o r  t o  o b t a i n  t h e  p r a c t i c a l  

complet ion  c e r t i f i c a t e  and t o  make d e l i v e r y  o f  t h e  house completed 

t o  t h e  a f o r e s a i d  s p e c i f i c a t i o n s  by t h e  d a t e  se t  f o r  d e l i v e r y  and 

i n  t h e  manner appea r ing  i n  t h e  fo r ego ing  o r  i f  t h e  c o n t r a c t o r  f a i l s  

p u n c t u a l l y  t o  do any a c t  o r  t h i n g  by t h i s  agreement r e q u i r e d  t o  be 

done,  t h e  Owner s h a l l  be  e n t i t l e d  t o  c a n c e l  t h i s  Agreement by n o t i c e  

i n  w r i t i n g  t o  t h e  c o n t r a c t o r  and i n  any e v e n t  t o  c l a i m  a g a i n s t  t h e  

c o n t r a c t o r  damages f o r  b reach  o f  t h i s  Agreement. And it i s  f u r t h e r  

agreed  by t h e  p a r t i e s  h e r e t o  t h a t  t h e  sum which s h a l l  be p a i d  by t h e  

c o n t r a c t o r  t o  t h e  owner a s  l i q u i d a t e d  damages f o r  any and e v e r y  

b r each  s h a l l  be  $ ( J )100 .00  p e r  day f o r  eve ry  work o r  p a r t  t h e r e o f  

t h a t  t h e  b r each  c o n t i n u e s  i n  e f f e c t .  

( 4 )  Provided t h e  owner s h a l l  have performed h i s  o b l i g a t i o n s  

t h e  c o n t r a c t o r  s h a l l  d e l i v e r  p o s s e s s i o n  o f  t h e  house t o  t h e  owner 

w i t h i n  31 weeks from t h e  d a t e  o f  commencement o f  t h e  b u i l d i n g .  

I n  r e l i a n c e  on t h e  above a l l e g a t i o n s  t h e  owner c o u n t e r c l a i m s  

f o r  t h e  c o n t r a c t o r ' s  b r eaches  o f  c o n t r a c t  f o r  work n o t  done o r  n o t  

done i n  accordance  w i t h  t h e  w r i t t e n  agreement.  



The p a r t i c u l a r s  o f  t h e  b r eaches  a r e :  

1. costs o f  r e s h i n g l i n g  d e f e c t i v e  r o o f :  

2. C os t s  o f  f l a s h i n g  t o  r e a r  r oo f  - 

3. C o s t s  o f  r e t i l i n g ,  S.E. bedroom, main bedroom, 

l i v i n g  room, d i n i n g  room and bedroom b e s i d e  

S.E. bedroom. 

4 .  Bonding l o o s e  t i l e s  under  covered walkway and 

r e - l a y  i n  p a r t s  

5.  C o r r e c t i o n  t o  f i x e d  g l a z i n g  

C o r r e c t i o n  t o  d e c o r a t i v e  b lock  p a n e l  

Cos t  o f  r e p l a c i n g  t w i s t e d  l ouv re  b l a d e s  

i n  a r e a s  

C o s t s  o f  g e n e r a l  c o r r e c t i o n  t o  j o i n e r y  

Cos t  o f  ramp t o  c a r p o r t  

Cos t  o f  r a i s i n g  c a r p o r t  f l o o r  

Cos t  o f  p a i n t i n g  i n  p a r t s  a f t e r  r e p a i r s  

Cos t  o f  d i s p o s i n g  o f  d e b r i s  

Counterc la im 

(1) The de f endan t  i s  e n t i t l e d  t o  set  o f f  t h e  sum 

o f  $145,400 a g a i n s t  t h e  p l a i n t i f f ' s  c l a im .  $145,400.00 

( 2 )  P l a i n t i f f  t o  pay de f endan t  t h e  sum o f  $100 p e r  

day by way of  l i q u i d a t e d  damages f o r  everyday 

subsequen t  t o  t h e  p e r i o d  o f  31 weeks from t h e  

commencement o f  t h e  b u i l d i n g  t o  18/12/83 when 

t h e  p l a i n t i f f  was d i smi s sed .  - - 

( 3 )  L iqu ida t ed  damages f o r  c o s t  o f  A i r  f a r e s  

and accommodation due t o  d e l a y  i n  complet ion  

o f  house. US$1,888.23 

US$1888.23 conve r t ed  t o  Jamaican $ = 67,926.00 

I w i l l  now d e a l  w i t h  t h e  r e l e v a n t  p r i n c i p l e s  o f  law which 

must be a p p l i e d  i n  d e c i d i n g  t h i s  c a s e .  

S i n c e  t h e r e  was no s p e c i f i c  p r o v i s i o n  i n  t h e  w r i t t e n  agreement 

f o r  a l t e r a t i o n s ,  a d d i t i o n s ,  o r  omiss ions  from t h e  c o n t r a c t  t h e  b u i l d e r  

was under  no o b l i g a t i o n  t o  make any o f  them. I f  he  d i d  he  cou ld  o n l y  

r e c o v e r  payment i f  he  can  show t h a t  t h e  work was a n  e x t r a ,  f a l l i n g  

o u t s i d e  t h e  c o n t r a c t  and s p e c i f i c a t i o n s ,  and was n o t  e x p r e s s l y  o r  



be  e n t i t l e d  t o  d i s m i s s  t h e  c o n t r a c t o r  from t h e  s i t e  and t e r m i n a t e  

t h e  c o n t r a c t  p a r t i c u l a r l y  when t i m e  was made o f  t h e  e s s e n c e .  

I now proceed t o  an  examinat ion o f  t h e  ev idence  and my 

f i n d i n g s  o f  f a c t  i n  t h e  p r e s e n t  c a s e .  

  he l i s t  o f  d e f e c t s  which were s i g n e d  by t h e  p l a i n t i f f  a s  

w e l l  as t h o s e  set o u t  i n  M r .  L i n d o ' s  l e t t e r  were n o t  remedied.  

 he ~ r c h i t e c t  appo in t ed  by t h e  owner d i d  n o t  have t h e  normal ,f 

a u t h o r i t y  o f  an  a r c h i t e c t  i n  t h e  u s u a l  b u i l d i n g  c o n t r a c t s  b u t  was 

more a c o n s u l t a n t  and a d v i s o r  t o  moni to r  t h e  p r o g r e s s  o f  t h e  b u i l d i n g  

and make d e c i s i o n s  i n  r e l a t i o n  t o  advances  t o  be  made t o  t h e  

c o n t r a c t o r .  M r .  Sharpe ,  t h e  a r c h i t e c t  had no a u t h o r i t y  t o  change 

t h e  d e s i g n  o f  t h e  b u i l d i n g  a s  s t a t e d  i n  Clause  4 B  o f  t h e  agreement .  

The c o n t r a c t o r  under took t o  p r e p a r e  t h e  p l a n s  and s p e c i f i c a -  

t i o n s  f o r  t h e  dwe l l i ng  house and he  had t h o s e  p l a n s  approved by 

Ct 
t h e  r e l e v a n t  a u t h o r i t i e s .  

There were v a r i o u s  l i s t s  of  d e f e c t s  which had been b rough t  

t o  t h e  c o n t r a c t o r r s  a t t e n t i o n .  One o f  t h e s e  l i s ts  o f  d e f e c t s  was 

done by t h e  c o n t r a c t o r  h i m s e l f .  The c o n t r a c t o r  t e s t i f i e d  t h a t  he  

had been d i smi s sed  on t h e  1 2 t h  November, 1983. M r .  J a cobs  s a i d  it 

was on t h e  1 8 t h  December. T h i s  i s  suppo r t ed  by t h e  documentary 

ev idence  indicating t h a t  he  had been g iven  up t o  December 1 8 ,  1983 

t o  remedy d e f e c t s .  

M r s .  J a cobs  s a i d  s h e  s p e n t  i n  e x c e s s  o f  $250,000 i n  a d d i t i o n  

t o  some US d o l l a r s  s i n c e  1983 t o  remedy d e f e c t s  and complete  t h e  

work. She t e s t i f i e d  o f  t h e  numerous l e a k s  i n  t h e  house when r a i n  

f e l l  and d e s c r i b e d  it l i k e  ' t a k i n g  a  shower ' .  The wa t e r  from t h e  

Cour t  Yard t r a v e l l e d  down t h e  s l o p e  t o  t h e  s o u t h  e a s t  bedroom. 

The t i l e s  were s t a i n e d .  F u r t h e r ,  t h e r e  were l e a k i n g  p i p e s  and 

plumbing undernea th  t h e  f l o o r  r e s u l t i n g  i n  t h e  f l o o r  hav ing  t o  b e  

(--I broken i n  o r d e r  t o  r e p a i r  j o i n t s  and l e a k s  o f  p i p e .    here was 

ev idence  o f  l o o s e  t i l e s .  A l l  t h i s  ev idence  h a s  n o t  been c o n t r a d i c t e d .  

The c o n t r a c t o r  h imse l f  acknowledged t h a t  M r .  J a cobs  moved 

i n t o  two rooms because  he f e l t  h i s  p r e sence  might  have f a c i l i t a t e d  

p rope r  and t i m e l y  complet ion  o f  t h e  house.  

M r .  ~ a t t i s , a  c o n s u l t i n g  ~ n g i n e e r i n g  t e s t i f i e d  t h a t  t h e  

drawings  were poo r ly  done and t h e r e  were many v a r i a t i o n s  from t h e  



drawings which i n c l u d e  change i n  shape,  s l o p e  and c o n s t r u c t i o n  o f  

t h e  roo f .  H e  s a i d  h i s  examination o f  t h e  premises  r e v e a l e d  d e f e c t s  

on t h e  r o o f ,  f l o o r s  and jo ine ry  due t o  d e f e c t i v e  s h i n g l e s ,  s t a i n e d  

chipped and loose  f l o o r  t i l e s  and rough jo ine ry .  

He recommended t h a t  some a r e a s  of  t i l i n g  be  redone and 

loose  t i l e s  be rebonded. F u r t h e r  he recommended t h e  fo l lowing  

C i\ i n t e r  a l i a :  

Decora t ive  Panels be bonded t o  t h e  masonry. 

De fec t i ve  l ouv re  b l a d e s  be r ep l aced .  

De fec t i ve  j o ine ry  be  made good. 

Ramps and approach t o  Carpor t  be c o r r e c t e d .  

C o r r e c t i v e  work t o  be  done t o  roof  and f l o o r .  

M r .  Davidson, a  Char te red  ~ u a n t i t y  Surveyor v i s i t e d  t h e  premises  

e a r l y  1984 on beha l f  o f  t h e  c o n t r a c t o r  and i d e n t i f i e d  many of t h e  

same d e f e c t s  r e f e r r e d  t o  by M r .  M a t t i s .  

I f i n d  t h a t  no c e r t i f i c a t e  was i s s u e d  by t h e  A r c h i t e c t  t o  

t h e  c o n t r a c t o r  a s  t o  t h e  p r a c t i c a l  completion of t h e  house i n  

accordance w i t h  t h e  agreement. 

I accep t  M r s .  Hudson-Phil l ips Q.C.  submis s ion , t ha t  i n  l i g h t  

o f  t h e  major d e f e c t s  r e f e r r e d  t o  i n  t h e  r e p o r t s  of  bo th  Messrs M a t t i s  

and Davidson, in  r e s p e c t  t o  c o n d i t i o n s  o f  r o o f ,  f l o o r ,  j o ine ry  and 

t i l inc ; ,which  s t i l l  e x i s t e d  t w o  y e a r s  a f t e r  M r .  Davidson Repor t  and 

i n  l i g h t  o f  M r s .  J acobs  e v i d e n c e t i t  cannot  be s a i d  t h a t  t h e  b u i l d i n g  

was completed i n  keeping w i t h  t h e  p l a n s  and s p e c i f i c a t i o n s  and t h a t  

t h e  m a t e r i a l s  and workmanship had a t t a i n e d  t h e  r e q u i r e d  s t a n d a r d  

w i t h i n  t h e  meaning of t h e  p r i n c i p a l  agreement. 

I f i n d  a s  a f a c t  t h a t  t h e  house con ta ined  s u b s t a n t i a l  and 

f a r  r each ing  d e f e c t s  and was incomplete.  

I t u r n  now t o  a c o n s i d e r a t i o n  of t h e  i t ems  i n  t h e  c la im 

and counte rc la im which i n  t h e  l i g h t  o f  t h e  above p r i n c i p l e s  and 

my f i n d i n g s  o f  f a c t  I should  a l low o r  d i s a l l ow .  Wherever t h e  c o s t  

i n  t h e  evidence v a r i e s  from t h e  c o s t  s t a t e d  i n  t h e  p l e a d i n g s  I w i l l  

a l low t h e  s m a l l e r  f i g u r e .  

F i r s t  I must d e a l  w i t h  t h e  c la im.  I n  r e l a t i o n  t o  ( a )  which 

i s  an i n c r e a s e  on t h e  b u i l d i n g  a r e a  from 4708.80 square  f e e t  t o  

6206 square  f e e t  a t  an a d d i t i o n a l  c o s t  o f  $67,374. The agreement 

s t a t e s  c a t e g o r i c a l l y  t h a t  t h e  s i z e  cou ld  n o t  be  v a r i e d .  M r .  s e n i o r  

t e s t i f i e d  t h a t  i n  a r r i v i n g  a t  f i g u r e  of 4708 square  f e e t  he made 



a mathematical error in the calculation and he only discovered 

the error when he had laid out the house. He said he did not 

inform the Jacobs' of the error but informed the architect. 

  here was no written authority given to the contractor to change 

anything on those building plans. There is no direct evidence 

before the Court that the floor plan amounts to 6206 square feet. 

Mr. ~attis said it was not possible for him to calculate the total 

square footage by looking at the plan because all the relevant 

numbers were not specified on the plan. While it is not denied 

that the area on the ground is in excess of 4708 square feet in 

light of the clear words stated in the agreement the plaintiff is 

not entitled to the additional sum of $67,374 caused by increasing 

the size of the area and so I disallow this claim. In view of the 

fact that Mrs. Jacobs on 29th October, 1983 had abandoned the idea 

Ci of the circulardriveway the construction of the kerb wall and paving 

of the driveway is allowed as a variation at cost of $6936.00. 

Items (b) ( e) (f) (h) (i) of the claim were subsequent variations 

made at the request of the owner and are allowed. These items are 

allowed in the sum of $492.00, $6936.00, $1806.00, $1188.00 and 

$5740.00 respectively. In addition I allow the cost of $20,000.00 

for constructing the swimming pool. 

Items (d) (g) (j) (k) (1) (m) (n) (0) (p) are all disallowed. 

I find that all these were remedial work caused by negligent workman- 

ship and faulty design of plan. The items at (0) was previously 

paid for by Mrs. Jacobs vide document No.15. The claim at item (p) 

is disallowed because a proper claim had not been presented. 

There was no evidence regarding the bill ofquantities with prices 

attached. Hence the actual effect of the increase on the total 

price cannot be ascertained. The balance of $28,000.00 on the 

contract price is allowed. 

I accept the testimony of Mr. Mattis, the Consulting Engineer 

instead of Mr. Davidson in relation to the cost of remedying the 

defects referred to in the set off. The total cost is $145,400.00. 

There was no major difference in defects found by these two witnesses. 

Mr. Davidson said the roof defect was a design defect while Mr. Mattis 

said the problem arose from a change of roof as appearing in the 

plan. Since the change was not authorised, the contractor would 



be  r e s p o n s i b l e ,  f o r  t h e  c o s t  o f  remedying t h i s  d e f e c t .  

I a c c e p t  t h e  uncha l l enged  e v i d e n c e  o f  t h e  d e f e n d a n t  i n  r e s p e c t  

o f  t h e  l i q u i d a t e d  damages. 

I n  summary t h e  p l a i n t i f f ' s  c l a i m  which i s  a l l owed  i s  made 

up a s  fo l lows :  

C o n s t r u c t i o n  o f  Swimming Pool  

Balance  o f  C o n t r a c t  p r i c e  

I t e m  (b )  a s  s t a t e d  i n  t h e  c l a i m  
(el I1 11 I1 I1 I1 

TOTAL $64,162 .OO 

The d e f e n d a n t  succeeds  i n  s e t t i n g  o f f  t h e  c o s t  f o r  remedying 

C! t h e  d e f e c t s  - $145,400.00 made up a s  f o l l ows :  

I t e m  

11 

11 

I1 

II 

I I  

11 

II 

I I  

(1) a s  s t a t e d  i n  d e f e n c e  

(2) " 
11 I1 11 

(3) " 
II II I1 

(4) " 
II II 11 

(5) " 11 11 I1 

(6) " I I  11 I I  

(7) " 11 I1 11 

(8) 'I 
11 I I  I I  

(9) " 
I1 I1 II 

TOTAL - $145,400 .OO 

The c l a i m  o f  $64,162 when s e t  o f f  by $145,400 e x t i n g u i s h e s  t h e  

( 1 c l a i m  and l e a v e s  a .  n e g a t i v e  b a l a n c e  o f  $01,238. 

I n  r e s p e c t  o f  t h e  d e f e n d a n t ' s  Counte rc la im I make an  ward 

a s  f o l l ows :  

(1) Sum remain ing  a f t e r  d e d u c t i n g  c l a i m  - $81230 .OO 

(2) L i q u i d a t e d  damages a t  r a t e  o f  $100 

p e r  day f o r  42 days .  

(3) Cos t  o f  a i r  f a r e s  and accommodation 

US$1888.23 c o n v e r t e d  t o  J$ 67926 .OO 

TOTAL $153,3C4.00 



* 
~ c c o r d i n g l y ,  Judgment i s  e n t e r e d  f o r  t h e  de fendan t  w i t h  c o s t s  on 

t h e  c l a im  and f o r  t h e  ba lance  of  t h e  amount o f  t h e  Counterc la im 

i n  t h e  sum of  $153,364.00 w i t h  c o s t s .  Both c o s t s  t o  b e  ag reed  

o r  taxed.  



. imp l i ed ly  i nc luded  i n  t h e  work c o n t r a c t e d  f o r  o r  n e c e s s a r y  f o r  

i t s  complet ion .  Also  t h a t  it was a u t h o r i s e d  o r  r a t i f i e d  by t h e  

owner and was n o t  performed e n t i r e l y  v o l u n t a r i l y  by t h e  b u i l d e r .  

I n  r e l a t i o n  t o  a  claim by t h e  owner f o r  b r each  o f  c o n t r a c t  

and du ty  o f  c a r e  i n  t h a t  t h e  p l a i n t i f f  p rov ided  d e f e c t i v e  p l a n s  

and d i d  d e f e c t i v e  work t h e  owner i s  l i a b l e  t o  pay t h e  c o n t r a c t  sum 

f b u t  he  may r ecove r  by way o f  se t  o f f  o r  Counte rc la im t h e  c o s t  o f  

L.' 
making good any d e f e c t s  o r  omiss ions  which r e p r e s e n t  a  d e p a r t u r e  

from t h e  c o n t r a c t .  The law i s  c l e a r l y  s t a t e d  i n  H a l s b u r y ' s  Laws 

o f  England ( 3 r d  E d i t i o n )  Vo1.3 p a r a .  956 a t  p.487. 

" I n  t h e  c a s e  o f  d e f e c t i v e  work done 
by t h e  c o n t r a c t o r  t h e  employer may 
defend  a n  a c t i o n  f o r  t h e  p r i c e  on 
t h e  ground o f  b reach  o f  c o n t r a c t ,  
and coun t e r c l a im  f o r  t h e  damages 
which he  h a s  s u s t a i n e d .  The reduced 
v a l u e  o f  t h e  work owing t o  i t s  
d e f e c t i v e  c o n s t r u c t i o n  may be an  
e lement  o f  such damages ......". 

The measure o f  damages f o r  f a i l u r e  by t h e  c o n t r a c t o r  t o  

complete a  b u i l d i n g  c o n t r a c t  w i l l  i n c l u d e  t h e  d i f f e r e n c e  between 

t h e  p r i c e  o f  t h e  work a s  ag r eed  upon i n  t h e  c o n t r a c t  and t h e  c o s t  

t h e  owner i s  a c t u a l l y  p u t  t o  i n  i t s  complet ion .  

M r .  Norman Samuels,  Counsel  f o r  t h e  p l a i n t i f f  submi t t ed  t h a t  

t h e  owner i n  d i s m i s s i n g  t h e  c o n t r a c t o r  from t h e  c o n t r a c t  abso lved  

t h e  c o n t r a c t o r  from h i s  o b l i g a t i o n  t o  g i v e  him t h e  l e t t e r  o f  p o s s e s s i o n .  

S ince  t h e  l e t t e r  o f  p o s s e s s i o n  must be contemporaneous w i t h  t h e  

c e r t i f i c a t e  from t h e  A r c h i t e c t  it f o l l o w s  t h a t  it a l s o  abso lved  t h e  

c o n t r a c t o r  o f  h i s  d u t y  under  t h e  c o n t r a c t  i n  g e t t i n g  a  comple t ion  

c e r t i f i c a t e .  H e  c i t e d  a u t h o r i t i e s  i n  s u p p o r t  o f  h i s  submiss ions .  

My f a i l u r e  t o  d e a l  w i t h  them i s  l a r g e l y  due t o  t h e i r  i r r e l e v a n c e  i n  

d e a l i n g  w i t h  t h e  s i t u a t i o n s  i n  t h e  s u i t  b e f o r e  t h e  Cour t .  T h i s  m a t t e r  

ha s  t o  be dec ided  on a  t r u e  c o n s t r u c t i o n  o f  a  c o n t r a c t  o f  which t i m e  

(''. ,, was o f  t h e  e s s e n c e  and i n  which t h e  c o n t r a c t o r  was d i smi s sed  a f t e r  
' 

t h e  l a p s e  o f  a  s p e c i f i e d  t i m e  and a f t e r  e x t e n s i o n s  o f  t i m e  w e r e  

exhaus ted .  

The c o n t r a c t  had i t s  own p e c u l i a r  p r o v i s i o n s  and was d i f f e r e n t  

from t h e  normal c o n t r a c t  i n  which t h e  A r c h i t e c t  was i n  c o n t r o l .  

The A r c h i t e c t  was n o t  i nvo lved  i n  t h e  o r i g i n a l  d e s i g n  and had 

t h e r e f o r e  t h e  l i m i t e d  powers r e f e r r e d  t o  i n  t h e  c o n t r a c t .  When t h e  

c o n t r a c t  e x p i r e d  i n  o r d e r  f o r  t h e  owner t o  m i t i g a t e  h i s  l o s s  he  must 


