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PART 6 4  OF THE C I V I L  PROCEDURE RULES 

SYKES J. 
1 .  The p r ima ry  appl icat ion b e f o r e  me is an app l i ca t ion  by  Gobl in  H i l l  

Ho te l s  L i m i t e d  ( "GHHL") ,  t h e  f i r s t .  de fendant ,  t o  vary  my judgment  
de l i ve red  on November  6 ,  2006 .  I n  t h a t  judgment  I dec ided  t h a t  t h e  
assessments and special  assessments made by  GHHL were  i n c o r r e c t  
and t h a t  t h e y  should be  se t  aside. I also he ld  t h a t  t h e  f o r f e i t u r e  of 
t h e  lease was t h e r e f o r e  un lawfu l .  GHHL now says t h a t  t h e y  have 
done new ca lcu la t ions on t h e  basis o f  my judgment  and t h e  c la imants  
a r e  s t i l l  found t o  be i n  a r r e a r s .  T h e r e f o r e ,  submi ts ,  GHHL I should 
accept  t h e i r  new ca lcu la t ion and since new f i g u r e  is s t i l l  ou ts tand ing  



t h e  f o r f e i t u r e  o f  t h e  lease was v a l i d .  N e e d l e s s  t o  say  t h e  c l a i m a n t s  
have m o u n t e d  s t r o n g  r e s i s t a n c e  t o  t h i s  a p p l i c a t i o n .  

2 .  B o t h  s i d e s  have  a c c e p t e d  thc.t  u n t i l  an  o r d e r  i s  p e r f e c t e d  t h e  j u d g e  
has  c o n t r o l  o v e r  t h e  o r d e r  and  may v a r y  it i n  c e r t a i n  c i r c u m s t a n c e s .  
I n  l i g h t  o f  t h i s  a g r e e m e n t  t h e r e  i s  no n e e d  f o r  me t o  d e c i d e  w h e t h e r  
t h e  c i r c u m s t a n c e s  h e r e  a r e  a p p r o p r i a t e  f o r  me t o  e x e r c i s e  t h a t  
p o w e r .  

T h e  f i r s t  d e f e n d a n t ' s  s u b m i s s i o r ~ s  
3 .  D r .  B a r n e t t  d r e w  on  m o r t g a g e  cases a n d  t h e  p r i n c i p l e  h e  d e r i v e d  

f r o m  t h e m  was t h i s .  W h e n  a  m o r t g a g o r  is  i n d e b t e d  t o  t h e  m o r t g a g e e  
and  t h e  m o r t g a g e e  demands h i s  money a n d  assuming  t h a t  a l l  t h e  
c o n t r a c t u a l  o r  s t a t u t o r y  f o r n ~ a l i t i e s  have b e e n  m e t  t h e  m o r t g a g o r  is  
n o t  e x c u s e d  f r o m  pay ing  t h e  d e b t  i f  t h e  d e m a n d  o v e r s t a t e s  t h e  
amoun t  o f  t h e  d e b t .  H e  r e l i e d  on Compbell v Commercial Bonking Co. 
of Sydney (1 840)  40  L  . T. 12 7; Barns v Queenslond N o  tionol Bonk 
(1906) 3 C.L.R. 925  a n d  Stubbs v Sloter  [I9101 1 Ch. 632.  F r o m  t h i s  
p r e m i s e ,  D r .  B a r n e t t  w e n t  on t o  s u b m i t ,  r e a s o n i n g  b y  ana logy ,  t h a t  
t h e  c l a i m a n t s  i n  t h i s  case w e r e  i n d e b t e d  t o  t h e  f i r s t  d e f e n d a n t  and  
on f a i l u r e  t o  pay  t h e  d e b t  demanded ,  a l b e i t  i t  was o v e r s t a t e d ,  t h e  
d e b t o r  i s  n o t  f r e e  t o  r e f u s e  t o  pay .  Consequen t l y ,  h e  s u b m i t t e d ,  t h e  
lease was p r o p e r l y  f o r f e i t e d  on t h e  g r o u n d s  o f  f a i l u r e  t o  pay  t h e  
d e b t  and  so t h e  j u d g m e n t  shou ld  b e  v a r i e d .  . 

4 . 1  f e a r  t h a t  I c a n n o t  a c c e d e  t o  t h i s  submiss ion .  T h e  ana logy  w i t h  a  
m o r t g a g e  i s  d e c e p t i v e .  I n  a  ur ,or tgage,  t h e  p r i n c i p a l  a n d  t h e  i n t e r e s t  
a r e  known a t  t h e  o u t s e t .  T h a t  i s  a r r i v e d  a t  b y  a g r e e m e n t  b e t w e e n  
t h e  p a r t i e s .  T h e  m o r t g a g o r .  k ~ o w s  t h e  p e r i o d i c  o r  lump sum p a y m e n t  
h e  i s  t o  m a k e  as w e l l  as t h e  t i m e  and  p l a c e  of s u c h  p a y m e n t s .  I n  t h e  
s i t u a t i o n  i n  t h i s  case t h i s  i s  n o t  so.  T h e  f i r s t  d e f e n d a n t  u n d e r  t h e  
lease a n d  t h e  a r t i c l e s  o f  a s s o c i a t i o n  o f  t h e  f i r s t  d e f e n d a n t  i s  
r e q u i r e d  t o  make  an e s t i m a t e  a t  t h e  b e g i n n i n g  o f  e a c h  f i n a n c i a l  y e a r  
o r  as  soon as  p o s s i b l e  t h e r e a f t e r  o f  t h e  amoun t  o f  money r e q u i r e d  t o  
m a i n t a i n  t h e  p r o p e r t y  and o p e r a t e  t h e  company.  W h e n  t h a t  i s  
d e t e r m i n e d  t h e n  t h e  c o s t s  a r e  a l l o c a t e d  t o  t h e  
l e a s e h o l d e r / s h a r e h o l d e r  i n   proportion t o  t h e  s h a r e h o l d i n g s  t h e  
l e a s e h o l d e r / s h a r e h o l d e r  wou ld  have  i n  GHHL.  T h i s  i s  t h e  e f f e c t  o f  
t h e  p r o v i s i o n s  o f  t h e  lease a i ~ d  a r t i c l e s  o f  a s s o c i a t i o n .  M y  p r e v i o u s  
j u d g m e n t  d e a l s  w i t h  t h e  m a t t e r  i n  g r e a t e r  d e t a i l .  U n t i l  t h e  f i r s t  
d e f e n d a n t  c a r r i e s  o u t  t h i s  e x e r c i s e  t h e  c l a i m a n t  wou ld  n o t  know t h e  
e x t e n t  o f  h i s  o b l i g a t i o n  f o r  t h e  y e a r .  T h e  p r o c e d u r e  f o r  r a i s i n g  t h e  
spec ia l  a s s e s s m e n t s  i s  s i m i l a r  and  i t  t o o  i s  p r o p o r t i o n e d  a c c o r d i n g  t o  
t h e  s h a r e h o l d i n g s  o f  e a c h  sha i -eho lder  i n  t h e  f i r s t  d e f e n d a n t .  



5 .  U n t i l  an a s s e s s m e n t  o r  specici l  assessmen t  i s  done i n  a c c o r d a n c e  w i t h  
t h e  l ease  a g r e e m e n t  ( b e t w e e n  G H H L  and t h e  l e a s e h o l d e r )  and  
a r t i c l e s  o f  a s s o c i a t i o n  o f  G t i H L  and t h e  l e a s e h o l d e r / s h a r e h o l d e r  i s  
~ n f o r m e d  o f  h i s  f i n a n c i a l  o b l i g a t i o n  f o r  a  p a r t i c u l a r  f i n a n c i a l  y e a r  
such  a  p e r s o n  has no o b l i g a t r o n  t o  pay o v e r  any money t o  G H H L .  T h e  
c l a i m a n t s  w e r e  u n d e r  no lega l  d u t y  t o  pay w h a t  t h e y  t h o u g h t  was 
reasonab le .  T h e  c o n t r a c t  b e t w e e n  t h e  p a r t i e s  p r o v i d e d  a  mechan ism 
f o r  t h e  d e t e r m i n a t i o n  of  t h e  assessmen t  and  s p e c i a l  a s s e s s m e n t .  T h e  
c l a i m a n t s  h a v e  a  c o n t r a c t u a l  r i g h t  t o  have t h e i r  o b l i g a t i o n s  
d e t e r m i n e d  i n  a c c o r d a n c e  w i t h  t h e  t e r m s  o f  t h e  l e a s e  a n d  a r t i c l e s  o f  
a s s o c i a t i o n .  I t  i s  on l y  i f  t h e  l e a s e h o l d e r / s h a r e h o l d e r  d e c l i n e s  t o  pay 
a  l a w f u l l y  i m p o s e d  assessmen t  o r  spec ia l  a s s e s s m e n t  t h a t  any  
q u e s t i o n  o f  n o n - p a y m e n t  can a r i s e .  U n t i l  t h e n ,  t h e r e  i s  no b a s i s  f o r  
f o r f e i t u r e .  F r o m  t h i s  i t  shou ld  b e  obv ious  why t h e  ana logy  w i t h  t h e  
m o r t g a g e  b r e a k s  down  v e r y  e a r l y  i n  t h e  ana lys i s .  I t  seems t o  me t h a t  
i f  t h e  bas i s  o f  c a l c u l a t i n g  t h e  assessmen t  and  s p e c i a l  a s s e s s m e n t ,  a  
n e c e s s a r y  p r e c o n d i t i o n  b e f o r e  t h e  d e b t  can a r i s e ,  has  b e e n  f o u n d  t o  
b e  e r r o n e o u s  t h e n  i t  i s  d i f f i c u l t  t o  see  how i t  can b e  s a i d  t h a t  t h e  
c l a i m a n t s  a r e  r e f u s i n g  t o  pay t h e  d e b t  owed.  

6 . b r .  B a r n e t t  s o u g h t  t o  c o u n t e r  t h i s  b y  say ing  t h a t  once i t  was 
a c c e p t e d  b y  m e  t h a t  t h e  c o s t s  o f  m a i n t a i n i n g  t h e  p r o p e r t y  and  
o p e r a t i n g  t h e  company h a d  i n c r e a s e d ,  t h a t  'meant  t h a t  t h e  
assessmen ts  h a d  t o  b e  i n c r e a s e d  a n d  t h e r e f o r e  t h e  c l a i m a n t s  c o u l d  
n o t  have  e x p e c t e d  t o  pay t h e  same amoun t  i n  t h e  p o s t - i n c r e a s e  c o s t s  
e r a  as t h e y  d i d  i n  t h e  p r e - i n c r e a s e  c o s t s  e r a .  A l l  o f  t h i s  may w e l l  b e  
t r u e  b u t  b e f o r e  t h e  assessmc?nt o r  s p e c i a l  a s s e s s m e n t  can b e  l e v i e d  
i t  m u s t  b e  c a l c u l a t e d  a c c o r d i n g  t o  t h e  p r o p e r  c o n s t r u c t i o n  o f  t h e  
lease and  t h e  a r t i c l e s  o f  o s s o c i a t i o n  and  t h a t  was n o t  done.  A  
n e c e s s a r y  p r e - c o n d i t i o n  was n o t  m e t  and  u n t i l  t h a t  was done  t h e  
c l a i m a n t s  w e r e  u n d e r  no o b l i g a t i o n  t o  pay any i n c r e a s e d  assessmen ts  
o r  spec ia l  a s s e s s m e n t .  F o r  t h ,ese  r e a s o n  I d i s m i s s e d  t h e  a p p l i c a t i o n  
t o  v a r y  my o r d e r .  T h e  par tie.^ a r e  t o  s u b m i t  a  d r a f t  o r d e r  t o  g i v e  
e f f e c t  t o  t h e  j u d g m e n t  o f  I dovember  6 ,  2 0 0 6 .  I now t u r n  t o  t h e  
q u e s t i o n  of  c o s t s .  

C o s t s  
7 .  I now have  t o  c o n s i d e r  t h e  a p p r o p r i a t e  c o s t  o r d e r  i n  t h i s  case.  T h e  

m a t t e r  t o o k  f i f t e e n  days  and  i n  my v iew  i t  n e e d  n o t  have  d o n e  so h a d  
t h e  c l a i m a n t s  made a  rea l is t i c :  assessmen t  o f  t h e i r  case.  T h e i r  c l a i m  
a p p e a r e d  t o  b e  q u i t e  f o r m i d a b l e .  T h e y  p l e a d e d ,  f r a u d ,  abuse  o f  
power  a n d  c o n s p i r a c y .  T h i s  was i n  a d d i t i o n  t o  r a i s i n g  t h e  i ssue  o f  t h e  
p r o p e r  c o n s t r u c t i o n  o f  t h e  r e l e v a n t  p r o v i s i o n s  o f  t h e  lease a n d  



a r t i c l e s  o f  a s s o c i a t i o n .  O n  t h e  f ~ r s t  day  o f  t h e  t r i a l  b o t h  p a r t i e s  
w e r e  i n  d e f a u l t  i n  comp ly ing  w i t h  t h e  case managemen t  o r d e r s  made 
p r e v i o u s l y .  N o n e t h e l e s s  I e n q u i r e d  o f  t h e  p a r t i e s  w h a t  was t h e  r e a l  
i ssue  i n  t h e  case as t h e y  saw i t  a n d  w h e t h e r  t h e  t i m e  a l l o t t e d  was 
s u f f i c i e n t .  T h e  d e f e n d a n t s  i n d i c a t e d  t h a t  i n  t h e i r  v i ew  t h e  i ssue  
u l t i m a t e l y  came d o w n  t o  a  p r o p e r  c o n s t r u c t i o n  o f  t h e  l ease  a n d  
a r t i c l e s  o f  a s s o c i a t i o n .  T h e  c l a i m a n t s '  p o s i t i o n  was t h a t  t h e y  n e e d e d  
t o  p r o c e e d  w i t h  t h e i r  e n t i r e  c la im .  

8.  W h e n  t h e  t r i a l  commenced  i t  c e r t a i n l y  became c l e a r  t o  me  t h a t  t h e  
c l a i m a n t s  w e r e  g o i n g  t o  have  e x c e p t i o n a l l y  s e r i o u s  d i f f i c u l t i e s  i n  
s u s t a i n i n g  t h e  a l l e g a t i o n  o f  f r a u d .  I n  r e s p o n s e  t o  e n q u i r i e s  f r o m  t h e  
c o u r t ,  M r .  G o r d o n  i n d i c a t e d  t h a t  t h e  a l l e g e d  f r a u d  was n o t  
i m m e d i a t e l y  obv ious  and  woulcl have  t o  b e  d e d u c e d  f r o m  t h e  v iva  voce 
e v i d e n c e  a n d  t h e  vo luminous bund les  t h a t  c o n t a i n e d ,  l i t e r a l l y ,  s c o r e s  ;,J 
o f  d o c u m e n t s .  E v e n t u a l l y ,  t h e  c l a i m a n t s  abandoned  t h e  f r a u d  a s p e c t  
o f  t h e i r  c l a i m .  As  i t  has tu rne .d  o u t ,  t h e  c l a i m a n t s  h a v e  f a i l e d  i n  o v e r  
f i f t y  p e r c e n t  o f  t h e  c l a i m  a n d  have s u c c e e d e d  o n l y . o n  t h e  p o i n t  o f  
c o n s t r u c t i o n  o f  t h e  d o c u m e n t .  I n  e f f e c t ,  i t  t o o k  f i f t e e n  days  o f  t r i a l  
t o  come b a c k  t o  t h e  p o s i t i o i  i n d i c a t e d  b y  t h e  d e f e n d a n t s  on  t h e  
open ing d a y  o f  t r i a l .  

9 , M r s .  Thompson  who t e s t i f i e d  f o r  t h e  c l a i m a n t s  d i d  n o t  p r o v i d e  one 
s h r e d  o f  e v i d e n c e  capab le  o f  r a i s i n g  f r a u d .  T h i s  was a p p a r e n t  f r o m  
h e r  w i t n e s s  s t a t e m e n t .  T h e  p o i n t  I am t r y i n g  t o  m a k e  i s  t h a t  i n  t h e  
m o d e r n  f o r m  o f  l i t i g a t i o n  i n  c i v i l  t r i a l s ,  t h e .  b a d  o l d  d a y s  o f  p l e a d i n g  
a  f o r m i d a b l e  case w i t h  t h e  d e f e n d a n t  w a i t i n g  i n  suspense  f o r  t h e  
d a m n i n g - y e t - u n k n o w n - t i l l - t r i a l  w i t n e s s  t o  d e l i v e r  sa l vo  a f t e r  sa lvo  o f  
d e v a s t a t i n g  e v i d e n c e  a r e  gonc:, h o p e f u l l y ,  f o r e v e r .  E a c h  p a r t y  knows 
we l l  b e f o r e  t h e  t r i a l ,  n o t  only who t h e  w i t n e s s e s  a r e  t o  b e  c a l l e d  b y  
e i t h e r  t h e  o t h e r  s i d e  b u t  a l so  t h e i r  l i k e l y  t e s t i m o n y .  O n e  o f  t h e  
i n t e n d e d  consequences o f  t h i s  new s t y l e  l i t i g a t i o n  i s  t h a t  l i t i g a n t s  
a r e  t o  assess  t h e i r  case c o n s t a n t l y  as t h e y  know m o r e  a b o u t  t h e i r  
opponen t ' s  case .  T h e y  n e e d  t o  d e t e r m i n e  w h i c h  i ssues  t h e y  a r e  l i k e l y  
t o  s u c c e e d  o r  f a i l  as t h e  case p r o g r e s s e s  t h r o u g h  case managemen t  
a n d  p r e t r i a l  r e v i e w  and  when t h a t  assessmen t  i s  made ,  d e t e r m i n e  how 
t h e i r  case i s  a f f e c t e d  and  u l t i m a t e l y  ask  t h e m s e l v e s ,  do  I h a v e  a  
r e a l  p r o s p e c t  o f  success?  U n d e r  t h e  new r u l e s ,  t h e r e  i s  p r o g r e s s i v e  
r e v e l a t i o n  a n d  t h e r e  is ,  as i t  w e r e ,  know ledge  o f  t h e  opponen t ' s  case 
f r o m  i t s  genes i s  t o  f i n a l  r e v e l a t i o n .  T h e r e  a r e  no s e c r e t  d o c u m e n t s  
s p r u n g  a t  t h e  l a s t  m o m e n t .  If' t h i s  happens t h a t  t r i a l  j u d g e  has t h e  
power  t o  d e c i d e  w h e t h e r  t h e  d o c u m e n t  s h o u l d  b e  a d m i t t e d  w i t h  
p e r h a p s  a n  a d j o u r n m e n t  t o  t h e  s u r p r i s e d  p a r t y .  T h e  j u d g e  may 
e x c l u d e  t h e  d o c u m e n t  a l l  t o g e t h e r .  



10. T h e r e  i s  n o t  m u c h  e x c u s e  t o d a y  f o r  p u r s u i n g  hope less  c la ims .  
L i t i g a t i o n  t o d a y ,  i s  no Iclnger t h e  Co lumbus t y p e  voyage  o f  
e x p l o r a t i o n  w h i c h  saw t h e  i n t r e p i d  e x p l o r e r  r e t u r n i n g  t o  E u r o p e  
i g n o r a n t  o f  w h e r e  h e  h a d  been.  T h e  r o u t e  i s  now c l e a r l y  d e m a r c a t e d  
b y  t h e  c l a i m  f o r m ,  t h e  p a r t i c u l a r s  o f  c l a i m ,  w i t n e s s  s t a t e m e n t s ,  
d i s c l o s u r e  o f  d o c u m e n t s  i nc lud ing  d o c u m e n t  u n f a v o u r a b l e  t o  one's 
case and  t h i s  i s  a n  ongo ing  d u t y ,  r e q u e s t s  f o r  f u r t h e r  i n f o r m a t i o n ,  
case  managemen t   conference.^ w h e r e  t h e  j u d g e  i s  u n d e r  a  d u t y  t o  
i d e n t i f y  t o  t h e  r e a l  i ssues i n  d i s p u t e  a n d  p r e - t r i a l  r e v i e w  w h e r e  t h e  
issues a r e  f u r t h e r  n a r r o w e d  and  comes a f t e r  f u l l  d i s c l o s u r e  o f  
d o c u m e n t s  a n d  w i t n e s s  s t a t e m e n t s .  P e r h a p s  t h e  t i m e  has  come when 
c o s t s  on an  i n d e m n i t y  b a s i s  shou ld  become m o r e  f r e q u e n t .  

1 1 .  H o w e v e r ,  i n  t h ~ s  p a r t i c u l a r  case,  when  a l l  t h e  c i r c u m s t a n c e s  o f  t h e  
case  a r e  t a k e n  i n t o  a c c o u n t ,  t h e  p r o s p e c t  of  s u c c e e d i n g  i n  f r a u d ,  
c o n s p i r a c y  t o  i n j u r e  and so on was u n l i k e l y  i n  t h e  e x t r e m e .  T h e  
c l a i m a n t s  f a i l e d  t o  t a k e  advclntage o f  a l l  t h e  d i s c l o s u r e  made.  M r s .  
Thompson c o u l d  n o t  have  p r o v i d e d  t h a t  e v i d e n c e  a n d  M r .  J a c k s o n  
even  less  so.  I go t o  t h e  r e l e v a n t  r u l e  o f  t h e  C i v i l  P r o c e d u r e  Rules 

(CPR) 

1 2 .  P a r t  6 4  o f  CPR g o v e r n s  thc: a w a r d  o f  c o s t s  i n  c i v i l  t r i a l s .  W i t h  t h e  
emphas is  o n  p r o p o r t i o n a l i t y ,  r u l e  6 4 . 6  has  b e e n  c r a f t e d  w i t h  t h i s  
p r i n c i p l e  i n  m i n d .  T h e  f i r s t  t h i n g  t o  n o t e  a b o u t  ' r u l e  6 4 . 6  i s  t h a t  i t  
emphas ises  t h a t  c o s t s  a r e  in  t h e  d i s c r e t i o n  o f  t h e  c o u r t .  T h e  open ing 
w o r d s  o f  r u l e  6 4 . 6  (1) r e a d ,  " I f  t h e  c o u r t  d e c i d e s  t o  make  a n  o r d e r . "  
T h e  r u l e  c o n t i n u e s  b y  s t a t i n 1 3  t h e  g e n e r a l  r u l e  t h a t  t h e  s u c c e s s f u l  
p a r t y ' s  c o s t s  w i l l  b e  m e t  b y  , the  u n s u c c e s s f u l  p a r t y .  H o w e v e r ,  t h e r e  
a r e  e x c e p t i o n s  t o  t h i s  r u l e .  i?ule 6 4 . 6 ( 2 )  s t a t e s  t h a t  t h e  c o u r t  may 
o r d e r  a  s u c c e s s f u l  p a r t y  t o  pay a l l  o r  p a r t  o f  t h e  c o s t s  o f  t h e  
unsuccess fu l  p a r t y .  Ru le  6 4 . 6  ( 3 )  r e q u i r e s  t h a t  t h e  c o u r t  has  r e g a r d  
t o  a l l  t h e  c i r c u m s t a n c e s  when d e c i d i n g  who s h o u l d  b e  l i a b l e  i n  c o s t s .  
Ru le  6 4 . 6  ( 4 )  s e t s  o u t  t h e  seven m a t t e r s  t h a t  t h e  c o u r t  m u s t  have  i n  
m ind .  T h e  p o s s i b l e  o r d e r s  a r e  s e t  o u t  i n  r u l e  6 4 . 6  (5 ) .  

1 3 .  I t  i s  c l e a r  t h a t  n o t  a l l  t h e  m a t t e r s  m e n t i o n e d  i n  r u l e  6 4 . 6 ( 4 )  w i l l  
a r i s e  i n  e v e r y  case.  F o r  e x a n ~ p l e ,  r u l e  6 4 . 6 ( 4 ) ( c )  r e q u i r e s  t h e  c o u r t  
t o  have  i n  m i n d  any  p a y m e n t  i n t o  c o u r t  o r  o f f e r s  t o  s e t t l e ,  b u t  t h e  
c la im  may n o t  n e c e s s a r i l y  be  a  m o n e t a r y  one a n d  t h e r e  m i g h t  n o t  
have  b e e n  any o f f e r  t o  s e t t l e .  

14.  I n  t h i s  case i t  was who l l y  un reasonab le  f o r  t h e  c l a i m a n t  t o  p u r s u e  
t h e  c la im  o f  f r a u d  a n d  c o n s l ~ i r a c y  t o  i n j u r e  when t h e  p r o s p e c t  o f  
success  was q u i t e  r e m o t e  ever1 b e f o r e  t h e  f i r s t  w o r d  was spoken.  T h e  



pu rsu i t  of t h i s  aspect  of t h e  c la im r e s u l t e d  in  a  d i s p r o p o r t i o n a t e  
amount o f  t h e  c o u r t ' s  resources  be ing spent  on t h i s  case and also 
engaged t h e  sca re  t h e  resources  of t h e  f i r s t  de fendan t .  O t h e r  
l i t i gan t s  we re  dep r i ved  o f  tc:n days wh ich  would have been  avai lable 
t o  t h e m  had t h e  c la imants  made a  c a r e f u l  assessment o f  t h e i r  case. 

15. To g ive a  f l a vou r  of whc t  I mean by  t h e  c la imants  f a l l i ng  t o  
p rope r l y  assess t h e i r  case I shal l  r e f e r  t o  t h e  e x p e r t  ev idence.  A t  
t h e  commencement of t h e  t r i31,  I had o r d e r e d  t h e  e x p e r t s  t o  mee t  in  
o r d e r  t o  r eso l ve  t h e  d i f f e r e l ~ c e s  be tween t hem.  The  mee t i ng  p roved  
f r u i t l e s s .  T h e  de fendan ts '  e x p e r t  had po in ted  t o  se r ious  f laws  i n  t h e  
analysis of t h e  c la imants '  e x p e r t .  These f laws d i d  n o t  depend on 
e x p e r t  accoun t ing  knowledge. I t  was more  fundamenta l  t h a n  t h a t .  
The  charge  against  t h e  c lc~ imants '  e x p e r t  was t h a t  he  was no t  
comparing l i ke  w i t h  l i ke  a r ~ d  he  f a i l ed  t o  t a k e  accoun t  of t h e  
devaluat ions and i n f l a t i o n  du r i ng  t h e  re l evan t  pe r i ods .  A t  t h e  t r i a l ,  
t h e  c la imants '  e x p e r t  col lapsed qu i t e  ea r l y .  Th i s  was n o t  a  case in  
which it could  b e  sa id  t h a t  I-easonable e x p e r t s  m i g h t  d isagree .  The  
c la imants '  e x p e r t  was so c l za r l y  and obviously in  e r r o r  t h a t  one 
wonders how he  hoped t o  have persuaded t h e  c o u r t  t o  h i s  po in t  o f  
view. 

16.  M r .  Gordon s u b m i t t e d ,  r e l y i ng  on B u r c h e l l  v B u l l a r d  [ZOO51 EWCA 
Civ 3 5 8  (de l i ve red  A p r i l  8 ,  ;!005), t h a t  t h e  modern  tendency  is t o  
award cos t s  on an issue by i5,sue basis.  H e  s u b m i t t e d  t h a t  s ince t h e  
c la imants  have succeeded on t h e  issue o f  c o n s t r u c t i o n  o f  t h e  
documents t h e y  should  be  allvarded 75% o f  t h e i r  cos t s  against  t h e  
f i r s t  de fendan t .  I n  t h i s  case, t h a t  approach would n o t  be  r i g h t .  

17. I am n o t  so s u r e  how re l i ab l e  t h a t  s t a t e m e n t  by  t h e  B u r c h e l l  

c o u r t  is .  J u s t  t h r e e  years  b e f o r e  t h e  t h a t  dec is ion,  L o r d  Phi l l ips  o f  
W o r t h  M a t r a v e r s  M.R. in Eng l i sh  v E m e r y  R e i m b o l d  [ZOO21 1  W.L.R. 
2 4 0 9  a t  pa ragraph  115 is r e p o r t e d  as saying t h a t  making issue-based 
o r d e r s  c r e a t e d  d i f f i c u l t y  a t  t h e  assessment s t a g e  because t h e  
t a x i n g  m a s t e r  has t o  g rasp  every  d e t a i l  of t h e  case in o r d e r  t o  
de te rm ine  w h e t h e r  part iculars i t ems  a r e  a t t r i b u t a b l e  t o  issues t h a t  
have succeeded o r  f a i l ed .  L o r l j  Ph i l l ips  s t a t e d  a t  pa ragraph  115: 

However,  we would emphas,;se t h a t  t h e  C iv i l  Procedure Rules 
r e q u i r e s  t h a t  an o r d e r  which al lows o r  d isal lows c o s t s  by  
r e f e r e n c e  t o  c e r t a i n  issuc:s shou ld  be  made only i f  o t h e r  
fo rms  of o r d e r  cannot b e  made which s u f f i c i e n t l y  r e f l e c t  
t h e  j u s t i c e  o f  t h e  case: see r u l e  44.3/71, above. I n  our  view 
t h e r e  a r e  g o o d  reasons fo17 t h i s  ru le .  An o r d e r  wh ich a l lows 



o r  d isa l lows c o s t s  of cer ;+a in  issues c r e a t e s  d i f f i c u l t i e s  a t  
t h e  s t a g e  o f  t h e  assesslnent o f  c o s t s  because t h e  c o s t s  
j udge  w i l l  have t o  master  t h e  issue in d e t a i l  t o  unders tand  
wha t  c o s t s  w e r e  p r o p e r l y  i n c u r r e d  i n  deal ing w i t h  i t  and t h e n  
analyse t h e  w o r k  done b y  i h e  rece iv ing p a r t y ' s  lega l  adv ise rs  
t o  d e t e r m i n e  w h e t h e r  o r  n o t  i t  was a t t r i b u t a b l e  t o  t h e  issue 
t h e  c o s t s  o f  wh ich h a d  be,zn disal lowed. A l l  t h i s  adds  t o  t h e  
c o s t s  o f  assessment and 10 t h e  amount of t ime  a b s o r b e d  in  
deal ing w i t h  c o s t s  on t h i s  basis.  The c o s t s  i n c u r r e d  on 
assessment may t h u s  b e  d i sp ropor t i ona te  t o  t h e  b e n e f i t  
ga ined.  I n  a l l  t h e  circums;'ances, c o n t r a r y  t o  w h a t  m i g h t  b e  
t h o u g h t  t o  be  t h e  case, a  '$ercentage"  o r d e r ,  under 
44.3(6)(0) ,  made by t h e  judge  who h e a r d  t h e  app l i ca t ion  w i l l  
o f t e n  p roduce  a  f a i r e r  r e s u l t  than an "issues based" o r d e r  
under r u l e  44.3(6)( f ) .  Moreover  such an o r d e r  i s  cons is ten t  
w i t h  t h e  ove r r id ing  o b j e c t ~ v e  of t h e  C iv i l  Procedure Rules. 

18.  As r e c e n t l y  as 2004, B l t ~ c k s t o n e ' s  C i v i l  P r a c t i c e  s t a t e d  t h a t  
percen tage  o r d e r s  a r e  p r e f e r r e d  (see para.  66.12). I wish t o  
emphasis t h e  opening sen tence  of  t h e  M a s t e r  o f  t h e  Rolls. H i s  
Lo rdsh ip  i s  say ing t h a t  cos t  o r d e r s  should mee t  t h e  j u s t i c e  o f  t h e  
case. I n  my view, n e i t h e r  (1 pe rcen tage  o r d e r  n o r  an issue based 
cos ts  o r d e r  would be  app rop r i a t e  t o  t h i s  case. I would n o t  make an 
issue based o r d e r  f o r  t h e  rlzasons s t a t e d  b y  L o r d  Phi l l ips ,  namely,  
t h a t  t h e  R e g i s t r a r  who would b e  doing t h e  taxa ' t ion would b e  requ i r ed  
t o  have v i r t u a l l y  t h e  same f a m i l i a r i t y  o f  t h e  law and f a c t s  as t h e  
t r i a l  j udge .  Th i s ,  obviously,  could r e s u l t  i n  a  p ro longed  d i spu te  
b e f o r e  t h e  Reg i s t r a r  which u l t ima te l y  m i g h t  r e s u l t  i n  a  
d i s p r o p o r t i o n a t e  amount o f  t i m e  be ing spent  on t h i s  issue. I would 
n o t  make a  pe rcen tage  o r d e r  . fo r  s im i la r  though  n o t  i den t i ca l  reasons. 
Th is  case does n o t  r ead i l y  lend i t s e l f  To a  percen tage  based o r d e r  
because i t  is  d i f f i c u l t  t o  de te rm ine  t h e  s ize  o f  t h e  percen tage  o f  
t h e  c la imants '  case t h e  issue on which t h e  c la imants  succeeded. 
Having s a t  t h r o u g h  t h e  t r i a l  I am of t h e  view t h a t  t h e  case could 
have been reso l ved  in  f o u r  days a t  t h e  maximum had t h e  c la imant  
app rec i a ted  t h e  ser ious  weaknesses in  t h e  case and t h e  f o r m i d a b l e  
ev iden t ia l  d i f f i c u l t i e s  t h e y  faced .  I am o f  t h e  view t h a t  an o r d e r  
based on t h e  number  o f  day:; i n  which t h e  m a t t e r  could have been  
reso lved  i s  app rop r i a t e  t o  t h i s  case. 

19. M iss  Webb ,  q u i t e  p rope r l y ,  b r o u g h t  t o  my a t t e n t i o n  t h e  case of I n  
r e  E l g i n d a t a  Ltd. (No.  2) :I9921 1 W.L.R. 1207, a pre-CPR case, 
which reminds  us t h a t  t h e  genera l  r u l e  t h a t  cos ts  fo l low t h e  even t ,  
t o  use t h e  o l d  te rm ino logy ,  should be  appl ied unless t h e r e  is some 
good reason  n o t  t o  do so. L o r d  J u s t i c e  N o r s e  s t a t e d ,  a t  page 1214, 



t h a t  even i f  t h e  successfu l  p a r t y  was unsuccessfu l  on some issues 
t h a t  f a c t  should  n o t  dep r i v z  h im of  any p a r t  o f  h i s  cos t s  unless 
t h e r e  was a  s i gn i f i can t  increase on t h e  l eng th  o r  cos t  o f  t h e  
proceedings.  H e  added  t h a t  i f  t h e  success fu l  p a r t y  r a i sed  issues o r  
made a l l ega t i on  imp rope r l y  or  unreasonably " t h e  c o u r t  may no t  only 
dep r i ve  h im o f  h i s  cos ts  b u t  rnay o r d e r  him t o  pay t h e  whole o r  a  p a r t  
o f  t h e  unsuccess fu l  p a r t y ' s  cos ts " .  M y  comment on t h i s  case is t h a t  
i t  is  no longer  as a u t h o r i t a t  ve in  t h e  CPR e ra .  The  CPR has placed 
e f f i c i e n c y  and speed f i r m l y  on t h e  j ud i c i a l  agenda. Th i s  is suppo r t ed  
by  t h e  many ru l es  des igned t o  achieve ea r l y  i d e n t i f i c a t i o n  of issues 
so t h a t  t h e  case can b e  managed app rop r i a t e l y .  T h e r e  i s  no 
u n i f o r m e d  approach save t h a t  of making such o r d e r s  as a r e  necessary  
t o  d ispose o f  t h e  case qu ick ly ,  j u s t l y  and cos t  e f f e c t i v e l y .  When 
t hese  m a t t e r s  a r e  t aken  i n t o  account ,  t h e  cos t  o r d e r s  should t a k e  
f u l l  account  o f  t h e  h i s t o r y  o f  t h e  m a t t e r  and how t h e  l i t i g a t i o n  was 
conducted.  The CPR was in tended  t o  change our  legal  c u l t u r e .  I n  
o t h e r  words ,  i t  does n o t  r e q u i r e  much t o  d isp lace t o  t h e  genera l  r u l e  
la id  down i n  r u l e  64 .6 (1 )  of t h e  CPR. I t  is s imply  a . d e f a u l t  r u l e  t h a t  
ought  t o  b e  r e a d i l y  d e p a r t e d  f r o m  once t h e  c i r cumstances  o f  t h e  
case r e q u i r e .  

Conclusion 
20. I t a k e  account  o f  t h e  fac.1 t h a t  t h e  p leading was d r a f t e d  i n  t h e  

pre-CPR days when much depended on t h e  viva voce ev idence a t  t r i a l  
and t h e r e  was no requ i r emen t  f o r  w i tness s t a t e m e n t s .  However ,  t h i s  
case went  t h r o u g h  t h e  case management reg ime when t h e  CPR came 
i n to  f o r c e .  W i t ness  s ta temen ts  were  exchanged.  T h e r e  was 
d isc losure .  T h e r e  was t h e  p r e - t r i a l  rev iew.  I t  should  have been 
obvious t h a t  t h e  a l lega t ion  of f r a u d  was unsusta inable  as was t h e  
a l lega t ion  o f  conspi racy t o  in,jure t h e  i n t e r e s t  o f  t h e  c la imants .  Even 
a f t e r  t h e  t r i a l  commenced and M r s .  Thompson had g iven ev idence and 
was c ross  examined,  t h e  c la imants s t i l l  p e r s i s t e d  i n  t h e  f r a u d  
a l lega t ion .  M a t t e r s  were  no he lped when t h e  ve ry  w i tness  who was t o  
p rove  t h e  f r a u d  s t a t e d  t h a t  she d i d  n o t  be l ieve  t h a t  t h e  Goodmans 
were  d ishones t .  L ikewise,  t h e  evidence o f  M r .  Jackson  was always 
l iab le  t o  col lapse wh ich  i t  d i d .  Apply ing r u l e  64 .6  (4 )  (d )  ( i )  and (e )  
( i i )  and ( i i i ) ,  i t  is  my view i . ha t  t h e  c la imants  should  only r ecove r  
costs  f o r  t h e  f i r s t  f o u r  days o f  t r i a l  up t o  and inc lud ing November  
28 ,  2006 .  I n  r e l a t i o n  t o  t h i s  c~pp l i ca t ion  t h e  c la imants  a r e  e n t i t l e d  t o  
one day's cos t s  s ince t h e y  succeeded in  r e s i s t i n g  t h e  f i r s t  
de fendan t ' s  app l i ca t ion .  


